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Robert Dyl ski
In chief by M. Vertlieb
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Vancouver, B.C
April 2, 2009

REA STRAR. Order. The hearing is now resuned.
COM SSI ONER: Yes. Good norning, all.

REA STRAR. | understand there will be just a brief
pause.

BRONGERS: M. Commi ssioner, while we're waiting
for the witness, |I'mjust wondering, since today

there is no video canera link, would it nmake nore
sense for counsel to ask their questions from
counsel tables as opposed to com ng up?
COM SSIONER: Yes, it would. There's no video
link at all, to anyone.

REG STRAR. The witness can see you. W can't see
hi m

COW SSIONER: Ch, all right.

REG STRAR. So it would be preferable that you conme
here because he can see you.

Wtness, are you there?
Yes.

(VI A VI DEOCONFERENCE)
ROBERT DYLSKI, a w tness,

af firnmed.
REGA STRAR:  Wul d you state your full nane, please.
Robert Dyl ski .
REG STRAR: Thank you. | will now turn you over to

t he Comm ssioner, followed by M. Vertlieb.
COWM SSIONER:  Sir, I'mthe Conmm ssioner. And |
t hank you very much for your cooperation in this
matter. | know you are doing this on a voluntary
basi s.
| would Iike to thank you as well from nyself and
on behalf of M. Dziekanski, and I would like to
wel cone everybody as wel | .
VERTLI EB: Thank you very much, M. Dylski. Let ne
just ask you a few questions on behalf of the
Conmmi ssi on.

EXAM NATI ON I N CH EF BY MR VERTLI EB

C
A

C

Sir, your date of birth is March 21 of 19657
[I nterpreter addresses wi tness] Yes.
How | ong did you know M. Dzi ekanski ?
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THE | NTERPRETER: [ Addresses the w tness]
THE W TNESS: |[Addresses the interpreter]

>O>O0> O

> OO0

>0 > O O
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21st of WMarch.

Yes, thank you. How |long did you know M.

Dzi ekanski ?

About ei ght years.

How di d you neet hinf

| cannot renenber exactly how we net.

Did he becone your nei ghbour?

Yeah. | think | becane his nei ghbour because he
lived |l onger in that nei ghbourhood that I noved
i nto.

As a nei ghbour, just describe him

Can you ask a concrete question?

As a nei ghbour was he hel pful to you if you needed

hel p?
No, | cannot recall ne asking himfor help. Yeah,
you know, | tried to do everything by nyself. |'m

not really asking for help.

Let's talk about the drive to the airport. You
drove M. Dziekanski to the airport when he was
com ng to Canada?

Yes.

Who nmade the arrangenent with you to drive M.

Dzi ekanski ?

Yeah, it was Robert who arranged several nonths
prior to his departure. He asked ne whether, if
he is granted a visa, wll | drive himto the
airport.

Did you see M. Dziekanski in the day or two
before he left for Canada?

Pr obabl y.

Did you speak to hi mabout how he was feeling
about the trip in terns of sleeping or his health?
O course we were talking about it. | cannot
recall exactly whether it was a day before his
departure or a couple of days before.

Did you talk --

| contacted himfor sure on the day of the
departure, |ike several hours before the
departure, and then later on and then just before
t he departure.

And you drove himto the airport?

Yes.

And how | ong was that drive? Howlong did it

t ake?

Right nowit takes a little bit |ess than when we
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drove because they finished the work on the
bri dge.

| NTERPRETER: [ Addresses the w t ness]
Yeah, it took about two hours because we | ost our
way. | didn't know that the bridge was under
repairs.
VERTLI| EB
And just describe the trip wwth M. Dzi ekanski.
How was he with you?
So in the car he was cal mand qui et.
| NTERPRETER: [ Addresses the w t ness]
But several hours before we started the trip to
the airport, even like several mnutes before we
started the trip, he was nervous and he was
pani cky.
VERTLI EB: Thank you very nuch.
HRA M. Commssioner, | trust ny friend,

Comm ssion counsel, is not going to | ead evidence
regardi ng the | ast answer given by the w tness
that he was panicking just before the start of the

trip.

COM SSIONER: That was led. He just led it.
HRA: |I'msorry, but the details of that, | trust
my friend is going to choose not to | ead.

COM SSIONER: Well, it'll be up to you people, |
guess.

BRONGERS: Good eveni ng, M. Dyl ski.

Wl cone.

BRONGERS: My nane is Jan Brongers. |'ma |awer

for the Governnent of Canada.

| under st and.
BRONGERS: Thank you for assisting the Conm ssion
today. | just have a few questions about M.

Dzi ekanski .

You are wel cone.

CRCOSS- EXAM NATI ON BY MR BRONGERS ON BEHALF OF THE

> O O

GOVERNVENT OF CANADA:

To your know edge, before this trip to Canada had
M. Dzi ekanski ever travelled outside of Poland?
| don't know anything about it.

So you're not aware of any other trips other than
this one?

So personally |I've never heard about M.

Dzi ekanski being abroad other than the trip to
Canada.
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Qur understanding is that the only |anguage

M. Dzi ekanski spoke was Polish. Do you know if
M. Dzi ekanski coul d speak any ot her | anguages?
No, | don't know anything about it. As far as |
know, he only spoke Poli sh.

| understand that you had sonme conversations with
M. Dzi ekanski about his plans for comng to
Canada. |Is that right?

Yes, we tal ked about it.

Did M. Dziekanski explain to you what he planned
to do in Canada?

Just a nonent. | have to think about it. Yeah,
he was going to start a job that probably was
arranged by his nother. And he was going to live
with his nother.

And given that M. Dzi ekanski coul d not speak
English, did he explain to you how he planned to
cope with the | anguage of Canada?

From what | know, he had dictionaries with him
and of course he was going to start a job in
Canada the very next day. So he would after a
certain period of time --

NTERPRETER: [ Addresses the w t ness]

|"mnot quite sure, but fromwhat | can recall he
was going to get sonme English courses.

M. Dylski, we've read the statenent that you gave
to the Polish investigators |ast year. And we
understand that you were aware that M.

Dzi ekanski's nother had visited Poland a few
nmont hs before the trip to Canada. |Is that right?
Yes, of course. Yeah, | knew -- |'ve net her.
Did you discuss with M. Dziekanski's mnmother his
plans for his trip to Canada?

Yeah, we were tal king about for sure. But |
cannot renmenber details of our conversation.

| al so understand that you were present in M.

Dzi ekanski's apartnent the norning of the
departure, and you nmay have heard the conversation
bet ween M. Dzi ekanski and his nother over the
tel ephone. Is that right?

Yeah, |'ve heard portion of that conversation.
Coul d you explain what you recall of that
conversation, what they were di scussing?

Yeah. So when | cane to M. Dziekanski's
apartnment, | actually came to pick himup because
it was getting late.

NTERPRETER: (kay?
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A Yeah, that's when the conversation took place and
it was on the speakerphone so | could hear what
Ms. G sowski was saying. So | was a witness to
hi s conversation where he was quite hesitant and
opposing his trip to Canada and his nmomwas trying
to convince himthat he should conme. O course
everything was arranged for his arrival and the
pl ane tickets were already bought and paid for.
Yeah. So an apartnment was waiting for himand
everything that's supposed to be ready for him

THE | NTERPRETER: (Okay. [Addresses the w tness]

A H's future was laid out for himand everything was
ready, what they've discussed and what nom
ar r anged.

MR. BRONCERS:

C Did you hear any -- sorry, please continue.

A So at this point he decided not to go, conpletely,
but we all tried to convince himto go.

C And how was M. Dzi ekanski acting physically at
that tinme?

A Yeah, that was a very, very high panic that he was
i n because he never flew a plane and he was afraid
of flying a plane. Yeah. And then everything he
was tal king about was related to his fear of
flying.

C And we understand that M. Dzi ekanski was shaking
and perhaps vomting at that tine?

A Yeah. He was shaking for sure and he was hol di ng
onto a radiator -- heat radiator.

THE | NTERPRETER: [ Addresses the w tness]

A And he was probably throwing up in ny car. Yeah.
If he didn't vomt in ny car, we had a little
bucket, but | cannot recall right now exactly what
happened. Now | cannot renenber whether he was
vomting at honme or he was conpl ai ni ng about being
di zzy, and that's why we took the bucket w th us.

MR. BRONGERS:

C Now, M. Dylski, you explained that the trip of
M . Dzi ekanski had been planned. And |I'm
wondering if you can explain what M. Dziekanski's
plan was for dealing with the airlines and the
flight when he cannot speak Engli sh.

A Yeah. We didn't talk about it because | don't
think that in the plane you have to know the
English. You just sit quietly.

C And do you know if M. Dziekanski had a plan for
how to deal with the Canadi an authorities when he
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arrived in Vancouver, given that he cannot speak

Engl i sh?
We didn't tal k about it because we didn't expect
any problens with Canadian authorities -- firstly.

And then secondly, there was no probl em because we
were convinced that his nomis going to be at the
airport and she will help himbecause she speaks
Engl i sh.

Did M. Dziekanski snoke?

Yes, he did snoke earlier but probably he quit
snoking. He quit snoking a few days, maybe two
days before his departure to Canada.

And when M. Dzi ekanski was a snoker, do you know
how many cigarettes he woul d snoke a day?

Yeah. | don't know exactly how many because we
never were together for the whole day. Yeah. So
| " m suspecting, because | snoke quite a bit, and
when | gave hima cigarette, he snoked with ne.

So the sane anobunt of cigarettes. Sane nunber of
cigarettes.

Wul d you call hima heavy snoker or a |ight
snoker or a noderate snoker?

So I'll try to describe it this way, that he
didn't have too nmuch noney so he woul d snoke when
he could afford it.

D d you know M. Dzi ekanski to drink al cohol?

Yes, | do.

And can you explain to the best of your know edge
how much he woul d drink on average?

Yeah, it's really hard to describe, but what | can
tell you that there was in the eight-year period
that I knew him --

THE | NTERPRETER: [ Addresses the w tness]

A

-- that he drank four tinmes al cohol because he
drank it with ne. In Poland there is no tradition
that you walk with glass of whiskey in your hand
and drink. Yeah. So | cannot tell you how nuch
he drank a day, you know. Even not a day.

MR, BRONGERS:

C

Wbul d you describe M. Dzi ekanski as a heavy

dri nker or someone who drank a normal anount for
an average person?

Well, | can confirmwhat | just said before, that
he drank four tines within eight years because he
drank it with ne.

And do you know if M. Dziekanski cancelled a trip
to Canada before he left with you in Cctober of
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2007 for the airport?

Yeah, | can recall hearing sonething but |'m not
hundred percent sure. Probably there was a
situation where he was going to go to Canada but
for whatever reasons that was postponed.

C And you don't know those reasons?

A No, | cannot recall right nowso | don't want to
m sl ead you.

MR. BRONGERS: Thank you so much for answering ny

A

MR.

>

guestions, M. Dyl ski.
Thank you very nuch.

BUTCHER: M. Dylski, ny nane is David Butcher.
I"'ma | awyer for one of the police officers
involved in this case.

A Wl cone.

CROSS- EXAM NATI ON BY MR, BUTCHER ON BEHALF OF CONSTABLE
Bl LL BENTLEY:

C | understand that three people went in the car
fromG@iwice to the airport; is that correct?

A Yes.

C And they were yourself --

A [ Not interpreted]

C -- a young man called Wjciech D bon, and excuse
my pronunciation, and your wife or girlfriend,
Anet a Czernel .

A No, it's not correct because there were nore
peopl e than three.

C Because M. Dzi ekanski was in the car?

A That's correct.

C Were there nore than four?

A Just a nonent. | have to think about it. Just a
moment. |' mthinking whether Elzbieta D bon was
present as well or with us in the car. Yeah.
Because on two occasions | was driving the famly
of Dziekanski to the airport.

C What was the other occasion that you drove themto

the airport?

A Yeah. It was Zofia C sowski that | would take to
the airport about four nonths before M.

Dzi ekanski's departure.

C So today you can't renenber whether Elzbieta Di bon
was in the car on the day that M. Dziekanski went
to the airport?

A Yeah. So you have ny -- when | gave ny evidence
to police in Poland, you' ve got conplete record
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and you will see the details what | said at that
tinme.

C Ckay. Do you have a copy of the statenent that
you provided to the police?

No, | don't. | don't even know whether | got a
copy fromthe police.
C When you gave that statenent to the Polish police,

were you doi ng your best to be accurate and
trut hful about the events involving M.
Dzi ekanski ?

MR, KOSTECKYJ: Before the wi tness answers, ny
understanding is the statenent was given to the
RCMP, not to the Polish police. So | think that
that's not quite accurate.

MR. BUTCHER: Maybe Ms. Roberts has the answer, but ny
understanding is that -- I'Il et Ms. Roberts
answer the question.

THE | NTERPRETER: [ Addresses the w tness]

THE WTNESS: [Addresses the interpreter]

M5. ROBERTS: M understanding is that the questions
were asked by the Polish prosecutors at the
request of the IH T investigators.

THE COW SSI ONER: Thank you.

MR. BUTCHER

C And | believe that with -- can you tell us who was
present when you were intervi ewed?

A Yes, | do renenber.

C Can you tell us who was there?

A Prosecutor. So there was a Polish prosecutor,
interpreter, and three people from Canada.

C Did you understand that they were nmenbers of what
we call the RCMP or Royal Canadi an Mounted Police?

A No, | didn't.

C But the questions thensel ves were asked by the
Pol i sh prosecutor?

A Yeah. The questions were asked by the prosecutor,

and fromtine to tinme sonebody fromthe Canadi an
del egati on asked questions as well.

C | want to go back to a couple of nonths earlier in
t he year 2007, before the day of the trip to the
airport, and then conme back to the day --

A [ Not interpreted]

C And | understand that you had known for sone tine
that M. Dziekanski was planning to inmgrate to
Canada.

A | nyself tried to convince himto go to Canada as

soon as | learned that his nomis in Canada.
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Wiy was that?

Yeah. Well, | was thinking that he woul d have a
better future in Canada. It's a richer country.
He told you that he was afraid to change his
surroundi ngs and concerned about having to nove to
a different culture, didn't he?

Yes, he nentioned this. Yeah. But | was trying
to convince him Maybe | didn't take all the
traits of his character under consideration by
doing that. Yeah. | was under inpression that a
40-year-old man woul dn't have any problens in
adopting to a new country.

Were you aware that he was initially scheduled to
travel to Canada sonetine before he actually made
the trip?

Yeah. W just talked about it, that the first
trip was postponed.

And do you know why that was?

Yeah. | just said a nonent ago that | don't
remenber or | didn't know why.

Now, how nuch did you see of M. Dziekanski in the
day or two before he left?

How often and how | ong? The day before his
departure, | saw him about three tines. So in the
afternoon, in the evening, and at the noment when
| "' m supposed to take himand drive himto the
airport.

Dealing with the first two of those occasions
first, how was he when you saw himin the
afternoon and t he eveni ng?

Yeah. | just -- like |I nmentioned a few nonents
ago, the closer we got to the departure, the nore
nervous he was getting, and upset.

And I"mgoing to see if you know this. But |
understand that he gave your wife or girlfriend
his ticket and sonme noney and a passport because
he was concerned that El zbieta D bon m ght take
those itens away from him

| don't know why he did it, what was the
nmotivation. Yeah. But even his |uggage was at
our place for about a day or two before the
departure. GCkay. So his passport and his plane
tickets and all the other stuff was in a yell ow
envel ope, everything that he brought from Krakow.
But | don't recall the reasons for doing so.

But he did bring those things over to your house a
day or two before the trip?
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Yeah. Yes, but | cannot recall whether it was a
day or two days before the departure.

Now | 'mgoing to turn to the norning that you took
himto the airport. You got to his house at about
four o' clock in the norning?

Yeah, it was -- yeah, it was between 3:00 and
4:00, close to four o' clock in the norning.

And when you got there, he had decided that he
wasn't going to go to Canada?

Yes.

And this is what you told the Polish prosecutor
about what you saw when you went to his house.
|"mgoing to read to you just a little bit:

But he was not convinced by this, he was
grasping the radiator tightly and we weren't
able to make himlet go, it was a kind of
hysterical reaction. | don't know, it's
alnost as if he felt as though sonet hi ng
wasn't right.

| s that an accurate statenent about what you saw
and what was happeni ng?
Yeah. |It's a fact that he was grasping, you can
call, onto Polish |and.

MR, BUTCHER: |'m sorry?
THE | NTERPRETER Polish land. It's an expression.

A

And as far as | can tell, it was a panic attack
because he was afraid of flying.

MR, BUTCHER

C
A

And do you agree that you thought that he was
hysterical ?

Yeah. It's hard for nme to distinguish between
panic or fear. I'mnot an expert so my opinion
doesn't matter.

WIIl you agree -- I'mgoing to get the interpreter
to read what | just read to you in Polish and see
if you will agree that this is what you told the
pr osecut or.

THE | NTERPRETER [ Reads]

MR. BUTCHER

C Do you agree that that's what you told the
pr osecut or ?

A Yeah. |If it's in the docunents, then yes,
probably I did.

C And you were trying your best to be accurate and

honest ?
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A [Interpreter addresses wtness] Yes, that's --
since it's in the docunents, that's what | said.

C Just so it's clear, this interview took place on
the 15th of April 20087

A It's hard to say. | don't renenber what | did on
the 15th of April in 2008.

C Just to finish this off, I'mgoing to ask the

Polish interpreter here to translate the Polish
par agraph that | asked himto read.
THE | NTERPRETER: Do you want ne to read it again?
MR. BUTCHER: Yes, in English, please.
THE | NTERPRETER: Oh, in English. Ckay.

But he was not convinced by this, he was
grasping the radiator tightly and we weren't
able to make himlet go, it was a kind of
hysterical reaction. | don't know, it's
alnost as if he felt as though sonet hi ng
wasn't right.

MR. BUTCHER: Now, | just want to nmake sure that you
agree that that is the correct translation of the

Pol i sh.
THE | NTERPRETER: Yes, it is.
MR BUTCHER

C And | understand that this incident involving M.
Dzi ekanski hol ding onto the radiator tightly
| asted for about 20 m nutes.

A It's hard to say howit long lasted. |If | knew
that's going to be inportant in the future,
woul d pay attention to it.

C l"mgoing to read to you a bit of the statenent
now. And it appears that the statenent began with
a question in English. The investigator asked in
Engl i sh:

When the witness was with Robert at his
apartnent and he said that Robert did not
want to go and he held on to the radi ator,
how I ong did that take, how | ong was he
upset? What was the length of tinme?

And then the translator translated it as foll ows,
and you gave this answer.

A [ Not interpreted]

MR. BUTCHER: Can you tell us what the answer was by
M. Dylski in the transcript?
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THE | NTERPRETER: It said: "Yes, | think it's about 20

m nutes."

MR. BUTCHER

C Now, M. Dylski, I've just read to you part of the
transcript and it's fromour page 1225. Having
heard that, does that refresh your nmenory about
how long it was that this incident went on?

A Yeah. Well, it didn't refresh my nenory, but if |
said that it lasted 20 m nutes, and because it was
only a few nonths fromthe inquiry --

C You' d accept that the comment you nade in this
statenment was accurate and true?

A Yeah. | stand behind ny -- whatever | said in the
interviewwith the prosecutor, and if there is any
di screpancy between what | said before and what
| ' m sayi ng today, please take the docunent as
true, as correct.

C Now, whilst this incident was going on, M.

Dzi ekanski's not her was on the tel ephone and on
t he speaker phone?

A Yes.

C And she and you and the other people present were
doi ng what you could to try to persuade himto
agree to |l eave the apartnent and agree to cone to
Canada?

A Yeah. |1'msure that | was trying to convince him
H's nomwas trying to convince him Aneta tried
to convince him But |I'mnot sure what was the
reaction of Ms. Dibon and her son.

C You were concerned that if it went on nuch | onger,
he woul d m ss the plane?

A Yes.

C However, once he was in the car travelling to the
airport, he was cal nf?

A Yeah, he was -- he was very calmand he didn't
talk at all in the car. And he was very cal m at
the airport as well. He went to the bathroom and
he had a soft drink.

C One of the things -- just going back to the
conversation wth the nother, one of the things
that the nother was telling himwas that it would
be very expensive if not inpossible to change the
pl ane ticket again?

A Yeah. There was such conversation because the

tickets couldn't be rebooked and we coul dn't
return them But |I'mnot sure whether it really
was inpossible to return themor it was just a
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ploy to convince himto conme to Canada.

" mgoing to suggest, and see if this refreshes
your menory, that he vomted twice in the
apartnment -- once in a living roomand once in a
bat hroom -- and then once again in the car. Do
you renenber that?

[Interpreter addresses witness] He didn't vomt
in ny apartnent because it wasn't in my apartnent.
It was in his apartnent.

No, | -- sorry. The question wasn't clear. Do
you renmenber himvomting twice in his apartnent?
| cannot recall right now It's hard to say. But
if I testified in the prosecutor's office, then
it's true.

How long is the drive to the airport? O nore
correctly, | suppose, how long was the drive to
the airport that day?

| " m suspecting that at |east an hour and a half.
That's what | can recall today.

Now, | understand that although you knew M.

Dzi ekanski for eight years, you didn't know him
particularly well.

That's correct.

And you told the prosecutor that you' d only been
to his house about five tines in those eight years
and that he'd been to your residence a few nore
times in that time. 1s that correct?

That's correct.

But you did drink alcohol with hima few tines,
and when you were drinking with him it was vodka
that you were drinking?

That's correct.

Had you ever seen himacting in the way that he
was acting in the apartnment at four o' clock in the
nmor ni ng on October the 13th, 2007, on any ot her
occasi on?

| never saw himin this state, this condition,

bef ore.

How was it that he stopped hanging onto the

radi ator? Wat happened? D d sonebody pull him
of f or did sonebody persuade himto | et go?

It's hard to say, but personally | stopped trying
to convince himand pull himoff the radiator.
Like | just left him al one.

How di d he get --

Yeah. But |'mnot sure whether he hel ped hinself
or sonebody hel ped him but at sonme point he just
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stood up and | eft.

Yeah. | would like to add sonmething to the
guestion where you were asking about himthrow ng
up. He didn't vomt in the car because | don't
recall enptying the bucket, and | wouldn't carry
it back to ny hone.

Do you renenber the --

He didn't vomit in the car

Do you renenber, though, taking a bucket in the
car because he had vomted earlier?

Yeah. | cannot renenber why, what's the reason.
| cannot renenber. | cannot renenber whether he
was already vomting before or if he was
conplaining that he feels sick and he m ght vomt
in the car.

BUTCHER: Thank you. Those are ny questions, M.
Dyl ski. Thank you very nuch for your help.
Thank you very nuch.

H RA: Good evening, M. Dylski. M nane is Ravi
Hra. | represent one of the police officers.
Good eveni ng.

HRA: W're all grateful that you have cone
forward and made the tinme for us. Thank you.

No probl em

H RA: | have a few questions arising fromthe
statenent that you gave to the Polish prosecutor
and the three officials from Canada.

A You' re wel cone.

> O>O0

¥ %37 37 %

CROSS- EXAM NATI ON BY MR H RA ON BEHALF OF CONSTABLE
KWESI M LLI NGTON:

C Thank you. The first question | have relates to
your observations of M. Dziekanski in the
af ternoon and the eveni ng before you picked himup
in the norning to take himto the airport. |
understand from | ooking at the statenent that you
gave to the Polish prosecutor that as far as you
knew, M. Dziekanski couldn't sleep ant couldn't
eat just before the trip to the airport.

A That's correct. |It's not only the day before he
| eft for Canada, but fromwhat M. Dzi ekanski told
me, he didn't sleep the night before. So the
ni ght when we left for the airport was his second
sl eepl ess night, and he didn't have appetite so he
didn't eat.

C Thank you. The second question that | have
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C
A

C

relating to your statenent is a coment that you
made to the prosecutor about drinking on one
occasion with M. Dziekanski. You were asked by
t he prosecutor about what did he like to drink.
And your answer was:

| don't know how rmuch he drank because, as |
had nentioned earlier, our visits were rather
short. Wen we drank al cohol together we
probably drank a great deal |ikely because |
can consune substantial anounts.

Did you give that answer and is it an accurate
answer ?

Yes. And even if | didn't say that, that's the
truth.

Thank you. The last question that | have arising
fromyour statenent relates to the video taken at
t he Vancouver International Airport. Sir, you had
an opportunity to watch the video prior to giving
the statenent that you gave to the Polish
prosecutor; is that correct?

It's hard to say.

Did you see the video prior to giving the
statenment to the Polish prosecutors in April 2008?
The first time | -- | saw the video on TVN, a
Pol i sh station, and you would have to check the
dates when they ran that video was the dates when
| gave ny testinony to figure out which one was
first.

Al right.

I f during ny testinony at prosecutor's office I'm
relating to the video, it nmeans that | saw it
before the testinony in Pol and.

" mgoing to ask you sonme questions fromthe
statenment that you gave to the Polish prosecutor

MR H RA: And for the assistance of other counsel and

M. Comm ssioner, |'mat page 1227. | appreciate,
M. Comm ssioner, you don't likely have this
statenent in front of you, but that's nore for the
record.

You were asked by one of the Canadians in English,
and it was translated into Polish:

Has the witness seen the video fromthe
ai rport?
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And your response was, "Yes."

A Then | probably sawit.

C Thank you. And you recall in the video seeing M.
Dzi ekanski smash a conmputer or throwit to the
ground, did you not?

A Yeah. | don't know whether it was conputer or
anyt hing el se, but there was sonething on the desk
t hat he destroyed.

C Thank you. You al so saw hi mholding up a chair or
a small table?
Well, it looked like a chair and he was fighting
with the door or dealing with the door.

C Yes? Did you see himthrow a snall table agai nst

t he gl ass wi ndow, breaking the small table or the
smal |l chair?

A Yeah. | cannot recall exactly what he did, but I
remenber that he was pushing the chair against the
slidi ng door.

C Fai r enough. Have you seen such behavi our from
M. Dzi ekanski as you saw in the video in any of
your other neetings or dealings with hinf

A No, | never -- | never saw himlike that. | was
never a wtness to behaviour |ike this.

Thank you. Now, one nore matter. Do you recal
any occasi on when the police attended at his
apartnent ?

A | was never a witness of police visits at M.

Dzi ekanski's apartnent.

MR. H RA: Those are ny questions. Thank you very mnuch
for your assistance.

A Thank you very nuch.

MR, STEWART: M. Dylski, ny name is Dw ght Stewart
and I'mthe | awyer for the Vancouver I|nternational

Airport.

A Good nor ni ng.

MR, STEWART: Thank you, sir. | have a few brief
gquesti ons.

CROSS- EXAM NATI ON BY MR STEWART ON BEHALF OF VANCOUVER
Al RPORT AUTHORI TY:

C The first is this. M. Czernel has described M.
Dzi ekanski having a cell phone in his possession
to take with himon his travels. Do you recal
t hat al so?

A He did have a cell phone on himbut | cannot
recall whether he had that cell phone on himor it
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was in one of his bags.

C Yes. In fact, | think Ms. Czernel recalls either
doing it herself or assisting M. Dziekanski in
putting the cell phone in his bags.

A |"'mnot sure. | cannot confirm

C Wth respect to the cell phone, though, did you
have any di scussions with M. Dzi ekanski or did
you hear him have discussions with Ms. Czer nel
about any plan to call you to let you know t hat
he'd arrived safely in Frankfurt?

A Not Frankfurt. Yeah. | cannot recall a
conversation that he would call us from Frankfurt,
but -- but he was going to call us after arrival

i n Vancouver when he safely made it to his house.
Yeah. He was going to phone us after, you know,
com ng down and settling, after one or two days
after arrival.

C | take it, then, sir, that you didn't hear back
from M. Dziekanski when he was just as far as
Frankfurt?

A No. The last time we saw himand tal ked to him
was at the airport in Pyrzow ce.
C Earlier, sir, you nade nention of M. Dzi ekansk

having a dictionary. AmIl correct that that was a
Pol i sh-Engl i sh dictionary?

A Yes.

C In the days before M. Dziekanski left, were you
ever with himwhen M. Dziekanski m ght have been
practising with the dictionary?

A No, I -- no, | wasn't a witness to himpractising
the dictionary.
C We have been infornmed that for a period of

approxi mately one week, M. Dziekanski went to see
if he wanted to live in Germany. Do you know
anyt hing about that, sir?

A It's the first tinme | hear about it.

C As | understand it, on the norning that you gave
M. Dziekanski the ride to the airport, you were
first called by Ms. C sowski at your apartnent.
Do you recall --

A No, | cannot recall.

C Can you tell nme, sir, how long does it take to

drive fromyour apartnent to M. Dziekanski's
apartnent ?

THE W TNESS: |[Addresses the interpreter]

THE | NTERPRETER: [ Addresses the w tness]

A One and a hal f seconds.
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MR. STEWART:

C Sir, after you' d taken M. Dziekanski to the
airport, to your recollection, did you or M.
Czernel have any tel ephone conversation with M.
C sowski to confirmfor her that indeed her son
had nmade it safely to the airport?

A | cannot recall.

C Do you know whet her there was any -- later in the
day, was there a call from Ms. C sowski back to
you or Ms. Czernel asking about Robert?

A | cannot recall as of today, but if it was in ny
testinony to the prosecutor, that's the truth
| don't think |I did see that in your statenent,

sir. It was truly just ny asking the question.

As of today, | cannot recall. But fromwhat | can
recall, we didn't nake any contact wth Ms.

C sowski or Ms. Dibon. Because we were waiting
for Robert's phone call just as he prom sed.

MR. STEWART: Thank you, sir. [|I'msorry to have had
to ask you questions about what nust have been a
sad day.

A No problem Thank you very much.

MR H RA: M. Comm ssioner, | wonder if | mght have
| eave to ask one question -- that is a series of

guestions and --

THE COW SSI ONER: Yes, Qo --

MR H RA: -- answers arising fromny |ast question to
the w tness.

THE COW SSI ONER:  Yes, go ahead.

MR. H RA: Thank you, M. Comm ssioner.

CROSS- EXAM NATI ON BY MR- H RA ON BEHALF OF CONSTABLE
KWESI M LLI NGTON, conti nui ng:

C M. Dylski, it's Ravi Hra once again and | w sh
to draw to your attention a couple of questions
and answers fromyour statenent to the Polish

pr osecut or.

You' re wel cone.

You were asked by the prosecutor:

O >

Are you aware of any incidents in which there
was police involvenent, did the police ever
visit his hone?

MR. KOSTECKYJ: Wth respect --
THE COW SSIONER: No, |I'mnot going to allow that.
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MR. H RA: Thank you.

A [ Not interpreted]

MR HRA | wuld like to put on the record the
question and answer after the witness has finished
so that the record is clear in terns of the
antici pated answer.

THE COW SSIONER: All right, go ahead. Do it now.

MR. H RA: Thank you. The questions that | was
proposing to ask were:

Are you aware of any incidents in which there
was police involvenent? D d the police ever
visit his home?

He answer ed:

| had heard about sone police visits but I'm
not aware of the reasons behind these visits.

He was asked agai n:

| had heard about the police visiting
Robert's hone but | do not know...

And he answer ed:
The reasons behind the visit...

That's what | wish to put to himand ask him
whet her it was accurate.

THE COW SSIONER: | can't possibly see any rel evance
to the lack of infornmation, |et alone the fact the
police arrived.

MR. H RA: Fair enough.

THE COWM SSIONER: | confirmwhat | wote in nmy ruling.
Anybody el se?
Sir, I"'mnost obliged to you for your
cooperation. Thank you so nmuch. W'l sign off
now.

(W TNESS EXCUSED)

MR. VERTLIEB: M. Conmm ssioner, just to clarify
sonething Ms. Roberts said, fromthe RCWP file
t hat was produced, there's a comment about this
subject. If I may just read it to you just to
clarify:
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On April 15, 2008 at 0924 hours Robert Dyl sk
was interviewed... The interview
was...recorded. [He] was asked a list of
prepared questions and was asked to clarify
when necessary. The questions were asked in
Polish via the Prosecutor and were transl ated
to investigators via [sonmeone naned]

Grani cki. Superintendant R deout --

Now, that woul d be RCWP

-- asked for clarification where required.

Cor poral Teboul and Constabl e Hodge were al so
present during the interview Constable
Hodge prepared the nonitor notes during the

i nterview.

Dyl ski provided an identification card to
Luba - -

And | don't know who Luba is.

-- at the beginning of the interview Luba
i nformed Dyl ski that the interview was
related to the investigation into death of
Robert Dzi ekanski. He was al so advi sed that
on the request of Canada he was being
interviewed and that the interview was being
recorded. He was instructed that he nust
tell the truth and that if found to be |ying
he woul d be subject to penalty.

And then a reading of the statenents thensel ves,
you'll see where it would appear that sonmeone

ot her than Luba woul d becone involved. So I just
wanted to put that on the record for
clarification.

THE COW SSIONER: All right. Thank you.

MR. VERTLIEB: Now, we have that notion of M. Hira's.
|"mgoing to suggest that we deal with if we can
this afternoon. Any tine after two o' cl ock would
wor k for our schedule. W have sone things we
need to do now until at least two o' clock

THE COW SSI ONER: Wl |, 1'm going to suggest 2:30.
Does that sound conveni ent?

MR, VERTLIEB: That's fine for us. Thank you.

MR. BUTCHER: M. Conm ssioner, we had understood that
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there was going to be a second wtness from Pol and

called today. | learnt that this wtness was not
going to be called as | finished nmy cross-
exam nation of this last wwtness. | have to

express ny di sappointnent that |1'm | earning about
the Comm ssion's decisions to not call wtnesses
as the decision is announced rather than in
advance. And I'mgoing to propose that we arrange
for sonme read-ins of that witness's evidence just
as we have arranged for read-ins fromthe
statenent of M. Dibon.

THE COW SSIONER: Wl |, you'll have to discuss that
w th counsel

THE REA STRAR. M. Comm ssioner, maybe | can clarify
that. W learned that just before we started from
t he previous w tness.

THE COW SSI ONER:  Yes, there was a problemw th the
witness. | nean, these things are not done on a
caval i er basi s.

MR. VERTLIEB: Just for the benefit of the rest of the
participants, M. Gles told us this norning as we
were about to start that apparently the witness's
fat her had had sone nedi cal seizure. Wat's the
story, M. Gles? You ve heard the -- what
happened? Please tell us.

THE REG STRAR | was advi sed through M. Barski that
the witness advised that the woman woul d not be
appearing as her nother -- her father had had a

stroke and that she had to attend to him So that
was just before we started and | did not get the
opportunity to advi se everybody.

THE COW SSI ONER:  So there we have the reason.

There's always a reason behind these things. It's
not a cavalier procedure. _
Now, before we adjourn, one nore thing. In

that we're going to adjourn for alittle over a
week now, and in that perhaps sone counsel may
wish to fornmul ate over that period of tinme sone
type of subm ssions or argunent at the end, |'I|
just say that what is going through nmy mnd at the
moment is to invite witten subm ssion and to
allow a very brief period of time for various
counsel to address their witten subm ssion. And
al though I haven't settled on that type of tine, |
was thinking that in that there are certainly

di fferences between, no doubt, the points of view
of the counsel for each of the RCMP policenen, yet
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there is a trenendous overlap. And that being so,
perhaps a half an hour each woul d be conveni ent,
being a total of two hours. Maybe an hour for
M . Kosteckyj and an hour perhaps for the --
because the nedical evidence will be in by then --
for the | awyer for TASER, and maybe a half an hour
for everybody else. But I'mcertainly open to
suggestions on that.

Ckay. We're going to adjourn now to Tuesday,
a week Tuesday, at ten o'clock.

MR, VERTLIEB: M. Conm ssioner, did you want to cone

THE
THE

THE
THE

THE
VR.
THE
VR.
THE
VR.

back this afternoon at 2:30 to deal with M.
Hra' s notion?
COM SSIONER:  Yes. |I'msorry, | forgot. Yes.
2:30, then, for the argunment. Thank you.

REG STRAR: The hearing is now adj ourned until
2: 30.

( PROCEEDI NGS ADJOURNED FCOR NOON RECESS)
( PROCEEDI NGS RECONVENED)

REG STRAR: The hearing i s now resuned.
COM SSIONER: Yes, M. Hira.
H RA: Thank you, M. Conm ssioner.

You shoul d have the affidavit, which I wll
be referring to, and you nentioned that you had
the Scopelliti case.

COW SSI ONER: | do.

HRA |If you don't, | have many copies.
COW SSI ONER: | do.

H RA: Not all for you, though.

COWM SSI ONER: One' s enough.
HRA: And if any of ny friends want copies, they
are avail abl e.

M. Conmm ssioner, | don't bring this
application lightly. | amaware of your rulings
but I amduty bound to bring it, and I wll.

In ny subm ssion, this application should
have been brought by Comm ssion counsel. This is
not an application to blane the victim rather an
application to seek rel evant evidence.

The purpose of this inquiry includes to
provide M. Dziekanski's famly and the public
with a conplete record of the circunstances of and
relating to M. Dziekanski's death. The records
bei ng sought are, in ny subm ssion, relevant, as
one, they may explain his behaviour at the
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THE

THE
THE

THE

THE
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THE

ai rport, and second, Conmm ssion counsel has put
M. Dzi ekanski's character in issue through the
W tnesses this week.

Let me just go through briefly the history of
the application. The records have been sought
from Pol and since the beginning of this phase of
the inquiry wthout any neani ngful response. W
wote to Comm ssion counsel on March 9 seeking the
records. W again wote to Conmm ssion counsel on
March 17 and received no response fromany party.
Thus the application was filed on March the 27th.
And | enphasi ze we've had no response, no

posi tion.
The materials in the application, that is the
affidavit materials -- and I'mreferring to the

article which spans pages 13 to 15, and the report
of Dr. DO Maio, in particular page 17, item 15,
and the conclusion, the |ast paragraph at page
24 -- disclose the fol |l ow ng.

One -- and I'm | ooking at page 14 in the
article -- that --

COM SSI ONER: Just a mnute now. You're | ooking
at what ?

H RA: Page 14 of the affidavit, which is the
article.

COW SSIONER:  This is an article -- oh, in the
newspaper.

H RA: That is correct, Novenber 14, 2007.

COW SSI ONER: Yes.

H RA: And |I'm | ooking at page 14, M.
Comm ssi oner.

COW SSI ONER: Yes.

H RA: At the fourth paragraph. They discl ose that
he had a "troubled past,"” that he'd served a five-
year sentence for robbery, which of course is
theft with viol ence.

COW SSIONER: Wl |, under our law it is.

HRA: Al |I can go with is what information |
have. If it is different under Polish | aw,
counsel for Pol and can advi se.

Next - -

COW SSI ONER: Excuse ne a mnute. You're on page
14 and |"'mthere. But what was the |line you were
| ooki ng at?

HRA: |If you read the whole fourth paragraph, the
reporter notes that Dziekanski had --

COM SSIONER:  1've got it.
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MR HRA And if you proceed down three nore

OCO~NOUITRAWNE

par agraphs, he's described as "far from being an
angel he made a ot of wong decisions in his
life."

The report of Dr. Di Mo, which starts at
page 16 and is dated Septenber 16, 2008, and was
part of the IHT materials, notes at page 17 in
the itens that he relied upon, item15, a
translation of an article fromthe Polish Tines
stating that the deceased had a thick police file
with a record of few thefts and one act of
vi ol ence whil e under the influence of alcohol.

That article |I have been unable to find in
the material s.

The doctor discloses at page 20 or wites at
page 20 in the paragraph starting in the mddle in
regard to the autopsy findings, going through that

par agraph, he says, | believe in the fourth
sent ence:
Thus the autopsy findings in the heart, I|iver

and brain are what one would expect in a
chroni c abuser of al cohol.

He then goes on in sone detail over the next pages
dealing with those findings, and concl udes at page
24, M. Conm ssi oner:

In summary, it is nmy opinion that death was
due to a cardiac arrhythm a secondary to the
effects of chronic al cohol abuse; al cohol

wi t hdrawal ; stress from both the enotiona
and physical results of the withdrawal; the
struggle with | aw enforcenent personnel, and
al cohol cardi onyopat hy.

And deals with the nmechani smthat may have
precipitated death in the next sentence.

The evi dence that you have heard and seen
i ncludes on video strange if not bizarre behavi our
in Pritchard videos one and two at the Vancouver
I nternational Airport, reports fromcivilians that
they were alarmed or scared by the behavi our, and
they took the time to report the behaviour to
airport security or operations. You visually can
see that he creates a barricade at the entrance to
the IRL. He snashes a conputer, smashes furniture
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against the wall. Prior to doing so, the chair or
tabl e that was smashed agai nst the glass wall is
held in an apparently threateni ng manner towards
one of the w tnesses.

And in Exhibit 33, the Polish translation of
the video provided by M. Barski, he states -- his
openi ng comments are, he threatens to trash the
office, and |later on to smash the entire desk
And I"'mreferring to the first Pritchard video,

M . Comm ssi oner.

THE COW SSI ONER: | recall
MR. H RA: Upon recognizing the police -- and there's

no doubt he recogni zes them because he calls

out -- he deliberately grabs a stapler and assunes
a conbative stance. He fights through the
handcuffing process. In ny subm ssion, this

behavi our is unorthodox, if not bizarre.

Agai nst this behaviour, Conm ssion counsel,
counsel for Ms. Ci sowski, and counsel for Pol and
have del i berately engaged in attack on the
credibility of the RCMP nenbers, who have
responded saying they viewed his actions as
resi sting and conbative and they descri bed what
t hey saw on the other side of the video while they
faced him

It is submtted that the records -- and we
don't know what they are, but we're led to believe
they are those records fromthe materials that |
showed you in the affidavit -- the records may
provi de an expl anation for the behavi our and
smashi ng the conputer and the chair, threatening
civilians, his failure to cooperate with the
police and instead grabbing a stapler, and may
buttress the credibility of the RCVMP officers
regarding their evidence that he was agitated,
resi stant and conbative. A history of this type
of activity may be consistent or woul d be
consistent wth his behaviour at the airport and
with the police.

Now, the authority that |I rely upon | have

provided in my notion materials. | wll refer
you - -
THE COW SSIONER: Yes, |'ve read it through carefully.
MR HRA  Very well. My | just refer you to --
THE COW SSI ONER: Yes, i ndeed.
MR. HRA: -- applicable paragraphs? |In nmy subm ssion,

it stands for the proposition that records such as
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this are clearly relevant in a case where it is
all eged that the victimacted aggressively and the
actions of those dealing with his aggression were
to overcone the aggressive behaviour regardl ess of
whet her or not the history of this behaviour is
known to the persons attenpting to counter the
aggr essi ve behavi our.

| rely on paragraphs 2 and 3, that set up the
propositions. They're on page 1. You can read

faster than | can speak so | wll just make
reference in nost cases and el aborate in a couple
of cases with respect to the paragraphs. | also

rely on paragraphs 23 and 24.

Wth reference to the type of evidence that
was sought to be adduced in that case, it fel
into three types of categories. One, at paragraph
25, was an actual conviction involving aggressive
behavi our, and you can see that in the | ast
sentence in paragraph 25.

Par agraph 26. There was a stay of
proceedi ngs -- and you can see that in the | ast
sentence in paragraph 26 -- so there was no
convi cti on.

And in paragraph 27, this was a case where no
charges were laid and no police conplaint was
made, but it was still adm ssible as aggressive
behavi our by the victim

| also rely upon paragraphs 29 and 30. And
at paragraph 31, citing Dean Wgnore, M. Justice
Martin said:

When the issue of self-defense is made in a
trial for homcide, and thus a controversy
ari ses whet her the deceased was the
aggressor, one's persuasion will be nore or
| ess affected by the character of the
deceased; it may throw nuch light on the
probabilities of the deceased' s action.

He goes on at the next page just before paragraph
32, the quote:

In the present use, this additional elenent
of conmmuni cation --

That is know edge of the deceased' s prior
aggr essi ve tendenci es.
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-- for the question is what the deceased
probably did, not what the defendant probably
t hought the deceased was going to do. The
inquiry is one of objective occurrence, not
of subjective belief.

| also rely on paragraph 36, again citing Wgnore.
And finally paragraph 42, where M. Justice Martin
says:

To sumup, the disposition of a third person,
if relevant and otherw se adm ssible, may be
proved: (a) by evidence of reputation, (b) by
proof of specific acts, and (c) by
psychiatric evidence if the disposition in
guestion falls wthin the proper sphere of
expert evidence.

In addition to this authority, starting on
Monday with these witnesses, that is the first
w tness called on Monday, the second w tness
call ed on Tuesday, and the third w tness,

Comm ssi on counsel specifically put M.

Dzi ekanski's character in issue and tried to
establish that he was an otherw se or known to be
a peaceful, non-aggressive person. Thus he's
opened this area up and nmade it rel evant.

In my subm ssion, the Republic of Pol and
shoul d not resist this application because if
there are no records, it assists the theory being
propounded. If there are records, they are
relevant, and I'msure that the Republic of Pol and
woul d i ke to have them before the Conm ssion so
you can report on all the circunstances. It of
course has sought participation status, and if you
make a ruling, one would assune that it would
cooper at e.

Li kew se, in ny subm ssion, counsel for M.
C sowski should not resist this application.
Again, if there are no records, it assists the
position being advanced by himon her behalf.

Regar di ng Conm ssi on counsel, given the line
of questioning taken of the RCMP officers and the
vi deo, one woul d have thought that this type of
evi dence woul d be sonething that they woul d have
at | east | ooked at and consi dered.

In the alternative, if you are concerned
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about rel evance, what can be done is that the
records can be produced and vetted by the
Comm ssi on counsel or yourself before they're
rel eased to any party.

Those are ny submssions. | said |I'd take 20
m nutes. Apparently | was three m nutes |onger.
Subj ect to any questions.

THE COW SSI ONER: No. Thank you, M. Hira. You were

very conpl et e.

MR. BUTCHER: Perhaps if | can just nake a couple of

points in support of M. Hira' s application.

THE COW SSI ONER: Yes, i ndeed.
MR. BUTCHER: | join himand adopt everything he has

said. Firstly, | want to take you back to a point
earlier where a question was raised, and | forget
who raised it, about whether or not the crimnal
or discipline history of the police officers

shoul d be disclosed. It may have been M.
Kost ecky] that nmade that application. And in
di scussions with counsel, it was conceded that if

there were any founded, relevant, simlar
convictions or findings, they should be disclosed,
because they were relevant to the assessnent of
the facts. | take the sanme position with respect
to the simlar records of M. Dziekanski

| want to as well perhaps just follow up on
sonething that M. Hira said at the end. There is
obviously a difference between discl osure and
adm ssibility. | take the position that counsel
are entitled to disclosure fromthe governnent
participants of all of the rel evant non-privil eged
information in their possession or control. But
the delivery of the material by a governnent
partici pant doesn't nmake the material that's
delivered relevant or admssible. And if M.
Kosteckyj is correct and the only record is 23
years old and relates to sonething that happened
when M. Dzi ekanski was a juvenile, then it may

well not be relevant but it would still, | would
say, be disclosable to us. That's all | have to
add.

THE COW SSI ONER:  Gentl enen, | do not need to hear

ot her counsel. Since receiving this application,
| have given this matter very anxi ous and car ef ul
consideration. And in ny view, the matter is
exceptionally clear. It is put forward to ne that
this evidence may be relevant with reference to
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explaining certain matters at the airport. And |
absolutely agree and find that that is one of the
ratios in the Scopelliti case, that if there is

i ndependent third-party evidence that tends to
show past aggressive behaviour, that past

aggr essi ve behaviour may be relevant to prove a
fact in issue. Here that fact in issue is whether
or not M. Dziekanski was aggressive towards the
police at various tines during the episodes that
we saw di scl osed.

However, the case is also clear that there
must be a factual and | ogical connection between
that third-party evidence that is about to be
tendered and the circunmstances here. And indeed,
in the case itself, in reviewng carefully the
pi eces of evidence that were thought to be
adm ssi bl e, those pieces of evidence were closely
associ ated, and indeed, the violence that was
depicted in the episodes in that case were
somewhat clear and so were held to be relevant in
t hat case.

However, here | am of the opinion that
despite what is said in the newspaper and despite
what the | earned doctor relied upon, that evidence
is far too renmote to forma connection in any
| ogical way in order to prove the facts in issue
that 1've identified and counsel has carefully
i dentified.

To be a little nore conplete, in the case
itself, Scopelliti, found in [1981] O J. No. 3157
in the Court of Appeal of Ontario, paragraphs 2
and 3, as pointed out by counsel, identify the
issue. |In paragraph 3, and |I'm paraphrasing:

Thi s appeal raises anong ot her questions the
i nportant question as to the adm ssibility of
prior acts of violence by the deceased, not
known to the accused, towards other persons,
where the defence advanced by the accused is
sel f - def ence.

Now, here we're not actually tal king about self-
defence, but nonetheless |I think the parallel is
apt and the parallel is clear.

Then further along it identifies, as counsel
has pointed out, the evidence that was sought to
be admtted, and | won't go into that. And then
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it quotes sone law, and this is a decision of
Martin J. A, who of course has an exceptionally
hi gh reputation in terns of his understandi ng of
crimnal evidence and nmatters relating to that.
And in paragraph 30, he says in part:

Qovi ously, evidence of previous acts of

vi ol ence by the deceased, not known to the
accused, is not relevant to show the
reasonabl eness of the accused's apprehension
of an inpendi ng attack.

Now, here that would be the RCWMP poli ce.

However, there is inpressive support for the
proposition that, where self-defence is

rai sed, evidence of the deceased' s character
(1.e. disposition) for violence is adm ssible
to show the probability of the deceased
havi ng been the aggressor and to support the
accused's evidence that he was attacked by

t he deceased.

And of course that is apt before us here.

| won't go into the case in any further
detail than that.

Par agraph 46 reads in part:

| agree, of course, that evidence of previous
acts of violence by the deceased, not known
to the accused, nmust be confined to evidence
of previous acts of violence which may
legitimately and reasonably assist the jury
inarriving at a just verdict wwth respect to
the accused's claimof self-defence. To

excl ude, however, evidence offered by the
accused which is relevant to prove his

i nnocence would not, in nmy view, be in the
interests of justice.

And in paragraph 47 there's an el enent of
di scretion in bal ancing whether or not there is
a connection and a probative val ue between the
circunstances to be tendered and the facts in
i ssue.

| have that discretion to exercise and | nust
exercise it judicially, and | exercise it on the
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princi ple of renoteness and rel evancy and whet her
or not it would assist in adding evidence or
subtracting evidence to the events that occurred
bet ween M. Dzi ekanski and the police at the tine
i n question.

Accordingly, then, as | nentioned earlier, |
am of the opinion that there is no such
connecti on.

Reference is also nade to the fact that
counsel perhaps opened the door with reference to
the character of the accused. However, as we
know, one of the nedical issues in this case
relates to circunstances surroundi ng the cause of
deat h, and unfortunately, later on in this case,
we'll no doubt have to probe whether or not there
was excited delirium as sone doctors have used
the term whether or not questions of alcohol and
other difficulties that we've al ready heard about,
may i npact upon the cause of death

However, that to nme is the use that | would
make of that evidence that we heard concerning
what has been characterized as M. Dziekanski's
character. And ultimately whether or not that is
of assistance, we have yet, of course, to
determine. And | amof the opinion that the door
has not been opened in order to show whet her or
not there is evidence of his aggressive behaviour.

Now, I"mrelating this to an event that took
pl ace when he was the age of 17 and relating this
to sonme nebul ous comments that have been pointed
out to nme in the newspaper. | of course not for a
moment woul d shut down, based on these reasons
t hensel ves, on evi dence of al cohol or behaviour or
aggr essi ve behavi our that one could connect to
t hese instances, |ike perhaps in the year or two
prior to it, based on very specific allegation of
facts.

Accordingly, that is ny decision. And thank
you very nmuch for your argunent, gentlenen.

Now we' re going to adjourn --

MR, BUTCHER: | wonder if | could just raise one nore

matter. You made sone comments there about the
cause of death, which is going to be one of our
next significant evidentiary inquiries.

THE COW SSI ONER:  Yes, i ndeed.
MR. BUTCHER: | have served a notion seeking disclosure

of sone nore nmedical records fromthe Gover nnent
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of Poland. Specifically, the translated nedi cal
records and indeed the interview of the doctor who
treated M. Dziekanski, a Dr. Jabl onska, disclosed
that in or about May or June of 2007, in other

wor ds about four or five nonths before this event,
an ECG or ECGs were undertaken on M. Dziekanski,
and they showed that he had an abnornmal heartbeat.
He was prescribed beta bl ockers because of an
accelerated heartbeat. As far as | can tell from
my review of the reports, that information was not
put before any of the doctors who've provided
expert assistance to date.

It is ny lay view that those ECGs woul d be
very relevant docunents in the assessnment of the
cause of death, and so | have delivered today a
notion for production of those docunents.

Now, the only party that can really have any
chance of accessing those docunents is the
Governnent of Poland, as far as | can tell. M.
Rosenbl oom has asked for sonme tinme to consult with
his client before responding to that. It would be
my subm ssion that these records would clearly be
rel evant to that cause of death inquiry or --
maybe | speak a little too hopefully -- clearly
have the potential to be relevant to that cause of
death inquiry.

And I"'mgoing to ask, if | may, that that
application be set down on Tuesday when we return.

THE COW SSIONER: I'm very nuch in counsel's hands

MR.

2 33 33 3

concerning this. M. Rosenbloom is there any
coment you w sh to make?

ROSENBLOOM | have no comment at this point in
time because | still have not seen your notion.
gat her you've provided it to sonmebody. | have not

received it, have 17?

BUTCHER It was sent by e-nmail this norning to you
and --

ROSENBLOOM At what tinme? | left at 7:15.

BUTCHER It was after that. And it's gone to

Comm ssi on counsel .

ROSENBLOOM | have not seen it --

BUTCHER: | have a copy for nmy friend that | can
gi ve hi m now.

ROSENBLOOM | want to cooperate with nmy | earned
friend. Once | have seen the notion, | wll

consult with the enbassy in OQtawa and with the
foreign affairs mnistry. | wll comunicate with
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my learned friend. |If | need nore tine than the
Tuesday on our return, | wll speak to ny |earned
friend and we can deal with it. | appreciate that

it istime sensitive in the sense ny friend would
like this information at the earliest occasion.
Sol wll work with my friend during the break,
and if there are problens, | wll inform himwhat
those problens are and I1'll report it to the

Comm ssion when | return on Tuesday.

THE COW SSI ONER: M. Rosenbl oom thank you very nuch.

Have you anything to add, M. Vertlieb?

MR. VERTLI EB: Yes. The nedical information that we

have, M. Conmm ssioner, is provided by the RCW
investigation and it's given to us by Ms. Roberts.
And we understand from Departnent of Justice
counsel that that's the conplete nedical file. W
were asked by M. Butcher -- | know he's asked us
about the file. W of course have no power to get
it. So if there's any other way that that could
be achi eved, we're happy to entertain it. But
we're told that what has been provided is the
conplete file.

Secondly, in terns of the return date, it
woul d not be Tuesday because we're not here next
week. Thirdly, M. Butcher and others should
know, though, that the doctor that he speaks of in
Pol and wants assurances that we cannot give. Qur
jurisdiction obviously is here in this province.
We can't neet sone of the doctor's needs in terns
of protections fromthe Governnent of Pol and and
ot her concerns she has in her hone country. So
we're very limted in what we can do.

THE COW SSIONER:  Well, | think M. Rosenbloomis very

much aware of that.

MR. VERTLIEB: So | just wanted to nention that to you.
THE COW SSIONER: Did you have sonething to say, M.

Br ongers?

MR. BRONGERS: Thank you very much, M. Conm ssioner.

Just to ensure the accuracy of the record,

Comm ssi on counsel has indicated that the RCMP has
advi sed the Comm ssion that they have the conplete
medi cal record. M understanding is that the RCW
was provided with sonme nedical records. All of

t hose records that the RCMP has have been provided
to the Comm ssion. But that's not the sane as
saying that the RCMP has the entire nedical record
that is within Poland. | just wanted to clarify
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that for the record.

THE COW SSI ONER: Wl |, thank you very much, M.

Brongers. And it nust be evident, too, that the
Gover nnent of Canada through its counsel has been
very cooperative towards our endeavours in this
matter. And also, M. Rosenbloom thank you on
behal f of Pol and.

Al right, a week Tuesday at 10: 00.

THE REG STRAR The hearing is now adj ourned until

April 14th at 10:00 a. m

( PROCEEDI NGS ADJOURNED TO APRI L 14, 2009, AT
10: 00 A M)
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