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Pr oceedi ngs

THE
THE

Vancouver, B.C
April 27, 2009

REG STRAR: The hearing i s now resuned.
COWM SSI ONER: Good nor ni ng.

MR. VERTLI EB: Good norning, M. Conm ssioner. This

THE

THE
THE

THE

THE
THE

THE

nmorning -- today we have Dr. Lee and Dr. Martz.
Dr. Lee is the pathol ogist who did the autopsy,
and Dr. Martz is on the toxicology. W expect
that that evidence can be conpleted in a good

session this norning.

Tonmorrow we have Dr. Swerdl ow and Panescu,
and they will be on video conference. Wdnesday
we're continuing wwth this. Thursday we have Dr.
Ho, and he's going to be a bit fragnented, it
seens. He's having trouble finding sone tine to
be able to deal with his evidence for us. W
hoped to call Superintendent Ri deout on Thursday,
but that won't be possible. W may need to speak
to you about the Superintendent. M. Roberts may
wi sh to make sone subm ssions about that, but I'm
not sure.

That's nore or less the week, and | think
we're continuing to make good progress.

COM SSIONER:  All right. Thank you.

McGOMN:. M. Comm ssioner, the first witness today
is Dr. Charles Lee.

REG STRAR: Good norning, sir.

LEE: Good norni ng.

REG STRAR. Before you're seated, do you wi sh to be
sworn or affirmed?

LEE: 1'Il affirm

REA STRAR:  You'll affirnf

CHARLES LEE, a wi tness,
af firned.

REA STRAR.  Wul d you state your full nanme, please?
Charl es Lee.

REG STRAR. Thank you. You may be seated.

Counsel ?

McGOMAN: M. Comm ssioner, |I'mgoing to take the
w tness briefly through his qualifications and
medi cal history. |I'msure there's no debate that

this witness has sone expertise in the area of
f orensi c pat hol ogy.
COW SSI ONER: Yes.
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MR McGOMN.  And will be offering opinions in that

ar ea.

EXAM NATI ON I N CH EF BY MR. M GOMAN
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Dr. Lee, you are currently a nmenber of the
Forensi ¢ Pat hol ogy Departnent at the Vancouver
CGeneral Hospital?

Yes.

And in fact you are the pathol ogi st who was
designated to performautopsies with a forensic
conponent; is that correct?

Yes.

You're presently the only forensic pathol ogi st who
perforns forensic autopsies at VGH?

Yes, but that's only because ny coll eague is off
on maternity | eave.

Ckay. And you've held your present position for a
nunber of years and were in the sanme position at
the tinme you perforned the autopsy on M.

Dzi ekanski ?

Yes.

And at the tinme you perforned the autopsy on M.
Dzi ekanski, were there other forensic pathologists
who performed forensic autopsies?

Yes. | believe at the tinme there was anot her
col | eague, Dr. Gey, who al so worked at Vancouver
CGeneral Hospital

Okay. Just the two of you at that point?

Yes.

Where did you obtain your nedical degree, Doctor?
At the University of Alberta in Ednonton.

And what year did you graduate?

1994.
Ckay. D d you do a residency after that?
Yes, | did a residency in anatom c pat hol ogy at

Vancouver General Hospital.

kay. And follow ng that?

| did a forensic pathology fellowship in

Al buquer que, New Mexi co.

And you conpleted that in the year 20007

Yes.

Fol | owi ng which you returned to British Col unbi a?
| worked for a year in Toronto before returning to
British Col unbi a.

Ckay. And upon your return to British Col unbi a,
you went straight to Vancouver Ceneral Hospital
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where you' ve been since that tinme?

Yes.

Appr oxi mat el y how many aut opsi es have you

per f ormed?

Approxi mately 2500, 2500 to 3000 so far.

And can you estimate how many of those had a
forensi c conponent ?

The majority of those were of a forensic
conponent, probably about one to 200 were of
hospi tal cases, hospital autopsies.

| wonder if you'd just take a brief nonent, sir,
and explain to the Comm ssioner what forensic
pat hol ogy is and what forensic pathol ogi sts do?
Forensic pathology is the study of death,
suppose. As a forensic pathologist, | perform
aut opsi es on peopl e who die suddenly or in
suspi ci ous circunstances, and through the use of

the autopsy, | try and determ ne a cause of death.
Now, | take it that an autopsy has a nunber of
conponents, the nost obvious would be the -- well,

| guess your exam nation has a nunber of
conponents. The nost obvi ous woul d be the autopsy
on the body; is that correct?

Yes. An autopsy is conposed of an external and an
i nternal exam nation of the body.

Okay. And in the course of perform ng an autopsy
and ultimately com ng to conclusions, you also, on
occasion, consulted external material, external to
your exam nation?

Yes.

And that would be information provided either --

i n nost cases, by the coroner's office or in sonme
cases by police forces?

Yes.

kay. In this case, | take it, you were chosen to
performthe autopsy sinply because it was your
turn or you were on duty?

| believe so, yes.

The autopsy was perfornmed on the 16th of QOctober,
20077

Yes, that's correct.

W' re speaki ng about an autopsy on M. Dziekanski .
That's who you knew it be at the tinme?

Yes.

Fair enough. Who was present at the tinme of the
aut opsy, sir?

There were a couple of police officers and an
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attendant, an assistant for nyself.

THE COW SSI ONER:  Yes, M. Neave?

MR. NEAVE: Thank you, M. Conm ssioner, David Neave,
for the record. | have no difficulty with Dr.
Lee's qualifications. It would be ny subm ssion
that he be qualified formally to give an expert
opinion and the areas in which he's entitled to
opi ne be outlined for the purposes of the record
before we get into the facts. |1'mnot sure if any
of ny other friends take issue with Dr. Lee's
qualifications, but | thought | would put that on
t he record.

THE COW SSI ONER: Yes, thank you. | think that's just
about to happen.

MR, McGOMWAN:  Yes. Well, perhaps now woul d be an
appropriate tine, then, M. Comm ssioner. He's an
expert in forensic pathology and entitled to give
opinions in that area.

THE COW SSI ONER: No comment? Yes, he wll be so

qualifi ed.

MR, M GOMNAN

C All right. So | was asking you about the autopsy.
You were present?

A Yes.

C Qoviously. You had an assistant present?

A Yes.

C The other two persons present were both police
of ficers?

A Yes.

C It's an Oficer Christiansen, who is an ident --
identification officer?

A Yes.

C And that officer was present for the purposes of,
| presune, taking photographs and perhaps
gat hering other evidence that m ght need to be
gat her ed?

A Yes, that's correct.

C Okay. There was also an O ficer Hoivik present?

A Yes.

C And you understood himto be a nenber of the
investigating force as well?

A That's correct.

C Ckay. And did you understand that he had a
particular role at the autopsy or reason for being
t here?

A | believe he is sinply attending to view the

autopsy as well as ensure that any evidence



OCO~NOUITRAWNE

5

Charl es Lee
In chief by M. MGowan

O OT>OHTO OO0 > O > O O O >

>

collected is -- that there is an unbroken chain of
custody for the evidence.

Did either Oficer Hoivik or Oficer Christiansen
provi de you any information about M. Dzi ekansk
or his involvenent with the police?

One of them provided ne a copy of the -- of the
video of the event. Qher than that, neither one
had sufficiently nore information than what was
al ready given to ne by the coroner at the tine.
kay. So let's talk about the information you
had. There was the video. Now, this is the video
we've all conme to know as the Pritchard video?
Yes, that's correct.

It's the one that's been shown on the news a
nunber of tinmes show ng the police interacting
with M. Dziekanski ?

Yes, that's correct.

Ckay. And did you watch -- did you -- you
received it on a CD or a DVD?

Yes.

And did you watch it inits entirety prior to
perform ng the autopsy on M. Dziekanski ?

| skipped certain parts in the begi nning and

wat ched when the police arrived on scene until the
end.

Ckay. And did you watch the portion afterwards,
after he was handcuffed and on the ground or
after --

Yes.

-- or during the tine he was bei ng handcuffed?
Yes, | did.

Ckay. D d you watch any of the video prior to
doing the autopsy of the tinme |l eading up to the
police arriving?

| watched bits and pieces of it before the

aut opsy.

Did you view the videos again after the autopsy?
Yes, | did.

Okay. In their entirety?

Yes, | did.

Ckay. And did you watch each of the three clips
of the Pritchard video?

Yes, | did.

kay. Aside from handi ng you the DVD, the

of ficers Hoivik and Christiansen told you nothing
el se about the incident?

| don't recall themtelling me nuch nore. | think
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at the tinme, the anmount of information known was
quite limted.

Okay. D d you make any inquiries of Oficer
Christiansen or O ficer Hoivik regarding the

i nci dent ?

| believe | asked O ficer Hoivik if he had any
further information on the case, and | don't think
he provided ne nmuch nore infornmation.

Okay. Now, in addition to having the video, you
al so received a Form B from the coroner

Yes, that's correct.

s this the formthat's routinely provided in the
course of a request to do an autopsy?

It's actually required. It's the coroner's

aut hori zation formthat authorizes nme to do an
autopsy. Wthout that form |'mactually not

all owed to even touch the body. It also provides
me wi th basic background information on the case
that they know at the tine.

Okay. This formconstitutes the part of the
request for you to do an -- or an authorization
for you to do an autopsy, and in the body of the
report, there's certain information about the

i ndi vidual and the circunstances provided to you.
That's correct.

Ckay. So the circunstances we see here, we --

well, first of all, there's -- you're advised that
M. Dzi ekanski cones from Pol and.
Yes.

Because of the address. That he's a mal e?

Yes.

You're given a date of birth?

Yes.

And an estimate tine of death?

Yes.

And obviously the date of death. And then you're
provided with the followi ng circunstances: D, is
that -- is that short for Dzi ekanski ?

Decedent .

Decedent, okay. [As read]:

Decedent observed to be acting irrationally
at YVR agitated, yelling, tossing nearby
objects. Security tried to calmhim tasered
by RCMP. Decedent stunbl ed backwards, stil
described as agitated. Decedent struggling
as officers handcuffed him becane
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unconsci ous qui ckly after being handcuffed,
pl aced sem -prone on floor. Breathing
initially normal and pul se nornmal,
intermttent noisy and snoring-Ilike

br eat hi ng, described as blue while still
breat hi ng. Decedent awake for 33 hours
travel |l i ng.

That's the sum of the circunstances you were
provi ded?
Yes.
Was this expanded on in any way by any police
of ficer or the coroner or anybody el se?
At the tine, | don't believe so, no.
Okay. And does that carry through right until the
time of your witing your report?
Yes.
Ckay. Medical history, you're not provided
anything on this fornf
That's correct.
Ckay. | understand you were provided with copies
of the medical records, M. Dziekanski's
i mm gration nmedical records.
Yes, that's correct.
Ckay. And we'll cone to those in a mnute. But
perhaps just while we're speaking about them were
they in English or Polish?
Most of it was in Polish.
And were you able to understand the Polish
portions?
| was given a rough translation, and | believe it
was sufficient.
Okay. Wio did the translation, do you know?
One of the -- one of the individuals at the
coroner's office.
Fai r enough.
And do you have those records with you today with
the transl ation on then?
Yes, | do.
Ckay. | wonder if | mght see those for a nonent,
pl ease.

|"mjust going to put the records in front of
you. | wonder if you could just show ne where the
transl ation you' re speaking of is.
Basically it's this one caption. Lungs/cardio
wi th no changes.
Ckay. So when you're speaking -- you're speaking
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of a single translation, of a single entry which
is contained in a letter that came with the

docunent .

A Yes, that's correct.

C So this is one of the pieces of information you
relied on in conpleting your report?

A Yes.

MR McGOMWAN. M. Commi ssioner, |I'mgoing to ask that
that be the next exhibit, please.

THE COW SSI ONER: Yes, all right. And the --

MR, McGOMWAN.  And we should al so nark, perhaps, the
FormB, if we haven't done so al ready.

THE REA STRAR. The Form B will be narked as Exhibit
101, and the second docunent will be marked as
102.

EXH BI T 101: Form B from coroner

EXH BIT 102: Medical reports of M.
Dzi ekanski, ordered seal ed

MR McGOMN. | think I've also neglected to mark his
curriculumvitae so perhaps we can do that as
wel | .

THE COW SSI ONER:  Yes.

THE REA STRAR: The c.v. wll be marked as Exhibit 1083.

EXH BIT 103: Curriculumvitae of Dr. Charles
Lee

MR. McGOMN.  Now, | just have a single copy of the
| etter which acconpani es these records, but ny
understanding is the records have been provided to
counsel . Perhaps we can nake a copy for Dr. Lee
at the break so he has one for his file as well.
C Now, Doctor, back to the FormB. Nothing is
listed under "Medical History" and sone of the
i nformati on you had about the nedical history is
contained in the records we just marked?
A Yes.
C Ckay. There's a heading "Drug Medication" and it
i ndicates that there was none found at the scene
or in the luggage, and there is a note, "My have
consuned al cohol . "
Yes, that's correct.
kay. And there was -- and you knew at the tine
you got this formthere was a toxicol ogy anal ysis

O >
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or der ed?

Yes. That's routine.

Ckay. And you had the result of that toxicol ogy
-- those toxicology tests before you wote your
report?

No, | collected the toxicology sanples. They were
sent to the toxicologist, and --

Yes. You had the results before you wote your
report?

Yes.

Not before you did your autopsy, of course.

Yes, that's correct.

Ckay. So have we now covered all of the
information that you had when you wote your
report, that being the nedical records, the video,
the Form B and any observations or findings you
made during the autopsy, and finally, the

t oxi col ogy anal ysi s.

THE COWM SSI ONER:  And t he vi deo.
MR MGOMN: Yes, and the video.

O OO

>0

O >

A

Yes.

Okay. That's everything you had?

Yes.

And your opinion was based on those sources of

i nformati on al one?

Yes.

Ckay. Now, just before we put the Form B on the
ground, it's not specific as to the nunber of
tinmes that the Taser was depl oyed. Wre -- what
informati on were you operating on at the tinme you
did your autopsy and wote your report regarding
the nunber of times the Taser was depl oyed?
Fromthe video, it appeared that he was tasered
once.

Ckay.

So you wote your report on the assunption or the
basis of a conclusion that he was tasered one tine
-- or the Taser was depl oyed one tine?

Yes.

Okay. And no information contrary to that was
ever provided to you prior to your witing your
report?

That's correct.

Now, just for the benefit --

C
THE COWM SSI ONER: Now, excuse ne, counsel. Wth

reference to the nedical report, should that --
Exhi bit 102, should that be sealed? 1Is there
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personal information in there?
McGOWMAN:  There is personal information in there.
| wonder if it mght be helpful to hear from

M. --

COM SSIONER: O is it public and so it's --

McGOWAN: - - Kost eckyj .

KOSTECKYJ: | -- | haven't received instructions
fromm client. Until | do, |I think it should be
seal ed.

COM SSIONER:  All right. [It'll be sealed.

REG STRAR: It will be so marked.

Mc GOMNAN
Now, the -- you have a copy of the report that you
conpleted relating to M. Dzi ekanski ?

Yes, | do.
Okay. 1'll ask you to have it in front of you
Ckay.

McGOMAN: Now, M. Comm ssioner, Dr. Lee's report

has al ready been marked as an exhibit. |It's

Exhibit 76 -- pardon nme. Yes, it's Exhibit 76.

COM SSIONER: Al right. Thank you.

McGOMN:  And | do have an extra copy of that.

COW SSIONER: | have it.

McGOMAN: Okay. Thank you.

And, Dr. Lee, | wonder if you'd just take a nonent

and give the Comm ssioner just a brief and general
overvi ew of how an autopsy is perfornmed, what the
various steps are that are perforned.

Okay. The first part of the autopsy is

exam nation of the outside of the body, noting any
injuries, any scars, any identifying marks on the
out si de of the body.

|"msorry, Doctor, |I'mjust going to interrupt you
and ask you to either nove the m crophone a little
cl oser or perhaps direct your head.

Ckay.

It's difficult for sone other people on this side
to hear you

Ckay. So --

COM SSIONER:.  I'msorry, I'mgoing to interrupt
agai n.

Yes.

COM SSIONER:  |I's there a problenf

UNI DENTI FI ED SPEAKER: Yeah, the audio is not com ng

through -- back. It's turned off in the back
here, yeah, it sounds |like (indiscernible - not at
m cr ophone) .



OCO~NOUITRAWNE

11
Charl es Lee
In chief by M. MGowan

THE COWM SSIONER: | think we're going to have to take
a short break. W're having trouble with the
audi o.

A Ckay.

THE REG STRAR. The hearing will now recess for about
ten m nutes.

(W TNESS STOOD DOWW)

( PROCEEDI NGS ADJOURNED)
( PROCEEDI NGS RECONVENED)

CHARLES LEE, a wi tness,
recal |l ed.

MR. McGOMAN:.  Thank you for your patience, Doctor
W' ve been having sone difficulty wth the audio,
but it appears to be rectified, at |least for now.

C Just when we broke, | believe you were about to
provi de the Comm ssioner -- in the mddle of
provi di ng the Conm ssioner with a brief overview
of the steps which you conplete in the course of
each aut opsy you perform

A Yes. 1'll take it fromthe top. An autopsy is
conposed of two nmajor parts. The first part is
exam nation of the outside of the body |ooking for
any injuries, any scars, any tattoos, any
identifying marks as well as stating the overall
appearance and status of the body.

Once that's done, | then --

C Sorry, just before you go into the second step, |
wonder if you could try talking a little closer to
the m crophone. There appears to still be sonme
difficulty hearing you.

A Okay. The second part of the autopsy involves

exam nation of the internal part of the body. |
open up the body and exam ne the i ndividual
organs. At that tine, | also collect specinens
for toxicology testing. Again, | note any
injuries or any other abnormalities in the

i nternal organs.

Ckay. So there's both an external and an internal
conponent to your autopsies?

Yes.

And you did both of those conponents with respect
to M. Dziekanski ?

Yes.

> O O
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There's al so a toxicology analysis that gets done
in nost cases?

Yes.

And that was done with M. Dzi ekanski ?

Yes.

Is there also a mcroscopic exam nation that's
performed in sone cases?

Yes. | routinely take representative sanpl es of
all the organs and exam ne them m croscopically.
Al right. Let's turn now to your autopsy of M.

Dzi ekanski. W'Ill start with -- | take it the
external exam cones first?
Yes.

| wonder if you'd just take a noment and descri be
your significant findings fromyour external exam
of M. Dzi ekanski .
The external examnation didn't show a lot. He
had a nunber of mnor injuries, mainly scratches
and bruises. He had a slightly darkened puncture
mark in the centre -- centre of the chest
consistent wwth a -- one of the barbs of a Taser.
| didn't find another definite Taser mark
el sewhere on the body. He also had signs of
resuscitation. He had a nunber of nedical devices
on him

Apart fromthat, there really weren't a | ot
of findings. He had sone old scarring on parts of
t he body, but that represented old injuries only.
So essentially, there really weren't a | ot of
findings externally.
Ckay. Now, you determ ned M. Dziekanski to be
177 centinetres tall?
Yes.
And woul d that be a reasonably accurate
nmeasur enent .
Yes, | believe so.
And you determ ned that he was 86 kil ograns?
Yes.
And that's taken -- a weight taken froma scale
you use?
Yes.
You determ ned he was of average build and wel |l -
nouri shed?
Yes.
Did he appear to be a healthy nman to you when you
| ooked, just fromthe external exam nation?
He appeared to be reasonably healthy.
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C Ckay. Now, you al so discovered sone petechi al
haenorrhaging; is that right?
Yes.

C | wonder if you could just, in a few words,

explain to the Comm ssi oner what petechiae are or
pet echi al haenorr hagi ng.
A Pet echi ae are pinpoint haenorrhages caused by
bursting very small capillaries, small bl ood
vessels. They're sonewhat non-specific in the
sense that they occur in a w de nunber of
situations. They're commonly associated with
asphyxi a or neck conpression, but they can be --
t hey can occur in a nunber of natural diseases
such as heart disease. It can occur during
resuscitation by CPR
So, in a sense, it's a fairly non-specific
finding, but it is sonething that | note.
And you found petechiae present in M.
Dzi ekanski's eyes?
Yes. There -- were a few petechiae only in one --
one part, basically the lower eyelid on the left
si de.
Ckay. And you noted various scratches or bruises
or abrasi ons?
Yes.
And those are noted in your report and al so
evi denced in sonme of the photographs taken?
Yes.
Okay. And what did they appear to be consi stent
with?
They were consistent with an altercation or a
struggl e.
Ckay. Now, you tal ked to us about finding one
i njury which appeared consistent with the Taser
pr obe.
Yes.
Okay. Wiere was that | ocated on the body?
Basically the centre of the chest, just at the
| oner end of the sternum
So slightly above the xiphoid process?
Yes.
And approxi mately centre?
Yes.
kay. D d you find any other marking on the body
that may be consistent with a Taser probe?
There was another mark on the | ower right abdonen,
al nost -- alnost laterally on the abdonen. Again,

> O

O > O O O

> OO0T>OH O
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it was |ike a puncture-type scratch, so it could
be the result of a Taser mark, although it did

| ook different than the one in the centre of the
chest .

Ckay. I'mgoing to see if you can give us sone
i nformati on about the | ocation of that so we can
get a clear understandi ng of exactly where that
was. Was it above or below the beltline?

It was just sort of at the beltline. |It's where
the crest of the hipbone -- if you feel on the
side the crest of the hipbone, it was above that.
Approxi mately how far above the crest of the

hi pbone?

Probably one or two centinetres above the hipbone.
kay. And in ternms of -- if we're |l ooking at the
body front -- well, first of all, was it on the

right or left side, M. Dziekanski's right or
left?

It was on his right side.

Ckay. And approxi mately how far around the body
towards the side was it?

It was alnost on the side itself, so it was quite
|ateral fromthe mdline

Ckay. So al nost right where the front of the body
turns to the side of the body on that corner?

Yes.

Al right. And did you have -- did you take a
phot ograph or have a phot ograph taken of that
particular injury?

| thought | did, but my photos don't show it.
Ckay. Now, we've heard sone evidence, Dr. Lee,
and in fact seen sone photographs not taken during
your autopsy, but taken earlier, show ng snal
circular red burns which appear to be sone sort of
a pattern burn on the back scapula or shoul der of
M. Dziekanski. 1Is that sonething that you nade a
note of during your autopsy?

No, that's not something that | saw.

Okay. Do you recall having any discussion with
either of the officers present about any marKkings
on the scapul a or shoul der?

No, | don't.

Fair enough. So aside fromthe petechiae, the
abrasions and the puncture marks, is there
anything el se of note that you noticed during your
ext ernal exam nation?

No, there weren't.
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Okay. After the external exam nation, you
proceeded to the internal exam nation

Yes.

And that consisted of actually opening the body
up, examning the organs visually, and in sone
cases, weighing themor taking sections fromthen?
Yes.

kay. And am | right that the interna

exam nation, one of the things you re | ooking for
i s pathol ogy?

Yes.

Unrel at ed perhaps to the incident which

i mredi ately preceded deat h?

Yes.

Ckay. Each of the organs of significance were
exam ned in M. Dziekanski's case?

Yes.

And those findings are noted in your report under
t he headi ng "I nternal Exam nation"?

Yes.

And if | look through your report, and | think --
correct nme if I'"'mwong, but you had significant
findings with respect to several organs; is that
correct?

There were findings --

Fi ndi ngs whi ch m ght be significant, which you
noted at | east.

Yes, there were findings in several organs, but
overall, there weren't a lot to find. Mst of the
organs were relatively normal. There were no --
no internal injuries. Again, the findings were
not a |lot.

kay. Let's start with internal injuries. Did
you find any internal injuries consistent with
significant traum?

The only internal injuries that he had were rib
fractures on both sides and a fracture of the
breast bone. Al those are consistent wth CPR
Wi th chest conpressions.

You frequently see those in CPR, | take it.

Yes, it's quite common.

Wen CPR is perfornmed. GCkay. Aside fromthat,
not hi ng consistent wth trauma?

That's correct.

Al'l right. Speaking generally, what did your

i nternal exam nation reveal about -- before we get
to the specific, perhaps Iess significant overal
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heal th, what did they reveal generally about M.
Dzi ekanski's state of health?

Overall, he was in reasonable health

Did you find any significant pathol ogy present?
There were certain findings that were consi stent
wi th al cohol use, primarily in the brain, the
heart and the liver.

Ckay. We'll cone to the brain, the heart and the
l[iver in just a nonent. Aside fromwhat you're
going to tell us about those, did you find any

ot her pathol ogy or evidence of poor health or

di sease?

No.

Al right. So the significant organs we need to
speak about are the heart, the liver and the
brain; is that right?

Yes.

Al right. Let's start with the liver. Tell the
Comm ssi oner about your findings relating to M.
Dzi ekanski's |iver.

He had what's known as fatty liver. Fat contained
the various liver cells and the |iver contained a
| arge anount of fat. A nunber of conditions can
cause it. Alcohol -- recent alcohol ingestion is
one of the nost common causes of it, especially
for a very fatty liver that he had. So that's one
i ndi cation of recent alcohol use. But, by itself,
the fatty change wouldn't significantly affect his
health. It's sinply a finding.

| f a healthy person went out on a weekend and
drank reasonably significant quantities of alcohol
for a day or two, but otherw se didn't consune

al cohol regularly, would they have a fatty liver
after that?

Yes, for a few days afterwards, and it wll
eventual | y di sappear as |ong as he doesn't drink
nor e al cohol .

kay. So does the fatty liver you sawin M.

Dzi ekanski tell you anything about use over a
period of tinme, or sinply give sone hint as to the
possibility of recent use?

No, it only suggested that he had consunmed al cohol
recently.

kay. Is there any other explanation for the
l[iver in the state it was?

Fatty liver can be caused by certain other

medi cation. (Qbese individuals can al so have a bit
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of a fatty liver. Certain other conditions, one
of them bei ng pregnancy -- obviously he's not
pregnant -- but one of them could be pregnancy.
So again, certainly other conditions can cause a
fatty liver.
Which is the nbost common in your experience if
you're able to say?
In nmy experience, it's usually al cohol
consunpti on.
kay. Is that -- does that fairly summary your
findings wth respect to the liver then?
Yes.
Ckay. Let's nove on to the brain. Tell the
Comm ssi oner about the findings you nade with
respect to M. Dziekanski's brain, and
specifically any atrophy you noticed.
Yes. Overall, the brain itself appeared to be
somewhat atrophied or shrunken. The main part of
the brain, what's known as the cerebrum it's made
-- it's conposed of a nunber of folds on the
surface of the brain, and those appear to be
somewhat smaller. As a result, the space between
the folds ook a bit widened. Again, it's very
m ni mal and probably not of any significance to
hi m

The ot her area of atrophy | noted was part of
the cerebellumwhich is part of the brain that
sort of sits underneath the |arge cerebral | obes.
A portion of the mdline of the cerebell um was
atrophied, and it was noderately -- noderately
atrophied. That, again, is fairly specific to
chronic al cohol use, but the rest of the brain
appeared nornal .
Ckay. Now, | neglected to ask you with the liver,
the findings that you made, were they nade by way
of a visual exam nation?
Yes. Both grossly by the naked eye as well as
m croscopi cal |l y.
kay. And wth respect to the brain, the findings
you're telling us about now, were they nade
visually by visually exam ning the organ?
Yes, both grossly and m croscopically.
Now, the atrophy you've told us about, is it in
the cerebellumthat's nost significant?
Yes.
Ckay. That atrophy you' ve told us is consistent
wi th chronic al cohol use?
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Yes.

kay. Is it consistent with anything el se?

There are probably sone other rare brain di seases
that can cause atrophy. | don't know of any that

are specific to that one portion of the
cerebellum Usually cerebellar diseases affect
nmore than just one part of the cerebel |l um
Does it tell us anything about the recency of the
al cohol use?
No. All it tells ne is that there nost |ikely was
repeat ed epi sodes of drinking.
Ckay. Does it tell you whether those were recent
or many years in the past?
No, it doesn't.
| s there anything el se about your exam nation of
the brain which you found significant to your
opinion relating to M. Dzi ekanski ?
No. The rest of the brain was overall relatively
nor mal
And that brings us to the heart. You perforned an
exam nation of M. Dziekanski's heart.
Yes.
Did you notice any abnormal ogy (sic) --
abnormality or pathology relating to M.
Dzi ekanski's heart?
Well, grossly, the heart appeared dilated. Again,
a dilated heart is not specific to any one cause.
There could be a nunber of causes that can lead to
a dilated heart.

The other finding was sort of a soft finding
in that there was an absence of atherosclerosis in
the coronary arteries. Again, being that he's

mal e, he's 40, given those findings, | would have
expected himto have at |east sone
atherosclerosis. It's been ny experience that

many chroni c al coholics have very clean coronary
arteries. Again, it's a soft finding. There may
be a nunber of reasons why a person has no

at herosclerosis. But, in conbination with the
other findings, it certainly suggested that he was
a chronic al coholic.

kay. Let's start first of all with the finding.
We see reference in your report to cardi onyopat hy.
| s that what you're speaki ng about here?

Yes.

Ckay. And your conclusion in that regard, did it
cone froma visual exam nation of the heart?
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Yes.

kay. Is that a finding which can be confirmed by
way of m croscopic anal ysis?

| was hoping that it would be confirmed by

m croscopi ¢ anal ysis, but the mcroscopic findings
were m ni mal .

kay. Is it often confirmed by m croscopic

anal ysi s?

CGeneral ly, yes.

Cenerally, yes, okay. And in this case, did your

m croscopi ¢ anal ysis confirmyour finding of

car di onyopat hy?

Not really, no.

Al right. To the extent your visual exam nation

told you anything, tell the Comm ssioner about

t hat .

Again, the heart -- the ventricles, the chanbers,
| oner chanbers of the heart were dil ated.
Normal Iy the chanbers are fairly -- fairly snal
in aresting heart. |In this case, they were

mar kedly enl arged and the wall of the heart was
sonewhat thinned. Again, there are a nunber of
causes, potential causes of this, atherosclerosis
probably the nost common. But a significant
nunmber of chronic al coholics do develop a dilated
heart.

A nunber of other nedications can al so cause
a dilated heart. So again, a nunber of potential
causes can lead to a dilated heart. 1In this case,
especially with the absence of significant
m croscopic findings, it's probably not a severely
sick heart. | think overall his heart was in
reasonably good health. Again, it's just nore of
a finding nore than a significant potential cause
of death by itself.

Ckay. |1'mlooking at page 4 of your report under
the heading "Heart", and you note some -- about
hal fway down just to the right of the --

Yes.

-- word "Heart". You note sone neasurenents

there, .4 centinetres and then the left was 1.3
centinetres in thickness.

Yes.

Were those neasurenents significant to your
suggestion of the possible presence of a

car di onyopat hy?

No, those were within the normal range.
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Ckay. Are they often without -- outside the
normal range if there's a cardi onyopat hy?

It can. A dilated heart can have either a very --
a thinner than normal wall or a thicker than
normal wal | .

And was his thinner or thicker?

It was probably, given the size of the dilations,
probably thinner than it should have been. But
again, that --

What' s normal range?

Up to 1.5 centinetres for the left ventricle.
Again, in a normal heart, once the heart becones
dil ated, generally the thickness of the wall
increases as well. But again, the nunbers really
aren't very useful in terns of determ ning
significance of the pathol ogy.

You refer to your findings with respect to the

heart as -- | think you called them soft findings.
The --
s that -- is that sone indication as your degree

of certainty or what does that nean?

| refer to the coronary arteries as soft finding
sinply because there -- again, there could be a
nunber of reasons why he doesn't have significant
or any atherosclerosis in the coronary arteries.
But again, it's sonething that | see in
conjunction with chronic al cohol use. Conbined
with the other features, it certainly suggested
that M. Dziekanski had consunmed al cohol in the
past to a significant degree.

kay. Does it tell -- tell you anything, your
findings wth respect to the heart, about the
timng? Assumng it does cone from al cohol use,
does it tell you anything about the tim ng of that
al cohol use?

No, it doesn't.

Does it tell you anything about the pattern of

dri nki ng?

No, it doesn't.

Ckay. Wuld the findings that you' ve nmade with
respect to al cohol use perhaps be found in
sonebody who drank not insignificant quantities of
al cohol once a week or tw ce a week?

Yes, it's possible.

Wuld it be found from sonebody who perhaps went
out and drank fairly significantly once or twice a
nont h?
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| guess it's possible.

Are the findings consistent with sonebody who
drank heavily every single day?

Again, it's --

Wul d you - -

It's possible.

Okay. If M. Dziekanski had been drinking for a
nunber of years heavily every single day, would
you expect to see findings |like this or nore
pronounced fi ndi ngs?

It's difficult to say because of the individual
variability. Each person can handle a certain
anount of al cohol before it starts to damage their
system and not every al coholic has every single
finding associated with chronic alcoholism Sone
peopl e can drink heavily and not devel op cirrhosis
of the liver. Qhers can drink heavily and not
devel op pancreatitis and so on. So it's quite
vari able, the findings, in individual persons who
drink heavily.

Were you provided any information about M.

Dzi ekanski's drinking patterns fromany police
source or coroner source or any other source?

No, | haven't.

Now, I'mjust flipping onto page 5 of your report.
We see that there is a toxicology analysis. That
was done by Dr. Martz?

Yes.

You took the sanples during your autopsy?

Yes.

Provided themto -- through your hospital to Dr.
Martz who did the toxicol ogy anal ysis?

Yes.

And you were ultimately provided with the results
of that?

Yes.

And you incorporated those results into your
opi ni on?

Yes.

kay. And finally we see the heading "M croscopic
Description”. You conducted m croscopi c anal yses
of five organs?

Yes.

kay. And were there any significant findings

fromthe mcroscopic analysis that you perfornmed?
Again, in the liver it confirnmed the fatty liver.
There was a small anmount of inflammation as well,
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but that's probably not significant. Again, the
brain, mcroscopic sections of the cerebell um
showed the findings of the atrophy.

kay. So let's see if we can just go through then
and summari ze what factors you drew on as
significant in formng your opinion. | take it
the first is that -- well, let nme ask you this:
From what you found during your analysis, was
there anything that, w thout a consideration of
external circunstances, |led you to nake any
concl usi ons about the cause of death?

Wl |, based on the autopsy itself and the
toxicology itself, there were essentially no
significant findings and nothing to explain the
death in itself. 1In other words, there were no
anatom c or toxicological cause of death in this
case.

The findings that were there, in ternms of the
injuries, were mnor. |In ternms of the other
findings, the organs, again, they pointed to
al cohol use but, by thensel ves, would not have
killed him So, in a sense, the autopsy was
basically a negative autopsy.

Let me ask you specifically about the heart and
this cardionyopathy. WAs that sonething that was
likely to cause M. Dziekanski to die absent any
ot her external factors?

It may have increased his |ikelihood of having a
sudden death, but it's not -- it's not sonething
that I would have considered immnent. Basically
he was reasonably healthy.

In the context of what you have -- what you found
during the autopsy, does that |ead you to any
conclusion as to what the nmechani sm of death was?
In cases like this, the nechanismof death is

al nost certainly a biochem cal or physiol ogical
mechani sm nost likely a result of what's known as
a hyperadrenergic state. Basically the person is
agitated --

Well, I"'msorry, | don't nmean to cut you off. |I'm
certainly going to cone to that, but speaking of
what you found in the autopsy, what happened when
M. Dziekanski died? Is it -- can you tell,
because of the absence of everything el se, that
it's a cardiac event? That, you know, he died
fromanything related to that? |Is there sonething
-- are there conclusions that you draw as a
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pat hol ogi st, in the context of no other obvious
cause?

Yes. Most likely it is a cardiac event. He

i kely devel oped a lethal arrhythm a and died as a
result of it.

Okay. Now, |'ve asked you that question speaking
only, of course, about what you determ ned from
your external and internal autopsy conponents,
right?

Yes.

You of course consulted other material ?

Yes.

You consulted the Form B you told us?

Yes.

And the Polish nedical records and the video.

Yes.

Okay. And also ultimately the report of Dr.
Martz.

Yes.

Okay. And putting those together with your
findings fromthe autopsy, you ultimately drew
certain concl usions.

Yes.

kay. And those are set out in the portion of
your report called comentary.

Yes.

And they're also reflected, to sone degree, on the
first page of your report under the headi ngs:
"Principal Cause of Death" and "Contributory
Factors".

Yes.

Okay. Let's start on page 1 with "Contributory
Factors". The first, and in fact the only one you
list is chronic al coholism

Yes.

And that's a conclusion you drew, you've told us,
fromthe liver, fromthe heart and fromthe brain
Yes.

So that -- those two words right there, those
enconpass your findings wth respect to the

or gans.

Yes.

Okay. | take it this isn't a conplete list of the

factors which you found to have contributed to the
death potentially.

Yes, that's correct.

And then under part 1 on the very first page, you
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[ist "Principal Cause of Death, Sudden Death
During Restraint."

Yes.

Now, you told us that death was likely a cardiac
event froma lethal arrhythma. |Is that -- is
there a reason that's not listed here?

Well, again, the part 1 list -- |'m suppose to
list a cause of death.

Yes.

What you described as a lethal arrhythma, that's
t he nechani sm of death and that's not a cause of
death. There is a distinction between those two
terns.

Ckay.

Cause of death is the illness or injury that |eads
to death, and the nmechanismof death is the
physi ol ogi cal of process by which the cause of
death exerts its effect.

So, for exanple, a cause of death would be,
say, for exanple, gunshot wound to the chest. The
mechani sm of death in nost cases woul d be
exsangui nation or bl ood | oss.

Ckay.

So there is a slight distinction. 1In cases |like
this, it's very difficult to actually come up with
an accurate and appropriate cause of death sinply
because no one's really quite sure exactly what to
call these types of deaths. Sonme people use the
term"excited delirium syndrone". Qhers use a
nore descriptive cause of death

In my case, it's kind of a descriptive cause
of death in the sense that these deaths occur
during, or shortly after, a violent struggle and
restraint process. But that -- there's no
anatom c or toxicological -- in nost cases,
anatom c cause of death to explain why the person
di ed.

Ckay. So when you're tal king about the cause of
death, that's your explanation for why you use the
wor ds "sudden death during restraint”.

Yes.

Okay. Now, we tal ked about the contributory
factors, chronic alcoholism You told us that
wasn't a conplete list. What el se should be on
that list?

Vell, the main list is the restraint. That's why
| list that as Part 1. Clearly this person was
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agitated to begin wth, and then you add to that
the fact that he was restrained. That, plus the
fact that he wasn't conpletely healthy to begin
with probably all contributed to the eventual
formation of the |lethal arrhythm a and deat h.
Ckay.

C
THE COWM SSI ONER: Doct or, does the al cohol conme into

A

that? I'mfailing to see how the al cohol cones
into that.

The al cohol itself didn't play a role sinply
because he wasn't -- he didn't have any al cohol at
the tinme. But the changes of the organs in
chronic al coholismcould have nmade hi mnore
susceptible to the devel opnment of a letha
arrhyt hm a.

MR McGOMNAN

Are you able to quantify that at all?

No, | can't.

Wul d you state -- categorize his organ changes as
m | d, noderate, advanced? Wat would you say?

| would say mld to noderate.

Now, sir, we've -- we've all watched the video and
you have now. |'msure you' ve seen it severa
tinmes.

Yes.

Is that fair? So you can understand that the
gquestion a nunber of people are wondering about is
where does the Taser fit in, in terns of your
assessnment of the cause of death or contributory
factors. You haven't listed it as one of your
contributory factors either in your report or here
today. So perhaps you could address an answer to
that to the Conm ssi oner.

| consider a Taser as sinply another form of
restraint. Therefore it falls under the restraint
in Part 1, "Sudden Death During Restraint". There
were at least two fornms of restraint that | saw
Nunmber 1 was a Taser, nunber 2 was the -- | guess
the tackling of the individual by the RCW
officers. Both of those forns of restraint
contributed eventually to his death

kay. So | take it, given that your finding is
"Sudden Death During Restraint," and there are the
two fornms of restraint you' ve spoken about,

correct ne if I'"'mwong, but would it be inportant
for you to know the details of the restraint in
comng to your concl usions?
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The details would be nice. However, given the
fact that |1've already said that death was
contributed by the restraint, the details probably
woul dn't have changed the final diagnosis or the
final opinion of death in the sense that | stil
woul d have called it "Sudden Death During
Restraint,"” or, "Sudden Death After Restraint."
Ckay. Do you categorize the restraint as
causative or contributory? What do you call it?

| would say it's contributory in the sense that
there's no single cause of death in this case. |
think there were a nunber of factors that al
contributed to finally causing the death.

Now, at -- one of the things that you tal ked about
in giving your evidence just a few noments ago,
you nmentioned "excited deliriunt. Based on the
[imted informati on you have, did you forma view
in your report as to M. Dziekanski's state of
delirium whether he was in a state of deliriunf

| didn't think he was actually delirious. From
the video, it was clear that he was agitated, but
| don't think he was actually in a state of
delirium Therefore | didn't feel it was
appropriate to use that term in this case.

Ckay. Does the absence of drugs in his system
play into that at all?

In many cases of excited delirium especially the
ones that occur outside of the hospital, nobst of
the cases are caused by drugs, specifically
stinul ant drugs such as cocai ne or

met hanphet am ne

Okay. D d you uncover any potential physiological
cause of deliriunf

No, | did not.

Enoti onal di sturbance?

No, | did not.

Al right. You' ve told us, sir, about the two
forms of restraint. There's the physical

interaction with the police. |Is that one of thenf
Yes.

And the other is the Taser?

Yes.

Ckay. Wth respect to each of those, are you able
to say in your opinion whether they were
contributing factors in the death of M.

Dzi ekanski ?

Again, | can't really differentiate what
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proportion of each played a role. Therefore all
can say is that they both probably contributed to
hi s deat h.

MR MGWAN. |If | mght just have a nonent, M.

C
A
C

A
C

Comm ssi oner.

Sir, there haven't been any addenduns or additions
to the report since the tine you drafted the one
we filed as an exhibit?

No, there wasn't.

Ckay. And were you provided any additional
information after you conpleted this report by the
coroner, the police or anybody el se?

No.

Asi de from what you've seen on the nedia, you
haven't | earned anything el se about the case?
That's correct.

MR. McGOWAN. Those are ny questions. Thank you, M.

Conmi ssi oner.

CROSS- EXAM NATI ON BY MR, KOSTECKYJ ON BEHALF OF ZOFI A
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Cl SONBKI :

Dr. Lee, ny nane is Walter Kosteckyj. |'m counse
for Zofia G sowski. You recollect that we met
once before, sir?

Yes.

And that was in early Cctober shortly after you
did the autopsy?

Yes.

And | canme and viewed the body with you?

Yes.

And at that time, you'll recollect that we spoke
briefly about where the Taser strikes may have
been on M. Dzi ekanski's body.

Yes.

And you pointed out to nme that you thought that
Taser shot on the side m ght have been one of the
-- one of the |locations where the Taser hit M.
Dzi ekanski - -

Yes.

-- as well as in his chest area?

Yes.

Now, we've heard evidence that there were five
depl oynents of the Taser. And that the total --
in a period of 43 seconds -- and where |I'm

| ooking, sir, I'"ll just ask you to take this,

S
Exhi bit nunmber 97 which was a docunent whi ch was
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prepared by Constable Beltzer. Constable Beltzer
canme and gave evidence and his report says that
there were five deploynents in 43 seconds for a
duration of 31 seconds.

Ckay.

You weren't aware of that fact when you did your

aut opsy?

No, | wasn't.

Isn't that a significant fact, sir?

It is. It's sonething that woul d have been nice

to know, but | don't think it would have changed

ultimately -- | don't think it would have changed

my final cause of death

No. But in terns of the inportance of the Taser
in the context of death, that woul d have been
significant, that evidence.

Yes. To sone degree, yes.

You're famliar with the Taser? You've done sone
study or readi ng about the Taser and what it does?

Yes, I'mfaniliar with the basics of the -- of how
a Taser works.

Ckay. The Taser produces -- nmay cause strong
muscl e contractions, correct?

Yes.

The heart is a nuscle.

Yes.

Soif it -- if the Taser can cause strong nuscle

contractions, it can cause the heart to suffer
contractions.

From what | understand, the current still first
has to reach the heart in order to cause the heart
to have an abnormal rhythm or abnorm

contraction. Fromthe readings that |'ve done,
the Taser only causes nuscle contraction in the --
in a sense, the superficial nuscles. |'mnot
famliar enough with the literature to say whet her
or not there's any research to show that the
tasering does in fact affect the heart. Al the
research that |'ve read says it doesn't.

Ckay. Exposure to a Taser discharge could inpair
breat hi ng, correct?

Yes, while the Taser is being discharged.

And respiration?

Yes.

And did you know that there is a general warning
agai nst repeated, prolonged and conti nuous
exposure to the Taser?
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|'ve heard that on the news, yes.

VWll, have you -- were you aware that even TASER
| nternati onal warns agai nst that?

Not until 1've heard it on the news.

Okay. Well, based on the 31 seconds of exposure

over a 43-second period, isn't that significant?
Yes, in the sense that it could have contri buted
to the death. But again, that's still part of the
restraint process in the sense that | can't say
that it was only the Taser that caused his death
No, but in ternms of the conponent of the Taser --
you tal ked about lethal arrhythma as a likely
cause of death

Yes.
Well, know ng what you know now about the 31-
second -- potential 31-second exposure during this

46- second period of tine, that's very significant,
is it not?
It's hard to answer that sinply because, nunber
one, a nunber of deaths have occurred in simlar
situations in which the Taser is not involved.
Therefore, in those situations, the other fornms of
restraint clearly were also significant. Because
of that, it's very difficult to say had he not
been tasered whether or not he would have |ived or
died. It's quite possible that even if he had not
been tasered and they sinply used other forns of
restraint, it's quite possible that he still would
have di ed. Because of that, it's very difficult
for me to say, with any degree of certainty, that
the Taser was the part that pushed himover the
edge and led to his death.

Clearly it's -- again, it probably
contributed to his death the sanme way that the

tackling of -- by the police officers played a
role in his death.
well --

But | can't say, you know, that one was nore

i nportant than the other.

s there a flight or fight reflex, response in
human bei ngs?

Yes.
And what is that?
It is the -- what's known as the adrenergic or the

adrenaline that flows through the body whenever
the body is in a stressful or dangerous situation.
Cbvi ously pain can increase the adrenergic
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response. A nunber of situations can increase it.

That is -- that is believed to be the nechani sm of
death in these types of restraint deaths.

Vll, in this particular case, M. Dzi ekanski
woul d have felt the Taser shot.

Yes.

He -- that would have led his heart to beating
faster.

Yes.

It would have caused himto be in a fright

posi tion.

Yes.

It woul d have increased his adrenaline flow.
Yes.
It woul d have nmade him nore susceptible to having
heart i ssues.
Yes.
You can understand, sir, that soneone actually
bei ng shot with a weapon woul d i ncrease that fight
or flight response in a human bei ng.
Yes.
And that's a significant factor that's got to be
taken into account in how M. Dziekanski was
acting physiologically in response to a Taser
exposure.
Yes.
Now, would it have been significant to you to know
t hat peopl e, presumably credible people who knew
M. Dziekanski, didn't find himto be an al cohol
abuser, at least in the last years of his life.
Wbul d that have been an inportant factor for you
to consider?
Not really, because |I'msure there are a | ot of
peopl e that are closet al coholics or people who
drink heavily but aren't necessarily considered
al coholics. There are a nunber of definitions of
al coholism There's the social and clinical
definitions.

The only thing that | can say is that he had
a nunber of organ changes that are consistent with
heavy al cohol use, and that suggests that he did
in fact drink al cohol heavily. How he drank it,
what tinme period, | obviously can't say, and it
doesn't really affect ny diagnosis.
Al right. Now, do you agree that a Taser
exposure -- when soneone is exposed to a Taser
that that's a heavily stressful period?
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A Yes. |I'msure being tasered is not a pl easant
experience. On the other hand, | don't think any
restraint process is a pleasant experience. So in
terms of is it any better or worse than being
pepper-sprayed or being hit by a baton, | can't
say. But obviously any of those is a very
stressful situation

Leading to exertion and exhaustion?

Yes.

Now, tell me what you do know about prol onged or

numer ous exposures to the Taser. Wat advice have

you received in that regard?

A | haven't received any advice. Fromwhat | know
about the actions of the Taser, clearly it would
cause a lot of pain. Prolonged contraction of the
muscl e can cause nuscl e damage and cause rel ease
of nyogl obin, what's known as rhabdonyol ysis. But
fromwhat | understand, the cunul ative effects of
the Taser itself isn't additive in terns of what
it -- what kind of effects it has on the heart.

OO0

C Ckay. Have you --

A Sorry, what direct effects on the heart.

C Have you been famliar with the work of Pierre
Savar d?

A No, |'m not.

MR, KOSTECKYJ: Al right. Now, this m ght be a good
tinme to break. | want to get into sone video.

"1l have to get M. Lunn here.

THE COW SSIONER:  Yes, all right. Let nme just say
that |'"'mvery interested in separating two
concepts that are afoot as a result of these
exam nations. One is the issue of restraint and
its conmponents and its various effects which
think is quite separate fromthe issue of whether
or not any electrical discharge fromthe Taser
interfered wwth the function of the heart.

As | understand it, those are two totally
di fferent concepts. | can be corrected, but
that's where |'mat, at the nonent.

Al right. W'IlIl adjourn.

(W TNESS STOOD DOWW)

( PROCEEDI NGS ADJOURNED FOR MORNI NG RECESS)
( PROCEEDI NGS RECONVENED)

THE REA STRAR: The hearing is now resuned.
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DR. CHARLES LEE, a w tness,
recal |l ed.

CROSS- EXAM NATI ON BY MR KOSTECKYJ, continui ng:

C Doctor, I'mjust going to ask you to have a | ook
at Exhibit 87, | think it is -- M. Gles?

THE REG STRAR  That is the seal ed docunents.

MR KOSTECKYJ:

C | " m | ooking at photograph 7104. |It's towards the

back, Doctor. | think it's 7104. You'll see the

nunbers on the very bottom

Ckay.

Do you have that, sir?

Yes.

That is a photograph that Constable or Corporal

Hoi vi k brought to us, and they were photographs

that were taken of M. Dziekanski. Do you see

those marks that are on M. Dzi ekanski's back?

Yes.

Do you recol |l ect seeing those narks?

No, | do not.

And is it possible that marks |ike that, presum ng

that these were -- | assune that these were taken

during the -- at the autopsy, because |I'm | ooking
at the next docunment, 7105. Do you see that?

Yes.

Can you tell whether these were taken at the

aut opsy or not?

No, these probably were taken at the scene. For

exanpl e, there's carpeting underneath him

Ckay.

And there's no carpeting at the norgue, so..

Woul d these kind of marks, which have been

described to us -- I'm|looking at 7104.

Yes.

These marks, which have been described to us by

ot her witnesses as being consistent with the Taser

being used in the stun node. Could these types of

mar ks di sappear after a period of time on a -- on

a body?

A It's difficult to say. They may -- they may
beconme hard to see because the increased lividit
that forns once a person dies, that can partial
obscure it. | don't knowif that will actually
di sappear, though.

C Ckay. But you didn't notice those marks when you

OO0 >

OO0 >
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vi ewed the body?

No, | did not.

Now, is there any way of telling -- you indicated
that there were sone injuries to the ribcage.

Yes.

And other injuries that dealt with resuscitation
efforts.

Yes.

s there a way of telling whether those
resuscitation efforts occurred after M.

Dzi ekanski was al ready dead?

VWll, by definition, resuscitation efforts are
done once a person's clinically dead. There's no
reason to do chest conpressions, for exanple, if
the person still has a pulse. So they would al
be done in a person who is not breathing and who
is pulseless, and technically they are al ready
dead at that tine.

kay. 1'mgoing to ask you to view the video, and
in particular first of all the initial tasering of
M. Dziekanski. W're going to start at about

3. 49.

Ckay.

And I'll just warn you that ny recollection is
that the tasering occurs at 3:50, which is a
second | ater

Ckay.

(VI DEO BEI NG PLAYED)
(VI DEO STOPPED)

MR, KOSTECKYJ: Let's stop there for a second.

>O> OHTOT>OHTOD> O

2

You can see that M. Dziekanski is suffering the
effects of the Taser?

Yes.

He appears to be in pain to you?

Yes.

Hi s body is spasm ng?

Yes.

He's hol ding his chest or his heart?

Yes.

Now, just from evidence that we' ve heard before,
there's a second tasering that occurs about now.
Yes.

On the video. 1'll just ask you to consider that.
Ckay.

KOSTECKYJ: Just play it forward. Stop there.
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C Now, the effects that M. Dziekanski is feeling
there, those are solely fromthe Taser, as far you

can tell?

A Yes.

C You woul dn't consider that he's being conbative
there, would you?

A No.

MR HARRIS: |1'mgoing to rise.

MR, KOSTECKYJ: Ckay.

MR. HARRIS: That's an inproper question for this
W t ness.

THE COW SSIONER: | think I'm against you on that.

Why woul d you say that?

MR HARRIS: Well, nunber one, this wtness isn't
qualified to give an opinion in that regard.
That's soliciting an opinion. Secondly, |I don't
see howit relates to this witness's expertise and
for what he's given his opinion here today. How
is it relevant whether or not this wtness says if
M. Dziekanski is or is not conbative?

THE COW SSIONER:  Well, | take it the background of
this is to try to separate the two nethods of
force under the definition of "Restraint”. And I
think if that's where it's going, | think it's
rel evant.

MR. KOSTECKYJ: Yes.

C Well, at that point, up until then fromthe tine

he was tasered till then, you don't see M.
Dzi ekanski being conbative to the officers?

A No.

C He's under the full effects of the Taser, his
actions?

A Again, I'mnot an expert on the Taser. One thing
that did strike me as being a bit odd is that al
the Taser videos that |'ve seen of people who are
tasered, they drop rather than withe around.

C Ckay.

A O her than that, yes, it looks like he is under
the -- the effect of a Taser.

C Well you saw hi m shot.

A Yes.

C You saw himfall to the ground.

A Yes.

C No one took himdown to the ground, he came down
as a result of the Taser?

A Yes, but he didn't coll apse.

C Ri ght .
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That's the only difference that |I've noti ced.
And now you' ve seen himlaying on the ground.
Yes.

Hol ding his chest.

Yes.

Going into nore or less a foetal position,
correct?

Yes.

And circling around as if he's trying to protect
hi msel f or feeling pain.

Yes.

Those are all effects fromthe Taser, as far as
you can tell?

Yes.

Vell, that's a significant event on the physiol ogy
of M. Dziekanski, is it not?

Yes.

And his heart would be racing right now?

Yes.

He woul d be having difficulty breathing?

Vell, he's scream ng, so that would nean that he
woul d still be breathing.

But he's breathing very heavily? He would be
breat hi ng heavily now, would he not?

Most |ikely.

So his respiratory system woul d be nmuch advanced,
it would be faster, quite -- quite fast?

Yes.

Wul d he likely be experiencing that fight or
flight feeling now, having felt the -- the shot?
Yes.

And that woul d enhance the panic that's going on
in his mnd and body?

Yes.

He woul d be experiencing the thing where he is
trying to protect hinself and fight for his life?
Yes.

MR, KOSTECKYJ: Proceed on with the tape.

When we get to that stage -- where is it
where he puts his --

MR. LUNN:  (Indiscernible - way from m crophone).
MR, KOSTECKYJ: Ckay. |I'll get you to stop when you

get there.
(VI DEO BEI NG PLAYED
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KOSTECKYJ: Stop there.

Now, Doctor, do you see this police officer who
has his knee on M. Dziekanski's -- in the
vicinity of M. Dziekanski's neck?

Yes.

Do you see that knee?

Yes.

| want you to keep watching that knee to the
extent that you can, the weight that's being

pl aced upon M. Dzi ekanski's neck area.

Ckay.
KOSTECKYJ: Continue. Stop it there

Now, | knowit's difficult to see, but from what
you can tell, during this period of time the knee
appears to still remain in the sane place. | know
t hat your view was sonewhat bl ocked.

| really can't say.

Ckay. Let's --

| nmean, in that picture it actually |ooks |ike
it's alnpbst -- it's on the ground.
KOSTECKYJ: (Okay. Let's go on

Do you see -- stop it there. Do you see that the
officer's got one knee on M. Dziekanski's neck

and the other leg is -- does it appear that the
right leg is towards his neck?
| really can't say. It looks |like the legs are

sort of straddling both sides of the -- of the
head and neck area.

Ckay.

One is obviously on his back and upper arm
KOSTECKYJ: Just go a little further, please, M.
Lunn.

Do you see his knee now?
KOSTECKYJ: Stop it there.

Can you see the policenman's knee?

Yes.

It's on his neck. His right knee appears to be on
his neck, does it not, sir?

It's hard to say in that photo. It could be, but
| -- 1 really can't say for sure where it is.
KOSTECKYJ: Okay. Well, let's keep playing it.
Stop there.

Do you see the heel of his shoe now, sir?
KOSTECKYJ: If | could just get the pointer. Can
you -- is it possible to brighten the picture, M.
Lunn? Is it easier if you take the sound off,

or --
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LUNN:  (Indiscernible - away from m crophone).
KOSTECKYJ: Al right.

This area in here, can you see the police
officer's heel in that area?

Yes, | think that's his heel.

And does it appear that his -- his knee is M.

Dzi ekanski 's neck?

It does look like it.
KOSTECKYJ: Keep playing the video.

Does that help you as we're going al ong?
unfortunately it just --
KOSTECKYJ: Stop it there.

Do you see there that that appears to be the heel
of the police officer?

It does look like it.

And that this is his leg -- this is his knee going
across M. Dziekanski's neck?

Yes.

You see that?

Yes.

And there has been -- that sanme position has been
mai nt ai ned for sonme period of tine.

Yes, for a few seconds.

MR, KOSTECKYJ: Let's back it up actually, so we can

see how many seconds. Stop it there.

C Do you see there's -- there's the yell ow patch on
the knee and then it's obscured by M.

Dzi ekanski's head, and there is the heel ?

> OO O O%ZDO%) O > ﬂ%%

A Yes.

C So it's clear to you now, sir, that the police
of ficer had his knee on M. Dziekanski's neck?

A Yes.

MR. KOSTECKYJ: Al right. Let's go back. Stop it
t here.

C You can see clearly now, can you not, sir, that
the knee is right on M. Dziekanski's neck?

A Yes.

C As we're backing it up?

A Yes.

MR. KOSTECKYJ: Let's go back further. Stop there.

C And you could see just before that, that both |egs
were on M. -- M. -- all of the police officer's
wei ght was on M. Dzi ekanski's shoul der and his
neck.

A Yes.

C Ri ght ?

A Yes.
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MR. KOSTECKYJ: Al right. Let's go back again.
Ckay, start there.

C You can see his knee? You can see where his knee
is there roughly. You can see his heel.

A Yes.

C You can see where his knee appears to be.

A Yes.

C On M. Dzi ekanski's neck?

A Yes.

MR. KOSTECKYJ: Al right. Let's go back alittle
further. Stop there.

C It's hard to see past this, but it appears that
just before that security guard wal ked in front,
we coul d see what position the police officer was
in, correct?

A Yes.

MR. KOSTECKYJ: Ckay. Let's take the tine and play it
forward

MR LUNN: It's 4:59.

MR. KOSTECKYJ:

C Do you see him pushing his weight onto M.

Dzi ekanski there?

A Yes.

C Both | egs?

A At | east one.

C And at tinmes he puts his other leg on M.

Dzi ekanski as wel | ?

A Yes.

C There's no doubt that his neck is being restrained
t here?

A Yeah, that's correct.

C It's still there? The police officer's |leg hasn't

moved in any way because you could see his other
leg there, it's in the sane position?

Yes.

KOSTECKYJ: And now he's noved. Wsat's the tinme?
LUNN. The tine is 5:48.

KOSTECKYJ: Sorry, and what was the first tine,

M. --

LUNN: The first tinme was 4:59, it's now 5:48.
KOSTECKYJ:

So for roughly a mnute --

Yes.

You saw M. Dzi ekanski's neck under that police
officer's knee.

Yes.

That woul d have an effect on M. Dziekanski's

O > ﬂ)ﬂ%% %%%)
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ability to breathe?

It's hard to say, because it depends on what his
-- what position his face was actually in.
Pressing on the back of the neck itself won't
affect respiration. It would only affect
respiration if the person was, for exanple, face
down in a soft -- soft surface, such as a mattress
t hat woul d occlude the -- the nose and nouth. By
itself, pressure on the back of the neck woul d not
stop the person's ability to breathe.

We don't know if it's on the -- which part of his
neck, whether his face is dow or to the side, do
we?

No.

And his face may very well be to the side through
that period of tine?

Because | don't know exactly what position his
face was in.

Ckay. Well let's do this. W do know that before
t hat happened, he was in the fight or flight --
Yes.

-- response.

Yes.

After being shot by the Taser.

Yes.

Hi s respiration was quick, his breathing was

| aboured, he was fighting for his life.

Yes.

Now -- now he's laying on the ground with
sonebody' s knee on his neck for a period of a

m nute while he's going through that.

Yes.

That woul d heighten all of the other responses
that were going on in his body. He'd continue to
be breathing hard?

Yes, that -- that action, the action of being
physically restrai ned would i ncrease the fight or
flight response.

But especially in that particular position because

he woul dn't have -- it would affect his ability to
breathe easily, it would -- he'd feel frightened?
Yes.

Hi s heart would be poundi ng nmuch harder

Yes.

Sir, after viewing those two clips, isn't the nost
significant aspect in the death of M. Dzi ekanski
related to the tasering and to that event, the
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neck, the knee on M. Dziekanski's neck?

Isn'"t that what | said?

That is the nost significant event, is it?

Well, that's -- that's why | put that in Part 1 of
nmy cause of death, that he died foll ow ng
restraint.

But the specific aspect of the restraint, do you
consider the Taser to be part of the restraint?
Yes.

You don't consider the tasering to be a separate
incident fromthe actual restraining?

No. | consider a Taser to be another form of
physi cal restraint.

Now, what's the significance of the fact that
shortly after M. Dziekanski's handcuffed here,
the reports are that he started to make a snoring
noi se.

That' s probably when he started to becone
unconsci ous and that's probably about the tine
when he stopped breathing and his heart stopped.
And conbined with that, he started to turn bl ue.
That's the evidence we have.

Yes.

That he nade these snoring sounds. Wuld that be
-- | think it's agonal breathing?

Yes.

What i s agonal breathing?

It's chest novenents, breathing novenents, at
around the tinme of death. A person who is on the
verge of dying will often continue to nmake
breat hi ng noti ons, even though their heart has

st opped.

And so with the -- it's been described to us
before as the | ast breaths of |ife.

Yes.

That's an accurate description?

Yes.

kay. So that snoring sound, if wtnesses told us
that, that would be that agonal breathing in all

i kel ihood?

Yes.

And then the colour, turning blue. That's been
reported to us by both police officers and other

i ndependent wi tnesses who wtnessed this. Wuld
that be an indication that he was in al

i kelihood either dying within seconds, or that he
was al ready dead?
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A Yes, turning blue would probably indicate that he
wasn't getting sufficient oxygen, and essentially
he was at that point in the dying process.

MR, KOSTECKYJ: Al right. Those are ny questions,

t hank you, Doctor.

M5. ROBERTS: For the record, Helen Roberts for the

Gover nment of Canada.

CROSS- EXAM NATI ON BY Ms. ROBERTS ON BEHALF OF THE
GOVERNVENT OF CANADA:

C Dr. Lee, just dealing with two matters first
rai sed by M. Kosteckyj. Wen M. Kosteckyj asked
you about the effect of the tasering and gave you
sone tinme periods to consider.

A Yes.

G | presume your answer was on the -- you were
assum ng that the Taser was having an effect on
M . Dzi ekanski for those entire time periods?

A Yes.

C You woul dn't know this, but we've have evi dence
that's probably not the case.

And with regard to the snoring sound that M.
Kost eckyj indicated was heard, would your answer
about agonal breathing be different if you knew
t hat people had nonitored M. Dziekanski after
t hat sound was heard and he was found to have a
pul se and his chest was seen to rise and fall?

A Well, the chest novenents are irrel evant because,
like I said, the chest novenents can occur at the
time of or around the tinme of death, the agonal
breat hing i nvol ves chest novenents anyways. As
far as a pulse, again assum ng that they in fact
did feel a pulse, that does indicate that the

heart was still beating and that it still had a --
what's known as a punping rhythm In other words,
the heart was still able to beat and punp bl ood.

C Al right. And how | ong does agonal breathing
typically last?

A It's hard to say. On the very few videos that
peopl e have taken of their own suicides, for
exanple, it's been shown to occur up to a few
m nutes after they're probably dead. So it can --
it can be fairly prol onged.

C Al right. | believe there's evidence in this
case that fromthe tinme -- fromthe tinme that the
police radi oed for an anbul ance until the
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anbul ance or firefighters arrived was a period of
somewhere in the range of six to nine m nutes.
Can agonal breathing last that |ong?

| can't say no, but it's unlikely.

Al right.

It probably would last a few m nutes, but | don't
think it would last as long as six to nine

m nut es.

So if there was a pul se and the chest was seen to
rise and fall, say five mnutes after that snoring
noi se, that would probably indicate it wasn't
agonal breat hi ng?

Yes, that it probably may not have been agonal

br eat hi ng.

Al right. Now, | wanted to go through ny
guestions in sonmewhat chronol ogical order. You' ve
gi ven evidence of indicators of M. Dziekanski's
prior health and you' ve said there were three

si gns which, taken together, led you to the
conclusion that M. Dzi ekanski was a chronic

al cohol user?

Yes.

Al right. And as | understood it, that was the
noderate to severe atrophy of the cerebel |l unf
Yes.

And the severe fatty liver?

Yes.

And the dilated ventricles of the heart or

car di onyopat hy?

Yes.
And | wanted to ask you a little bit about
cardi onyopathy. The -- |I'mgiven to understand

fromny internet reading that cardi onyopathy is a
serious disease in which the heart nuscl e becones
inflamed and it doesn't work as well as it shoul d.
Wul d that be a fair definition?

Cardi omyopathy refers to di seases of the heart
nmuscl e that are not associated with di seases of
the coronary arteries or of the valves, and there
are a nunber of forns of cardi omyopathy. The
dilated heart, the dilated cardi onyopathy has a
nunber of potential causes, and dependi ng on the
severity, it -- it can be associated wth sudden
death. Although in this case | don't think it was
severe enough to actually cause sudden death on
its own. It again may have increased his
susceptibility to other stressors, but by itself |
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don't think would have been fatal on its own.

Al right. |If dilated cardi omyopathy is di agnosed

inaliving person, a patient, would it be correct

that they're normally advised to stop snoking,

reduce their al cohol consunption and take ot her

steps that lead to a healthier lifestyle?

Yes, they're advised that. Wether or not they

foll ow t hrough, obviously it's up to them But

that's sonme of the things that they' re advised to

do.

Al right. So snoking and al cohol are not good

for that condition?

Yes, that's correct.

All right. And am| correct in mnmy reading that

many patients are asynptonmatic. They're not

aware, they don't have any signs of this

cardi onyopat hy, the dil ated cardi onyopat hy?

When it's severe they'd start to becone

synptomatic. A certain proportion of themwl|I

have no synptons until they die suddenly. O hers,

it my be picked up on other testing, for exanple,

if they go to the hospital for another reason.

But if it's severe, they will start to get

synpt omati c.

All right. |Is one of the synptons hi gh bl ood

pressure?

Vell, Hi gh blood pressure is one of the risk

factors. So it's difficult to say. Usually the

hi gh bl ood pressure cones first.

Al right. And if sonmebody had a severe case of

di | at ed cardi onyopathy, they are at risk for

sudden deat h?

Yes.

Al right. So that any stress added on to that

woul d increase that risk?

Yes.

Wul d that be fair to say?

Yes.

Al right. So that's his prior health issue

that's relevant to your autopsy and your findings.
| also noticed in your report that there were

m nimal contents in the stomach and di gestive

system |Is that common or unconmon and what, if

anyt hing, does that indicate to you?

Vell, it indicates that he had no significant

solid food for quite sone tine, probably a day or

So.
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Al right. And | also noticed there was -- you
found no urine in the bladder. 1s that common or
uncommon and what does that indicate?

It's -- there's really no significance to that.

He may have, you know, gone to the bathroom prior
-- prior to all this happening, for exanple, or he
may have voided after he died. That's also fairly
common. But normally in nost autopsies there is

still sonme urine. But again it's -- there's
really no significance to that finding.
Al right. |If sonebody hasn't eaten or drunk any

fluids for awhile, can that also add to the stress
on their body?

It can.
Al right. Simlarly if sonmebody hasn't slept for
a long period, or has slept poorly for -- for

days, can that also add stress to their body?

Yes.

And also if they were a regular cigarette snoker
and had given it up within the precedi ng few days,
woul d that add stress to their body?

It probably could, yes.

And again if, as you've suggested from your

aut opsy findings, M. Dziekanski was a chronic

al cohol user, if not drinking -- would not
drinking for the length of period of his travel,
say a day or twd, would that also add to stress on
hi s body?

It coul d.

Al right. Turning then to the physical injuries,
| take it you found no injuries to M.

Dzi ekanski's neck?

That's correct.

Al right. And you found no evidence of asphyxia
or breathing difficulties on autopsy?

That's correct.

You found sonme injuries that you described as
bei ng consistent wwth a struggle, and | think sonme
of those were abrasions to the wists?

Yes, he had bruising and abrasions on the wi st.
Right. Wuld that be consistent with handcuffs?
Yes, it woul d.

Have you seen that before?

Yes, it woul d.

And was the bruising superficial, or did it go
down subcut aneously into his skin?

The bruising did go down into the -- the
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subcut aneous tissue of the wists.

Al right. Does that indicate a struggle, a

physi cal struggle?

It indicates that he was putting pressure against
the -- the handcuffs, consistent with continuing
to struggle after he was handcuff ed.

And M. Kosteckyj asked you about the marks on M.
Dzi ekanski's back that apparently were no | onger
visible at the tinme of autopsy.

Yes.

Does the fact that they have -- they're no |onger
visible, two days after the death, does that

i ndi cate sonet hi ng about their severity?

No.

Al right. That's not potentially an indicator
that they were not terribly severe marks to begin
with?

The marks of the Taser by itself, they are just
marks. They don't indicate the severity of
anything. Plus the fact that because they were on
t he back and because of the lividity that forns,
that may have reduced their visibility so that |
didn't notice them But it really is irrelevant
internms of the severity of -- because the
injuries thenselves are irrelevant. It's the

el ectrical action of the Taser that's nore

i nportant than the actual piercing of the -- of
the -- or the damage of the skin caused by the --
by the barbs.

| understand. We've had sone evidence that marks
in a pattern as was seen in that photograph can be
i ndi cative of the Taser skipping, either because
the Taser is noving or the person is noving, which
woul d indicate they weren't there on the body as

|l ong as say, for instance, the probe nmay have been
on the front. That's why | was asking if it

i ndi cat ed anyt hi ng.

THE COW SSIONER: | don't know t hat anythi ng has been

8

indicated to the doctor as to probe node as
opposed to stun node and so forth. Your question
i ntersperses those things. There's quite a
difference as we all know, but | don't know

whet her the doctor knows about this.

ROBERTS: Al right.

According to your reading or perhaps your
experi ence, does the Taser probe |eave a very
smal | burn mark where it attaches to the skin?
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It can. | guess it -- there are a nunber of
factors that may cone into play in terns of what
t he probe appears to look like. Again, | don't

think there's a ot of information about what the
significance of the appearance of the probe marks
actually are, other than to indicate that the
probe made contact with the skin. | think that's
the only thing you can really say about those
marks, is that they sinply indicate that the Taser
made contact -- close enough contact with the skin
to | eave marks.

Al right. And fromyour reading or your
experience, when the Taser is held right against
the skin, does it also make a simlar small burn
mark fromtime to tinme?

| don't actually have experience with the Taser in
the touch node where they're placed in contact
with the skin so | really can't say.

Al right. Thank you. Now, | think you've
testified that you - perhaps not prior to the

aut opsy - but subsequently have seen the Pritchard
video, all of it.

Yes.

And so you' ve seen the part of the video that
precedes the arrival of the police, have you?

Yes.

And have you noticed in that video M.

Dzi ekanski's behavi our?

Yes.

Al right. And he appears to be agitated and
sweat i ng?

Yes.

So would it be fair to say that he was al ready
under some stress prior to the arrival of the
police?

Yes.

And given your earlier answers, would it be fair
to assune that may be related to not eating, not
dri nki ng, not snoking, not drinking al cohol,
things like that may be part of it?

| think they all contributed, but, you know, given
what | know now of the situation, | think anyone
under those simlar situation would be under

consi derabl e stress and agitation. So, yes, |
think the other factors all contributed, but |
think they sort of pale in conparison to the fact
that he was, you know, there alone for several
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hours. | think that alone would be the -- would
cause the bul k of the stress.

Al right. So M. Dziekanski was a man under
consi derabl e stress for a nunber of reasons,

i ncluding his prolonged stay at the airport prior
to the arrival of the police?

Yes.

And | think your evidence was that the

cardi onyopathy, in and of itself, nmay not have
been enough to cause death, but once you add
stress onto that, that could cause death?

Yes.

And the police, of course, would not have known
fromlooking at M. Dziekanski that he had any
heart i ssue.

That's correct.

And you' ve descri bed the death as sudden death
It is a sudden process?

Yes.

And does this kind of death occur in scenarios
where the police are not present?

Yes. |In sonme cases, oftentines in simlar
situations where there is a violent struggle.
Bystanders are al so invol ved sonetines in trying
to restrain the individual and the individual ends
up dying suddenly after they're restrained.
Usually it's the police that are involved sinply
because they're usually called out to deal with
t hese individuals.

But occasionally, for exanple, |I've had a
coupl e of cases where an individual was restrained
by bystanders, and they ended up dying before the
police even got there. So it can affect -- can
i nvol ve anyone outside of the police as well.

And does it sonetinmes occur in hospital settings
where patients have to be physically restrained in
order to exam ne or treat thenf

Yes, it can occasionally in hospital as well.

So notw thstanding that the medi cal professionals
know that this is dangerous, they still need to go
ahead and restrain the patients.

Yes. It's kind of a Catch-22. In order to treat
a person, they have to be under control. It's
very difficult to assess and treat an i ndividual
who is conbative, yet the process of restraint may
end up leading to their death. So it is sort of a
difficult situation to be in.
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Al right. You' ve given evidence that M.
Dzi ekanski was clearly agitated, but you
gquestioned whether or not he was delirious as |
understood it.
Yes.
Right. Wuld you defer to a psychiatrist as to
whet her he was suffering the effects of agitated
or excited deliriun? Wuld that be nore within
their field?
Vell, the problemis | don't think anyone, just by
| ooking at the video, can really say for sure.
First of all, deliriumis difficult to diagnose at
the best of tines and ultimately it's -- just by
| ooking at the video, it's just going to be one
opi nion versus another. All | can say is that
nothing in the autopsy showed a reason for himto
be delirious. There was no significant nedical
condition, no drugs or alcohol to explain why he
woul d be in delirium

Plus, when | saw the video, he really didn't
| ook delirious. One of the -- one of the
hal | marks of deliriumis an altered nental status,
and he appeared to be alert, he appeared to
recogni ze the police, he appeared to be follow ng
at | east sonme of the commands of the police.

Because of that -- because of those findings, | --
it doesn't look like he's delirious. It |ooks
like he is able to interact with others.

Qobviously there's a -- well, a | anguage
barrier, but it does look like -- that he is alert
and able to respond appropriately to others.

Al right. Is deliriumnormally sonething

di agnosed by a psychiatrist or a pathol ogist?
It's diagnosed by a clinician in the sense that
there are usually signs and synptons of delirium
We have the benefit of another opinion fromDr. D
Mai o who | believe is another forensic
psychol ogi st -- or, sorry, forensic pathol ogist.
Yes.

Are you famliar with his work at all?

Yes, | am

And as | understand it, he says that the cause of
death is cardiac arrhythma, and | take it you're
in agreenment with that. You've described it as

| ethal arrhythm a

Yes. That's not precisely a cause of death, but
-- it's nore of a description of -- nore a
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mechani sm of death. But, yes, | think that's the
termnal event that led to his death.
And he has a nunber of factors that he says it's
secondary to, and perhaps | can run through them
and you can tell ne if you agree or disagree.
Yes.
One is chronic al cohol abuse?
Yes.
Al cohol w t hdrawal ?
Possi bl y.
The stress fromthe enotional and physical results
of w thdrawal ?
Possi bly, yes.
The struggle with the police?
Yes.
And the al coholic cardi onyopat hy.
Yes.
So essentially you're nore or |l ess on the sane
page with hin®
Yes, in the sense that it was a conbination of
factors that just happened to occur all at one
time in this person that ultimately led to his
deat h.
I f M. Dziekanski had not had the cardi onyopat hy,
and if he had not gone through the stress of
travel, not sleeping, not drinking al cohol, not
snoking cigarettes, being at the airport a |ong
time, not getting into a verbal argument with one
of the eyewi tnesses, is there any reason to think
that he would have died sinply as a result of the
restraint that was used in this particular case?
It's difficult to say for certain. There have
been cases of individuals with no apparent di sease
who are restrai ned who end up dying, and who have
no drugs on board. The problemhere is that these
deaths are rare. They do occur, but they are
rare. It's difficult to really predict beforehand
whi ch individuals are likely to die and which
aren't.

Qoviously the risk factors increase the
i kelihood of a bad outcone, but even in the
absence of those, it still, | guess, would stil
be possible for himto die as a result of being
restrained. And also, the thing to keep in mnd
is usually there is a reason why a person is being
restrained in the first place. That has to be
taken into account.
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So | guess the short answer is, yes, it's
still possible, although unlikely, that even a
person without these other risk factors may still
die if they're restrained.

C All right. So the vast majority of these sudden
deat h cases, the person has an underlying nmedi ca
condition or has drugs in their systenf

A Yes. The mpjority of cases are associated with
drugs, mainly cocaine and other stinmulants. O her
-- other risk factors include psychiatric problens
and sonme of them for exanple, have underlying
natural disease as well that may have contri but ed.
But the majority of cases involved people who are
i ntoxi cated on drugs.

M5. ROBERTS: Thank you. Those are all ny questions.

MR HRA: M. Neave is going to exam ne before we
exam ne (indiscernible - not using m crophone).

MR. NEAVE: Thank you, M. Conm ssioner. [|'m m ndful
of the time. | wll be going beyond the break.
don't -- I'mnot sure if it's nore convenient for
you if we -- if | commence afresh, or start now.
l"min your hands.

THE COW SSI ONER: | think you should start now.

CROSS- EXAM NATI ON BY MR NEAVE ON BEHALF OF TASER
| NTERNATI ONAL:

C Dr. Lee, ny nane is Davie Neave. |'m counsel for
TASER | nternational. Just for the purpose of
clarification for M. Conmm ssioner, you and | have
nmet, correct?

A Yes.

C And we've gone through your final report that's in
the exhibits today, correct?

A Yes.

C And that's Exhibit 76, the docunment that |'m
referring to. Have you got that before you?

A Yes.

THE COW SSIONER: | think you're going to have to

speak up a bit.

MR. NEAVE: Thank you, M. Comm ssioner, | wll.

C Now, turning, Doctor, to your final report, and
" m | ooking at Exhibit 76, in your report of the
16th of October of 2007, you reached the
conclusion that the principal cause of death was
"Sudden Death During Restraint due to or as a
consequence of" chronic al coholism that's
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correct, isn't it?

A The chronic al coholismwas a contributory factor
that could have played a role in his death

C And that's your opinion today; is that fair?

A Yes.

C Now, |I'm going to ask you a few questions about
sudden death during restraint before | nove back
into your report. Wuld you agree with ne,
Doctor, that that phenonenon is well docunented in
the nmedical literature?

A Yes.

C And indeed it's been known to be a principal cause
of death since sonmewhere in the md-1800s; is that
correct?

A Yes.

C And there are a nunber of indicia associated with
that principal cause of death. For exanple, it
nmost frequently occurs in males, correct?

A Yes.

C It nmost frequently occurs in individuals between
the ages of 20 and 50 years?

A Yes.

C It is exenplified by a collapse shortly after
restraint?

A Yes.

C It often involves | aw enforcenent personnel?

A Yes.

C But not necessarily as your evidence to ny
col | eague previously?

A Yes, that's correct.

C It often involves an agitated behaviour?

A Yes.

C And that agitated behaviour is often exenplified
by sweating, correct?

A Yes.

C W de eyes is another common feature that's
indicated in the literature?

A Yes, | believe so.

C Paci ng back and forth? Purposel ess behavi our,
let's put it in those terns.

A | would say irrational behaviour, yes.

C Barri cadi ng onesel f?

A Yes, that's possible.

C And nost frequently, the first recorded cardi ac
rhythmis either asystole or pulseless electrical
activity, PEA

A Yes, | believe so.
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C And typically, just as in this case, the autopsy
report and exam nation shows m nimal findings.
Yes, that's correct.

C Now, sudden death during restraint is a phrase
that's descriptive, in a sense, in that it
captures an entire constellation of underlying
feat ures.

A Yes. It's -- it's trying to answer -- or put a
name to a phenonmenon that is difficult to describe
and explain where this constellation of findings
and the typical scenarios ultimtely lead to a
person's death with no obvi ous anatom c cause of
death, and then the question sinply becones: Wat
do you call it?

It's kind of like SIDS, for exanple,
unexpl ai ned deaths in an infant. W don't really
know what causes it, but we just give it a nane,
"Sudden I nfant Death Syndrone".

In this particular case, we sort of -- a |lot
of forensic pathol ogists have given the "Excited
Delirium Syndrone"” to try and encapsul ate the
typi cal scenarios and autopsy findings and
t oxi col ogi cal findings that seemto occur in these
cases. |It's sinply a way of, | guess,
categorizing the deaths in order to be able to
identify themfor further research later on

C And it does that by, as |I say, encapsulating this
constellation of factors underneath that -- that
-- in totality, are coomonly now referred to as
"Sudden Death During Restraint".

A Yes.

C And you're famliar with Dr. D Mio?

A Yes.

C | understand that he describes this phenonenon as
a "Sudden Cardi ac Death Follow ng a Viol ent
Struggle” with or without alcohol intoxication or
drug abuse.

A Yes.

C By the way, can you -- can you informthe
Comm ssioner who Dr. Di Maio is?

Dr. DO Maiois, | believe, currently retired, but

he is a forensic pathol ogi st who has witten a
nunber of books and a nunmber of magazi nes --
magazi ne articles. |In fact, he co-authored a book
on the Excited Delirium Syndronme, and | believe
he's currently one of the editors of one of the
forensic pathol ogy journals, The American Journal
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of Forensic Medicine and Pat hol ogy, commonly
referred to as the "Orange Journal”

And the Journal of Forensic Medicine or the orange
journal that we're speaking about, that's the

forensi c pathol ogy' s gui debook. Is that a fair
assunption?
It's one of the two nobst, | guess, wi dely read

forensic journals.

Thank you. Now, Doctor, would you agree that
"Sudden Death During Restraint” is docunented to
have occurred in a nunber of different types of
restraint.

Yes. It's been associated with pretty nuch every
form of physical restraint that's been used.

And that would include, for exanple, the process
of hog-tying?

Yes.

It would include pepper spray?

Yes.

It would include the use of defensive batons?
Yes.

It would include situations where there is no

ot her application of force but for being tackled
and subdued by police officers?

Yes.

And in this case, in Exhibit 76, did you find any
specific anatom c or toxicological cause of death?
No, | did not.

And that's consistent with the medical literature
docunenting these forns of death?

Yes.

And i ndeed, Doctor, if | can have you turn up
Exhibit 76 and to go to page 6, please. |I'm

| ooki ng at paragraph 2 on that docunent starting
with, "This case differs...".

Yes.

Can you just read that to yourself? 1'mjust
going to ask a couple of questions wth respect to
t hat .

Sure. kay.

Thank you, Doctor. So, in that paragraph, you
specifically indicate that the toxicol ogical

exam nation shows no drugs present, correct?

Yes.

And you specifically note that there's an absence
of a definite atomc (sic) cause of death
correct?
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A Yes.

C And at the bottom of the paragraph, do you believe
you properly link the negative autopsy results -
that's no drugs or anatom cal cause - to the
circunstances of death, and then drew a concl usion
for what you regarded to be the best description
of that cause of death

A Yes.
MR NEAVE: M. Comm ssioner, |'m about to nove into a
new ar ea.

THE COW SSI ONER:  Yes, we'll adjourn for |unch.

MR. NEAVE: Thank you.

THE REG STRAR. The hearing is now resuned until 2:00
p. m

( PROCEEDI NGS ADJOURNED FCOR NOON RECESS)
( PROCEEDI NGS RECONVENED)

THE REA STRAR: The hearing is now resuned.
THE COW SSI ONER:  Yes, M. Neave.

MR. NEAVE: Thank you, M. Comm ssioner.
THE REG STRAR: M crophones.

MR. NEAVE: Thank you, M. Comm ssioner.

CHARLES LEE, a wi tness,
recal |l ed.

CROSS- EXAM NATI ON BY MR NEAVE ON BEHALF OF TASER
| NTERNATI ONAL, conti nui ng:

C Dr. Lee, | just want to ensure, from Comm ssioner
Brai dwood's comments this norning, that you're
aware of the distinction between probe node and
push-stun node with the Taser X26 devi ce?

A Yes.

C Now -- and I"'mnot sure if you're aware, but |et
me provide you with ny understanding. Probe node
i nvol ves the discharge of two tethered probes and
when they attach to the subject, the current then
flows in an electrical circuit.

A Yes.

C Do you understand that?

A Yes.

C I n push-stun node, the cartridge is renoved from

the front of the device which exposed two netal
el ectrodes, in essence, that are about two-and-a-
hal f centinetres apart and the current flows
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between the two of those upon application. Do you
under stand that?

Yes.

And you are aware, or were nade aware sonetine
bet ween the date of your report on the 16th of
Cct ober 2007 and today that M. Dzi ekanski was
exposed to two Taser deploynents in probe node,
and three in push-stun node; is that correct?
Yes.

And your -- as | said, your opinion today is the
sane as it was when you prepared the report in
Cct ober of 2007, correct?

Yes, it is.

Thank you. Now, | just want to nove quickly,
because it's been covered fairly conprehensively,
to this is issue of chronic alcoholism [|'m going
to ask you a few questions on that topic.

Ckay.

Am | correct that you identified chronic

al coholismin your autopsy findings because you
saw physi ol ogi cal changes in -- in M.

Dzi ekanski's body consistent with chronic

al cohol i sm

| saw physi cal changes.

Yes.

Physiologic is basically processes and you can't
actually see the physiologic process, but | saw
physi cal changes.

And those changes are both gross anatom ca

changes?

Yes.

Rat her than -- as distinct frommcroscopic, and
m croscopic; is that correct.

Yes.

The -- and ny friends have dealt with this. The
first of those was the severely fatty liver?
Yes.

Correct? And on page 4, if | can have you go to
your report, you describe the liver as:

1800 grams, soft, greasy yellow tan cut
surface with no | ocalized | esions.

Yes.

What -- what's the significance of the greasy
yel l ow tan col our surface?

Again, it's consistent wwth a fatty liver. That's
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the typical appearance and consistency of a fatty
l'iver.
And is there any significance in the |iver
wei ghi ng 1800 grans?
No, that's probably about an appropriate wei ght
for the liver for his size and weight.
And what does no | ocalized | esions nean?
There weren't any specific point findings. For
exanple, there were no tunours or other |ocalized
findings. There was just a generalized appearance
of a fatty liver.
And you further describe the liver as being soft.
What does that nean?
Again, it's consistent wwth a fatty liver. As the
liver fills up with fat, it becones softer than
nor mal
C Is this a condition of, in a lay term |iver
di sease?
It's liver changes. It's -- these are changes
that can be seen in livers from anyone who drinks
a | arge anount of al cohol.
C And if | can, Doctor, have you just turn over to
page 5 dealing with the m croscopic description
You'll have to help out, the first phrase:

O > O

O

Severe macrovesi cul ar --

St eat osi s.

Thank you. Wiat's that?

Again, it's the technical termfor fat seen in the
liver cells.

At a cellular level.

Yes.

OO O

MId to noderate chronic inflammation in the
portal tracts...

What's that?

A Again, it's inflammtion mainly basically white
cells within parts of the liver known as the
portal tracts. Again, the anmount of inflanmation

is not that -- not that high, and it's a
relatively non-specific finding. It can be seen
in steatosis or fatty liver. It may suggest that
he had -- it can also be seen, for exanple, in

hepatitis, but I don't think in this case he'd had
hepatitis. |It's a fairly non-specific finding.
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And you say:
... W thout associ ated hepat ocyte necrosis.

VWhat' s that?

Hepatocyte necrosis. Cell death, death of Iliver
cells.

Now, as | understand it, one of the functions of
the liver is to nmetabolize lactic acid that's
produced through or in the course of vigorous
physical activity; is that correct?

| believe lactic acid can be netabolized in the
liver, but also in other cells as well.

When it's netabolized in the liver, there's a
conversion to CO2 and water?

Yes, that's the -- that's the normal netabolism of
| actic acid.

And woul d the conditions that you noted in your
exam nation of the liver indicate that there would
have been any increase or any inpairnment with
respect to the ability to nmetabolize lactic acid
at the liver site?

CGenerally, no. GCenerally a fatty |liver does not
inpair the liver's ability to netabolize --
basically, the liver is able to maintain its
functions, even in the face of the fatty changes.
" mgoing to nove now, Doctor, to your exam nation
of the brain. There, and if we can flip back,

pl ease, to the fourth page -- it's on the third
page, ny apol ogy. You say -- you describe the
procedure that you foll owed:

The ventricles are symmetrical and of nornal
size. No localized Iesions.

What' s that nean, Doctor?

Again, there were no |l ocalized |esions, no
tunours, no areas of previous infarcts and so on.
The brain stemis -- or, sorry:

No | ocalized lesions. The brainstemis
unr emar kabl e.

What does that nean?

Agai n, the brainstem appeared nornal .

And then the last |ine on that page, you observed
t hat :
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The cerebel |l um shows atrophy of the
cerebellar verm s.

And you' ve given evidence about that this norning.
Yes.

And that's a -- as | understand it, a physical
change to the brain consistent with chronic

al cohol i sm

Yes.

And, Doctor, over to your m croscopic exam nation
of the brain on page 5, you describe the

m croscopic results as show ng:

...Nhoderate to severe atrophy.

Yes.
Wth a |l oss of --

Pur ki nj e.
-- Purkinje cells and proliferation of
Bergmann's gli a.

dia, yes.

What's that?

It's a proliferation of cells -- how can |

describe this without having to go through a
course of trying to describe the histology of the
cerebel | unf?

M croscopically, the cerebellum you can see
mul ti ple zones or layers in the cerebellum One
of the layers contains the Purkinje cells. It
sort of aligns between two of the |ayers, and as
t hey di sappear, these glial cells, the Bergmann's
glial cells sort of proliferate in response.
Again, it's a finding that's often seen in the
atrophy of the cerebel |l um
And, from ny understandi ng, what you're seeing is
actual changes to the brain at a cellular |evel
is that correct?

Yes.

And again, that's consistent with chronic

al cohol i sm

Yes.

Now, the issue with the heart, if | can take you
now to page 4, first dealing with the weight of
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the heart, 370 grans. |Is that a heart that is
heavi er than a normal heart?

That's probably within the normal range.

Ckay. And we've tal ked about the thickness, the
-- and ny friend M. MGowan dealt with that this
nmorning. | want to pause for a nonent.

The ventricles are dilated. and the
myocar di um appears [to be] somewhat soft but
shows no scars or acute infarction.

So the dilation of the ventricles, can you explain
what that is, please?

The dilation or the enlargenment of the ventricles
of the heart is a finding that suggests that the
-- first of all, it's an abnormal finding. A
normal , the ventricles are -- or the ventricles
are fairly small in relation to the total dianeter
of the heart. 1In this case, it was enlarged. The
space -- the ventrical space itself is nmuch |arger
than it should have been. Again, it's an abnornal
finding. By itself it can have a nunber of
potential causes. Alcohol is one of them but
it's not the only one.

Now, Doctor, with respect to your mnicroscopic

anal ysis of the tissue on page 5, you note:

Ml dly increased, patchy interstitial and
perivascul ar fibrosis; focal areas of acute
interstitial henorrhage; mld fatty
infiltration in the right ventricle wthout
fibrosis or inflammtion.

Can you inform M. Comm ssioner what all that
means, please.

Basically, it doesn't nean a whole heck of a |ot.
These findings are mnimal and they're rel atively
non-specific. For exanple, fatty infiltration in
the right ventricle is sonething that can be seen

fairly often. [It's probably of no significance.
The mldly increased fibrosis, it could be
Within normal limts for his heart. It could be

sign of the dilated cardi onyopathy. But the thing
is, mcroscopically, there really weren't a |ot of
definite changes in the heart.

Now, when the heart has enlarged ventricles, does

the heart function as efficiently as a healthy
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heart ?

No, it doesn't.

And am | correct, sir, that dilated

cardi onyopat hy, in sone people, is life-
threatening itself?

It can be if it's severe.

And it can also be a common cause of heart
failure; correct?

Yes.

And that, in part, is because the heart is unable
to supply the body's tissues and organs with
sufficient blood.

Yes.

It can cause irregul ar heartbeat; correct?

Yes.

And sudden deat h?

Yes.

And it's nost frequently, as | understand it,

di agnosed in m ddl e age.

Sorry, say that again?

It's nost frequently diagnosed in mddle age?
Yes, | would agree with that.

Your exam nation of the heart, both during the
course of your internal exam nation and the

m croscopi ¢ analysis | eads you to concl ude that
those conditions that you found are consi stent
with chronic al coholism

Yes.

And the three findings in conbination, the change
to the brain, the change to the liver in ternms of
the fatty liver, and the changes in the cardi ac
myopat hy coll ectively provide you with -- or can
you comment on the degree of nedical certainty
that you have with respect to the determ nation of
chroni c al cohol i sm

The three findings, or the findings in the three
organ systens all together nmakes it the nobst

i kely explanation for the -- for those three
findings woul d be chronic alcoholism It's
unlikely that he had three conpletely unrel ated
di sease processes that would lead to the

i ndividual findings in the heart, the lung (sic)
and the brain, and therefore | thought that the
nost |ikely explanation would be the effects of
al cohol i sm

And from ny understanding from your evidence
earlier this norning, what you're not able to
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determ ne is that whether those physiol ogi cal
changes result froma | ong-term abuse of al cohol

or sone shorter period of tine, correct?

Well, the chronic changes, the changes in the
heart and the brain would have had to occur over a
prol onged use of al cohol. Those changes don't
happen just because you, you know, have a binge
once and then no |onger drink alcohol. It

i ndi cates recurrent use of al cohol.

The liver changes sinply indicate that he had
recently, nost likely recently consuned a fair
anount of al cohol prior to death, probably wthin
a few days prior to death
So the -- am|1 correct, then, that your analysis
of the liver gives you better handl e on, or
possi bly a better handle on the tenporal issue of
consunption of alcohol? The other changes that
you' ve observed indicate a nore | ong-term abuse of
al cohol; is that fair?

Yes.

Doctor, I'mgoing to turn now to ask you severa
guestions with respect to the marks that you
observed on M. Dziekanski's body. |If | can,

Doctor, take you back to page 3 of your report and
| ook under the heading, "Evidence of Injury,
Thorax and Abdonen." Are you with ne --

Yes.

-- Doctor? So what you find is you find:

A pair of punctate abrasions 2.0 cm
apart...on the central chest.

Yes.

Correct? And the |lower of those two abrasions is
somewhat dar kened about -- about the edges.

Yes.

And that's -- that lower mark is the mark that |

believe you attribute to the possibility of being
a taser probe point.

Yes.

And not the other one, correct?

That's correct.

You also note a 4.0 by 2.0 centinetre brown
contusion on the lower right chest?

Yes.

And can you tell me what you nmean by contusion as
distinct froma punctuate (sic) abrasion, please?
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A contusion is the nedical termfor a bruise.
It's an injury in the soft tissues below the skin
that causes bleeding in the soft tissues. An
abrasion is a scrape or a scratch where the top

| ayer of the skin is scratched away.

And a punctuate (sic) abrasion, what's that?

A punctate abrasion sinply neans that it's
pinpoint-like, that it's a very small discreet

pi npoi nt abrasi on as opposed to a linear, like a
line-1ike abrasion or a brush abrasion where a

| arge portion of the skin is involved.

And with respect to the 4.0 by 2.0 centinetre
brown contusion on the |lower right chest, you
don't want to attribute that bruise to a Taser
probe; is that fair?

That's correct.

You also find a punctate dried red abrasion on the
| oner right abdonen?

Yes.
And that's the one that | think with M. Kosteckyj
you indicated was on -- just above the hip bone on

the right-hand side, alnost at the -- what | would
call the margin between the front and the back.
Yes.

And you -- you think that that is possibly a Taser
-- or a site where the second Taser probe may have
i npacted the body.

Yes. It didn't have quite the appearance of the
central abrasion. In this case, it just |ooks
like a small scratch on the skin. But it could
have been caused by the -- by the second Taser

pr obe.

Did it look -- and can you assist me with how it

| ooked different fromthe one that you do
attribute -- the |lower one on the central chest to
t he Taser probe?

It didn't have the darkened edges around the
abrasion. It just -- it looked like a tiny

scrat ch.

And am | correct, Doctor, that that's the entirety
of the abrasions and contusions on the front of

t he thorax and abdonen?

Yes, that's the entirety of the entire thorax and
abdonmen, both front and back, that | saw.

And, Doctor, just before | show you sone

phot ographs, if | can have you turn up page 5
again. Mdway down that paragraph in your
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A dar kened punctuate (sic) abrasion on the
central chest is --

Yes.
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-- consistent with an el ectrode from Taser.

A Yes.
C From a Taser.

The ot her electrode nmark is not apparent, but
a coupl e of punctuate abrasions are present
on the chest and abdonen and one of these

m ght be the other Taser mark.

Yes.

So you're not saying it is the other Taser nark.

It's speculation on your part; is that fair?

Yes.

Now, Doctor, |I'mgoing to show you two photographs

for -- and for the purpose of ny coll eagues,

they're Exhibit 86 photos 7134 and 7135.

MR. NEAVE: M. Conm ssioner, | have an extra copy for
you if that's of assistance. |It's for your aide-
menvire.

THE COWM SSIONER:  Ch, that's all right. | have them

MR. NEAVE: Seven-one-three -- for the purpose of ny
col | eagues, photo 7134 and 7135.

C Now, Doctor, just to give you sone assi stance,

t hese are phot ographs of M. Dziekanski's shirt
after it was renoved fromhimat -- and they were
taken at the airport.
The 7134 you will see the -- in that

phot ograph, it depicts what appears to ne to be
the bottom edge of M. Dziekanski's shirt. You'll
see the three buttons, central, and you see the
probe which would be mdline at the very bottom --
or very close to the very bottomof that shirt.

O O>

Yes, | do.
Do you see that, Dr. Lee?
Yes.

And the 7135 is nmerely a cl ose-up show ng the
probe | odged in the shirt.

Yes.

Now, what | want you to think about, Dr. Lee, is
if the shirt is placed on M. Dziekanski in that

O OO
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| ocation such that the buttons are mdline, were
there any marks that you observed on the skin

whi ch are approximate to centreline | ower abdonmen?
No, not that | noticed.

Thank you, Dr. Lee. Dr. Lee, a phrase that has
been used in this inquiry today is "trans-
cardiac", and for the purpose of ny question,

want you to assune that it's a position mdline
centre below the heart to upper chest on the left-
hand si de.

Ckay.

Were there any marks on M. Dzi ekanski's body

whi ch woul d equate to a trans-cardi ac access -- or
axis, rather, of two probes?

Well, there was a single probe on the central

chest just near the bottomof the sternumor the
breastbone, and I didn't see any mark on the upper
right -- or upper left shoul der or chest area that
| could attribute to a Taser mark, but there was
one in the centre of the chest.

Yes. And that one is centre chest about two
centinetres fromthe one that you identified as
bei ng a possi bl e Taser inpact point.

Yes.
But not hi ng above and in the right upper shoul der
area -- or |left upper shoul der area, pardon ne.

Yes, that's correct.

There's no nmarks there?

That's correct.

Thank you. Now, in your report, you describe M.
Dzi ekanski was bei ng wel | -nouri shed on page 2.
Yes.

What do you nean by that?

In other words, that he had adequate anobunts of
subcut aneous fat. He wasn't underweight. He

wasn't, well, what we typically call skin and
bones, so in that sense, he was well-nourished.
Did you happen -- or did you calculate a BM i ndex
for M. Dzi ekanski ?

No, | didn't.

Doctor, |I'mgoing to nove now and ask you sone
questions of M. Dziekanski's wists.

Ckay.

Now, on page 3 of your report, Doctor, you
descri be, on page 3, under the extremties area,
certain observations that you made during the
course of your external exam nation, correct?
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Yes.

And you had, as part of your internal exam nation,
conducted a further exam nation of the wist area,
correct?

Yes. | cut the skin and exam ned the tissues
bel ow the skin of the wists.

Now, on page 3 at the bottom of that paragraph
dealing with the extremties, you say you incised
both wists -- or, sorry:

I nci sing both wists reveal scattered
subcut aneous henorrhages in both wi sts.

Yes.

And in your report, you attribute that to being
consistent wwth the application of the handcuffs.
Yes.

This bruising was internal, correct?

Yes, it was -- well, it was both visible on the
skin as well as being underneath the skin.
And can you describe for ne the -- for M.

Comm ssi oner the nmechanismthat's involved in this
type of bruising?

Well, bruising is a blunt force injury. It's
caused when sufficient force is applied that
breaks the bl ood vessels in the tissues and causes
bl eeding within the tissues.

And in order for bleeding to occur, am| correct
that there has to be a pul se?

There has to be sone bl ood pressure.

And this bruising, is it consistent wth persons
who are actively resisting arrest?

It's consistent with someone who is struggling
even with the handcuffs on, that they're
struggling against the cuffs and it's causing
injuries basically by the pressure of the cuffs
agai nst the wists.

In essence, what's occurring is there's a
sufficient struggle with the handcuffs in this
case to danage the bl ood vessels inside the wi st
which results in the bruising; is that fair?

Yes.

Now, Doctor, |I'mgoing to spend sone tine with you
on your "Commentary" on pages 5 and 6 of your
report. Is it fair, Doctor, to say that although

sudden death, as we tal ked about this norning, has
been described in the nedical literature for a
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long tine, that the nmechanismthat results in
death is not well understood.

Yes, there's been sonme controversy as to exactly
what -- what physiol ogi cal processes are
occurring. For a while, it was believed to be
positional restraint, or positional asphyxia as a
possi bl e explanation for these deaths. That
theory has pretty nmuch been largely refuted as a
significant factor.

It's fair to say that the causes are believed to
be multi-factoral ?

Yes.

And one of the factors is this issue of anxiety.
Yes.

And physi ol ogi cal stress?

Yes.

Do you have any opinion, Doctor, on the mechani sm
resulting fromthe anxiety or the physiol ogical
stress and how, indeed, from a physi ol ogi cal
perspective, death results?

Well, the current thinking is that individuals who
are in a -- what is known as a hyperadrenergic
state or soneone who was extrenely agitated with a
| ot of adrenaline flow ng through their bodies,
adrenal i ne has a nunber of effects on a w de
nunber of organs.

Its effects on the heart include increases in
bl ood pressure and heart rate, and it can
potentially lead to an arrhythma. That's one of
its effects on the heart. |If there are a nunber
of other contributing factors that sinply increase
t he adrenergic response or the adrenergic state of
the individual, that all those in conbination can
lead to a lethal arrhythma. |In many cases, it's
certain drugs, such as cocaine, and the
met hanphet am nes, the stinmulants, 'cause they al so
have very simlar effects to adrenaline on the
body organs, not to nention that they often cause,
in the intoxicated state, individuals who are
under the influence of these drugs, behave
bi zarrely and, as a result, attract the attention
of the police.

So those drugs play probably a | arge
significant contributing factor in many of these
sudden in-custody deaths. But again, there are
sone cases where these drugs are not invol ved.

But any kind of physiologic stress will sinply add
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to the problem It's alnost |ike, you know, the
straw that breaks the canel's back. Eventually
you reach a point where even a snmall additional
stressor can lead to the formation of a | ethal
arrhythm a and deat h.

C So that would be an effect on the heart, a cardi ac
issue wth some formof arrhythma. |Is that --
that's one of the theories, correct?

A Yes.

C And is there another theory that suggests that

there's a direct effect on the brain which, in
turn, causes heart failure?

A There are theories that the vagal nerve m ght be
stinulated. |In sonme cases, that could lead to a
sudden drop in blood pressure, sudden slow down in
the heart and eventual cardiac standstill.

Qovi ously a nunber of these drugs al so have
certain effects on the brain causing the delirium
causing the altered nental status. Again, that's
sinply part of the picture of a hyperadrenergic
state.

C Is one of the other features of that -- of that
state a cessation in breathing as an internedi ate
step between an effect on the brain and an
ultimate cardiac arrest, or cardiac termnation of
heart function rather than arrhythm a?

A It's hard to know exactly which one conmes first.
| would say that |I think that nost people believe
it's primarily a cardiac event and that the
stoppage in breathing conmes secondary to the |oss

of cardiac function. However, | don't think
that's been conpletely solidified as the only
cause.

C Ckay. |1'mgoing to cone back to this when | dea

wi th some of the other expert reports that are
bef ore Conm ssi oner Brai dwood.

We were tal king, though, about the
constellation of factors that |lead to sudden death
and we were tal king about anxiety and physi cal
stress as being two of those.

A Yes.

C |s a factor that goes into this constellation the
enoti onal and physical result of al cohol
wi t hdr awal ?

A It can. It really depends on the severity of the
al cohol withdrawal. M nor alcohol wthdrawal is
not dangerous. Severe al cohol w thdrawal, by
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itself, can be fatal for exanple. Severe al coho
w thdrawal is known as deliriumtrenens or the
"DTs", and it has its own possibility of being
fatal in and of itself. But mld al cohol

wi t hdrawal is probably not significant. So again,
al cohol w thdrawal spans quite a spectrum of
effects.

And is there an increased |evel of stress in this
constellation derived from al cohol abuse that is
bel ow the | evel of deliriumtrenens?

|"mnot quite sure what you nean.

A poorly-franmed question. Let nme try that again.
One of the issues that you nentioned was that a
stressor could be at the point of delirium
trenens.

Yes.

Is there a point of alcohol wthdrawal bel ow
entering that |evel which is consistent with the
addi tion of further anxiety or physiol ogical
stress in this constellation?

Yes, it's possible. Alcohol wthdrawal spans a
conti nuous spectrum so it's -- at one end, it's
very mld. At the other end it's quite severe and
potentially fatal on its owm. But there is a
conti nuous spectrum between those two points. A
person can be in a noderate state of al coho

w t hdrawal where they feel quite agitated, but
they're still lucid in the sense that they're
still -- understand what's going on, for exanple.
So, yes, it's a spectrum

And within that spectrum |'mgoing to put sone
synptons to you and ask you about those. The
first being autonom c hyperactivity for --
sweating, a pulse rate of nore than 100. |Is that
one of the factors that would fall within -- or an
indicia of a nore severe form of al cohol

w t hdr awal ?

Agai n, those can be features of al cohol

withdrawal. It's hard to grade the severity of

al cohol withdrawal until it sort of nanifests
itself, until it works itself out. But, you know,
even -- even mld to noderate withdrawal can | ead,

for exanple, to an increased heart rate, so it's
hard to really provide a conclusive answer to that
guesti on.

Okay. How about nausea and vom ting?

Yes, that can occur.
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Psychonot or agitation? For exanple, unintentional
and purposel ess notion including paci ng about a
room throwing furniture or various other
articles.

Otentines there can be trenbling or trenul us
where they're shaking, they have the shakes. As

far as throw ng things around, | don't think
that's a particular synptomor sign in al cohol
wthdrawal. |It's possible that people who are

under goi ng al cohol w thdrawal may end up throw ng
t hi ngs around or wandering or pacing, but | don't
think that alone is a definite sign of al cohol

W t hdr awal .

The trenors that you' re nentioning, are they
restricted to any particular part of the body or
are they general in nature?

| think they're probably nost noticeable in the
hands and the feet, the extremties, but they may
occur el sewhere.

How about insomi a?

| guess it's possible, yes.

So apart fromthese various synptons of al cohol

wi t hdrawal , other factors that could increase
physi ol ogi cal stress are, in part, psychol ogical,
| presune, an apprehension or agitation about
travel as an exanpl e?

Yes, that's possible.

Arrival in a new country?

Yes.

Spendi ng eight or so hours in an arrivals area at
Vancouver International Airport wthout eating?
Yes, that's probably the nmain stressor in this
case.

Language i ssues of only being able to speak
Pol i sh?

Yes, that can play a role

And, for the nobst part, not having anyone who can
speak Polish to you?

Yes.

Expecting to neet one's nother upon arrival ?

| don't knowif that's a significant stressor, but

it may be.
Cessati on of snoking?
It probably could be a stressor. | understand

frompeople who try to quit snoking that trying to
quit snmoking nmakes themirritable, so it can | ead
to an increase in stresses, stress |evels, yes.
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C And it could lead to nicotine withdrawal, for
exanpl e?
Yes.

C And if -- if they were -- if a person were in

nicotine withdrawal, would that el evate the degree
of anxiety?
A It may, yes.
C s one of the indicia of being in a severely
anxi ous or state of severe anxiety denonstrating
super human strength?
A The denonstration of superhuman strength is an
i ndi cation of the hyperadrenergic state. The
increased levels of adrenaline that's flowing in
the body, that's one of the -- one of the signs.
And how about an attraction to gl ass?
That | don't know.
Li kely in conjunction with the superhuman strength
issue, the ability that's been advanced of being
able to fight through the Taser charge.
A | guess it's possible, but ny understanding is
t hat Taser causes an involuntary nuscle
contraction, and | don't know how nuch the effect
of adrenaline can counteract that. So | can't
real ly answer that question.

OO0

C And obviously the restraint issues that you were
speaki ng about this norning.
Yes.

C Now, Dr. Lee, I'mgoing to ask for your opinion

after | provide you wth sonme factual evidence
that was given in this inquiry with respect to the
monitoring of M. Dziekanski after the application
of the Taser devi ce.

A Ckay.
C And after he was handcuff ed.
MR. NEAVE: M. Conm ssioner, |'mgoing to read

portions of M. Enchel naier's evidence from pages
96 and 97 of his evidence. There's an extract.
Wth your leave, I'll give it to the witness as
wel | .

C Now, just by way of background for your
i nformati on, Doctor Lee, M. Enchelmaier is with
-- is the head of Security at the Vancouver
I nternational Airport.

A kay.
C Hi s evidence is to the effect that he has Level 1
first-aid training, that he's current -- he's a

current CPR operator, that he is a forner
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vol unt eer anbul ance officer in Australia, and was
a trained lifeguard in California and received
first-aid training in both Australia and the
United States.

Ckay.

H's evidence is, and I'I|l take you to the third of
the nonitoring points, but his evidence is that he
nmoni tored M. Dzi ekanski's pul se on breathing
(sic) on three occasions between the tinme of the

| ast Taser deploynent and the application of the
handcuffs, so fromthat point, and follow ng M.
Dzi ekanski becom ng unconscious, until shortly
before the arrival of the Richnond Fire
Department. So there are three periods of
monitoring in a space of approximtely eight to

ni ne m nut es.

Ckay.

And that the last tinme he nonitored M. Dzi ekansk
was approximately two m nutes prior to Ri chnond
Fire Departnent's arrival.

Ckay.

Now, what he says on the 16th of February, 2009 --
and if | can, Dr. Lee, take you to page 96 and
you'll see at line 3:

C Thank you. Now, noving on to the third --
before I do, did [anyone] you comruni cate
your findings fromthat check to [anyone]

anybody?

So nowit's clear that we're on the third

depl oynent -- or the third assessnent, rather.

And then down -- and I'Il just read portions of

this. At line 20:

C Ckay. And the -- sone tine passes before
your next check, the third check?

A There woul d have been a few mnutes. |'m not
sure exactly how many.

C And your recollection about two m nutes

before the firefighters arrive, maybe |ess
than two m nutes?

A That's correct.

C Ckay. Tell us about that check, how it
conpared to the first [and] -- the second
check.

A H s pul se --



72
Charl es Lee
Cross-exam by M. Neave (for TASER International)

OCO~NOUITRAWNE

C Let me ask you [this] first, though, did you
do the very sane things?
A | did.

And he, for your information, Dr. Lee, had
explained in detail the process. These are
checking of the carotid artery.

Ckay.

C Ckay. For the very sane anount of tine?
A Appr oxi matel y, yes.

Ckay. How | ong was your breathing check?

30 -- 20, 30 seconds until | could actually
be clear that | had heard and felt breathing.

C Ckay. And the pul se check was about the sane
as we've seen before?
A That's correct.

And he'd given sone tinme intervals about that.

C And did you approach M. Dziekanski in...the
sane way fromthe sane side and do...the sane
t hi ngs you described for the second check?

A | would assume so, | can't be positive.

C Okay. Tell the Comm ssioner about any
findi ngs you made when you did the third
pul se [check] and breat hing check, or the
third pul se check and the second breathing

check, 1 guess.
A | noticed that with his pulse it was a sl ow
pul se, still a clear pulse there in his

carotid pulse, again in his neck. And the
br eat hi ng was sl ow, | ow breat hing,
but...clearly breathing.

C Is it the sane as with the other checks, you
can't give us any indication as to beats per
m nute or respirations per m nute?

A That's correct, | never checked that.

So that's the evidence that is, in part, before
the Comm ssion with respect to M. Dzi ekansk
continuing to breath and have a pul se for seven to
nine mnutes after the application of the
handcuffs.
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A Ckay.

C In that circunstance, is there any prospect, in
your opinion, Dr. Lee, that the discharge of the
Taser could have caused an arrhythm a?

A Directly, | don't think so.

C And that -- is that in part because an electrical
charge will result in ventricular fibrillation?
Well, an electrical charge will have an effect on
the heart. It should have an -- it should have an
effect on the heart imediately. |If it changes it

to a pul sel ess rhythm such as ventricular
fibrillation, the person should become unconsci ous
and have no pul se, no detectable pulse within
seconds after the application of the Taser.

So the direct effects of the Taser probably
woul d not be consistent with himbeing -- having
apparent pulse and respiration several m nutes
after being cuffed.

C In the course of preparing your evidence, were you
gi ven a docunent called "C rcunstances Docunent”
by Comm ssi on counsel ?

A I"m-- it doesn't sound famliar, but I m ght
have.

"1l showit to you and I'll ask if you' ve seen it
before. Have a |ook at that, Doctor, and let ne
know i f you've seen that before.

A No, this is new.

C Thank you. | won't put that to you. | just
wanted to know if you'd seen it.

A Ckay.

MR. NEAVE: May the wi tness be shown Exhibit 79,
pl ease, the -- M. -- Dr. D Miio0's expert
opi ni on.

M. Comm ssioner, | don't believe that the

w tness has had the opportunity to review Dr. Di
Mai 0' s opinion and Dr. Pollanen's opinions that
are now tendered for the proof of their contents.
|"mwondering if it mght be a convenient tine to
brief -- break briefly so that he has the
opportunity to review those.

THE COW SSIONER: All right, if he can do it in that
short of time. We'Ill take a ten-m nute break.

MR. NEAVE: Thank you.

THE REG STRAR. The hearing will now recess for ten
m nut es.

(W TNESS STOOD DOWW)
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( PROCEEDI NGS ADJOURNED FOR AFTERNOON RECESS)
( PROCEEDI NGS RECONVENED)

THE REA STRAR: Hearing i s now resuned.

MR. NEAVE: Thank you, M. Conm ssioner. Just before |
nove on to the reports that Dr. Lee has now had to
-- had the opportunity to examne, there is a
docunent that has been produced to counsel from
Comm ssi on counsel entitled "Sickness Hi story".
It's now -- as | understand it, there were a
series of docunents from M. Dzi ekanski's nedi cal
records that were handwitten and in Polish.
Those have now been translated and typed. | don't
believe this is an exhibit and I'min your hands.
|"mgoing to put to Dr. Lee a question concerning
one of the nedications that was prescribed to and
is --

THE COW SSI ONER:  Go ahead.

MR. NEAVE: Thank you.

CHARLES LEE, a wi tness,
recal |l ed.

CROSS- EXAM NATI ON BY MR NEAVE ON BEHALF OF TASER
| NTERNATI ONAL, conti nui ng:

C Dr. Lee, I'mgoing to show you this docunent.
It's entitled "Sickness History". You heard ny
description of it. On the |ast page, you will see
-- and this is a translation, so the spelling is
off alittle bit, but in the 29th of My, 2007,
there's a reference to an exam nation occurring,
and then on the second-to-last page of the
docunent, there's a conplaint [as read]:

Pati ent conpl ains about chest pain, a pain in
the left tarsal joint.

And then on the |ast page -- or the second --
sorry, ny apologies. It's about -- it's the
second to | ast page, M. Comm ssioner, that
there's witing on. There's sonme other ones that
there's no entries on.
In the prescription, a drug called "Metarpol"

(sic), but it's actually it's "Metropol" (sic).
Do you --

A | believe it's Metoprolol.
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Ckay. Thank you. Wsat is that?

It's a beta-bl ocker. It's -- it has a nunber of
uses. One of themis to -- it can be used, for
exanple, in people with high blood pressure. It

can al so be used as a cal ming agent. Soneone who
is very anxious, sometines it's given to sort of

calm-- calmnerves, for exanple. So again, it
has a nunber of potential uses.
And I"'m-- I'"mobliged to ny coll eague, M. Hira,

who's surfed the web. Let ne put these issues to
you and see if that's consistent with your
understanding. You've indicated there are -- it's
a portion -- it's of the group of beta bl ockers,
and then it says [as read]:

Bet a bl ockers affect the heart and
circul ati on.

s that -- blood through -- through the arteries
and veins; is that correct?
Yes.

Metoprolol is used to treat angina, chest pain?
Yes, it can.

And hypertensi on?

Yes.

And it's also used to treat or prevent heart
attack?

Yes, it's one of the nedications used in cardiac
patients.

And dysrhyt hm a?

Yes.

And | understand fromthis docunent, in any event,
it's contraindicated with al cohol ?

Al cohol can potentiate sone of the side effects of
Met oprol ol , yes.

And, in essence -- what | nean by contraindi cated,
it -- if you're on this drug, you shouldn't be
drinking alcohol; is that fair?

Yes.

And under "side effects", it says -- and you can
pl ease i nform Conm ssioner Braidwood if this is
correct.

Met aprol ol (sic) can cause side effects that
may i npair your thinking or reactions.

That, |'m not sure. Like | said, it has a bit of
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a calmng effect. But | don't knowif it actually
has any significant effect on thinking or
behavi our .

MR. NEAVE: Thank you. M. Comm ssioner, I'd -- would
request that this docunent be filed as an exhibit.
It's a bit inproper because |'ve got no one to
tender it through, so I'min your hands on that
i ssue.

THE COW SSIONER: Well, I'"mjust trying to think of
the use of it. You know, 'ma little
appr ehensi ve about nedical records of M.
Dzi ekanski, but if there's sonme point to it -- we

know that there's a nmention of that drug and --
MR. NEAVE: Right.

THE COW SSI ONER: -- you've examned that. That's al
there is -- if that's all thereis toit, I'd
just --

MR. NEAVE: That's fine. M purpose, as you --

THE COW SSI ONER: -- as soon it not be marked.

MR. NEAVE: -- can imagi ne, Comm ssioner Braidwod, is
to deal with this drug and the side effects and
t he al cohol issue and the manner for -- and the
conditions for which it's prescribed. And | think
-- | think --

THE COW SSI ONER: Let's just |eave it.

MR. NEAVE: -- we've done that.

C And | astly, Dr. Lee, is there a notice or an

advisory with respect to reducing this drug on a
graduated basis rather than stopping it over short

t er nf?

A That's sort of getting out of ny area of
expertise. | think it's probably best to talk to
a cardiologist regarding the treatnent and --

C Thank you.

A -- side effects of the drug.

C Great, thank you. So, Dr. Lee, I'"'mgoing to nove
now to ask you several questions with respect to
Dr. Vincent DI Maio's report. It's Exhibit 79.
You' ve got that before you, correct?

A Yes.

C And you' ve now had the opportunity to review that?

A Yes.

C If I can -- firstly, Dr. Lee, if |I can take you to
page 6, you'll see that in the second ful

paragraph on the page, Dr. Di Maio says this:

Based on the aforenentioned infornmation, it
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is ny opinion that death was due to a cardiac
arrhythm a secondary to the effects of
chroni c al cohol abuse; al cohol w thdrawal;
stress from both the enotional and physical
results of the withdrawal; the struggle with
| aw enf orcenent personnel and al coholic

car di onyopat hy.

And then he di scusses the nechani sm of how t hat

m ght occur in the rest of the paragraph.

Yes.

| s that consistent with your opinion, Doctor?
Yes. Basically --

Then --

-- he sort of expands on what | wote, but
essentially it's the sane.

Thank you. Now, at the bottom of the page you
Wil see his reference to synptons of al cohol

wi t hdrawal and he's got a |list of the eight which
-- of the eight synptons which are indicative --
are indicative of al cohol wthdrawal ?

Yes.

And it will conme as no surprise to you that those
are sonme of the ones that | read to you earlier
this afternoon?

Yes.

And you will see, Doctor, over the page -- well --
and firstly, those synptons nmay begin four to 12
hours after stopping the use of al cohol and
usual |y peak on the second day?

Yes.

I s that consistent with your understanding,
Doct or ?

Yes.

And then over the page, you will see on the --
starting at the top of the page:

The di agnosis of al cohol withdrawal is based
on the presence of two or nore of the above
synptons follow ng cessation or reduction in
i ndi vi dual s mani festing heavy and/ or

prol onged use of al cohol.

Do you see that, Doctor?

Yes.

Is that consistent with your opinion, sir?

Again, I'"'mnot really in a position to provide an
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opinion in terns of diagnosing al cohol wthdrawal;
l"mnot a clinician. But, fromwhat | recall from
my previous training, that sounds about right.

However, | will -- 1 should -- | would I|ike
to say that it's -- it's difficult in a non-
hospital setting to nake the diagnosis of al cohol
withdrawal, and I would be |leery of trying to make
t hat di agnosis based sinply on what is seen on the
vi deo.

But, having said that, | otherwi se agree with
the information provided.
And then, Doctor, if | can cause you to nove down
to the second full paragraph, Dr. DI Maio says
this:

There is no evidence that use of the TASER
caused the death. A TASER can be enpl oyed two
ways as occurred in this instance. The npst
comon way is as an El ectro-Miscul ar

D sruption (EMD) device to cause

neur onuscul ar incapacitation or strong mnuscle
contractions through the involuntary

stinmul ation of nerves.

And we tal ked -- that was your evidence this
nmorni ng - -
Yes.

-- correct, with respect to that application.
Wul d you agree with that statenent, sir?
Yes.

And then novi ng al ong:

In the drive-stun node, it is a pain
conpliance devise. The drive-stun nbde does
not incapacitate a subject but may assist in
taking a subject into custody because of the
i nduced pain. In neither node does it
interfere with respiration, as has been
denonstrated by human experinentation. It has
been estimated that approxi mately 750,000 | aw
enf orcenent individuals have been voluntarily
tasered with no deaths or fatal arrhythnias.

I s that your opinion as well, Doctor Lee?

Yes. | can't give any opinion on the nunber of
| aw enforcenent individuals who are tasered, so
"1l have to take that on face value. But, in
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terms of the Taser directly causing death, | agree
wi th his opinion.

C On that point, Doctor, are you famliar with the
recent Department of Justice Report that Dr.
Bozeman, anongst others, authored wth respect to
the safety of the Taser devices?

A Yes, | think | am
C And does that assist you in ternms of the |ast
sent ence?
A Again, | don't recall the report in detail, but it
could very well|l be that those nunbers were used.
C And then Dr. Di Maio goes on to say:
The only way a TASER coul d theoretically
cause death directly would be by producing a
fatal cardiac arrhythma, i.e. by
el ectrocution, and then only when enpl oyed as
an El ectro-Miscul ar Di sruption (EMD) devi ce.
The arrhythm a produced woul d have to be
ventricular fibrillation, [with] the
arrhyt hm a produced by el ectrocution. The
arrhythm a woul d have to occur at the tinme he
was | ast Tasered in the El ectro-Miscul ar
Di sruption (EVMD) node as electricity does not
accunmul ate in the body. Ventricul ar
fibrillation would result in | ose[s] of
conscious in 5-15 seconds. Respiration my
continue for a mnute --
O, sorry:
-- may continue for about a mnute. Neither
of these occurred followi ng the | ast use of
the TASER in the EMD node. Follow ng the
| ast use of the Taser in the El ectro-Mscul ar
D sruption (EVMD) node, M. Dzi ekanski
continued to struggle, was drive-stunned at
| east once, handcuffed and then even
continued to struggle.
| s that paragraph consistent with your opinion,
sir?
A Yes, it is.
C And i ndeed, fromthe evidence that | read to you

fromM. Enchelmier, it appears that he was
monitored with a pulse and a heart rate for
substantially longer than the period refl ected
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Yes, that's correct.

You will see, Doctor, there's a reference to the
interimreport of June 2008 fromthe NIJ and the

findings that | was taking -- | can tell you that
that report's now been finalled (sic).
Ckay, yes.

And the concl usions of that study are over on page
8 and they are as follows, first:

Al t hough exposure to CED is not risk free,
there is no conclusive nedical evidence
wthin the state of current research that
indicates a high risk of serious injury or
death fromthe direct effects of CED
exposure.

You agree with that based on your review of the
literature, Doctor?

Yes, | am

Secondl y:

There is currently no nedical evidence that
CEDs pose a significant risk for induced
cardi ac dysrhyt hm a when depl oyed reasonably.

Is that consistent with your review of the nedical
of the medi cal research, Doctor?
Yes.

3. There is no nedical evidence to suggest that
exposure to a CED produces sufficient
met abol i ¢ or physiologic effects to produce
abnormal cardiac rhythnms in normal, healthy
adul t s.

Doctor, is that consistent with your understandi ng
of the state of the nmedical literature.
Yes, it is.

4. Research shows that human subjects maintain
the ability to breathe during exposure to
CED.

That's conduct ed-energy device. |Is that, sir,

consistent wth your know edge of the state of the
medi cal literature?
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A Yes.
C And | astly:

5. Current nedical research suggests that CED
depl oynent is not a stress of a magnitude
that separates it fromany --

Sorry.

-- separates it fromthe other conmponents of
subdual .

Is that consistent, Doctor, with your opinion?
A Yes, it is.
C And then, Doctor, if |I can take you two paragraphs

down to the paragraph starting "VWhenever...", on
page 8. Are you with ne?
Ckay.

O >

Whenever one gets excited, either from
enotional or physical reasons, or engages in
strenuous activity such as a struggle, there
is [an] activation of the [Synpatic]

Synpat heti ¢ Nervous Systemw th rel ease of

t he cat echol am ne norepi nephrine (NE) from
nerve cells into the synaptic spaces between
t he Synpat hetic neurons and receptor organs,
such as those on heart...and the coronary
arteries. In addition, NE --

As it's defined above.

-- and epi nephrine...another catechol am ne,
are released into the blood fromthe
adrenals. In this case, |evels of

cat echol am nes woul d have al so been i ncreased
by the cardi omyopat hy, al cohol w thdrawal and
chroni ¢ use of al cohol.

O, sorry:
...chroni c abuse of al cohol.
Doctor, is that consistent with your opinion?
A Yes. In this case, | think there were also a

nunber of other stressors that woul d have
i ncreased the levels of epinephrine and
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nor epi nephrine in his body, but | think the
overall effect is still the sanme thing, that he
was in a high hyperadrenergic state froma nunber
of factors.

C And indeed, he was in this high hyperactive state
before the application of the Taser device; is
t hat your opinion?
A Yes.
C And then, Doctor, if | can have you flip to the
| ast page, page 9, and the summary, the | ast
par agr aph.
In summary, it is nmy opinion that death was
due to a cardiac arrhythm a secondary to the
effects of chronic al cohol abuse; al cohol
wi t hdrawal ; stress from both the enotiona
and physical results of the withdrawal; the
struggle with | aw enforcenent personnel and
al cohol i ¢ cardi onyopat hy. The mechani sm
precipitating the fatal arrhythma was, in
all nmedical probability, a hyperandrenegic
(sic) --
A Hyper andr ener gi c.
C Thank you.

-- state due to elevated | evels of
cat echol am nes produced by autonom c
hyperactivity, psychonotor agitation,
anxiety, the struggle, and increased
catechol am ne | evel s observed in
car di onyopat hi es and chroni c al cohol abuse.

Doctor, is that consistent with your finding that

you have testified today about?

A Yes, it is.

C And that's consistent with your opinion that death
was sudden death during restraint as a consequence
of chronic al coholism

A Yes, anong ot her factors.

MR. NEAVE: M. Conm ssioner, | amnow, wth your

| eave, going to put to the witness certain
statenents by Dr. Charles Swerdlow. It's -- as
you know, Dr. Swerdlowis going to testify
tonorrow. He has provided Conm ssion counsel --
he was retai ned by Comm ssi on counsel and provi ded
a report dated the 22nd of April, 2009, if | may
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hand that up
THE REG STRAR  (Indiscernible - mke not on).

MR. NEAVE: | have extra copies if anyone needs them
UNI DENTI FI ED SPEAKER: | appreciate that, M. Neave.
Thank you.

MR. NEAVE: M. Conm ssioner, M. Hra, in the sake of
expedi ency, has asked ne to go back on Dr. D
Mai 0' s opi nion and put two additional paragraphs

to Dr. Lee.

C If you still have that with you, Dr. Lee --

A Yes, | do.

C -- of Dr. DO Maio. Page 9 again. And you'll --
|"mat the second paragraph, the first ful
paragraph on the page starting with "Thus...".

A Yes.

C o

Thus, anyone engaging in a struggle or
strenuous activity, after cessation of the
struggle, enters a "period of peril”
characterized by peak |evels of NE --
And that's defined previously.
and E[ pi nephrine] --
And that's defined -- or, "E'" and that's defined
previ ously.
-- and dramatically falling | evel s of
potassium \Wile the usual result [in] of
t hese physi ol ogi cal changes is uneventful
with a conplete return to normal, in sone
i ndi vi dual s death can result.
Do you agree with that statenent, Doctor?
A Yes, | do.
C And then the next paragraph:

In this case, the el evated catechol am ne
| evel s due to the struggle were aggravated by
the effects of al cohol wthdrawal and the
probabl e presence of el evated | evels of

cat echol am nes present as a result of chronic
al cohol abuse and cardi omyopat hy.

Do you agree with that statenment, Dr. Lee?
A Yes.
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And again, all of those are consistent with your
opi ni on?

Yes.

Now, Dr. Lee, |'ve got Dr. Swerdlow s opinion, the
22nd of April, 2009. Are you with nme on that
docunent, Doctor?

Yes.
| would Iike to start, Doctor, with page 5, under
"Background”. Just so you -- and so -- for the

pur poses of the record, Dr. Swerdlow is a cardiac
el ectrophysi ol ogi st engaged in the practice of
medi ci ne teaching at Cedar-Si nai Medical Centre in
Los Angel es.

Ckay.

And his c.v. is attached as well as a summary of
his qualifications on the first page.

But noving to the fifth page under
"Background” and under the headi ng "Mdi cal
Summary of Events Leading to M. Dziekanski's
Deat h", "Background":

Based on post-nortem evi dence and reports of
his activities, M. Dziekanski was, to a high
degree of certainty, a chronic alcoholic who
had both al coholic liver disease and

[ al cohol] al coholic dil ated cardi omyopat hy.
Post - nort em t oxi col ogi cal anal ysi s detected
no et hanol or drugs.

Is that a fair statenent?

Yes.

And you agree with that?

Yes.

And then, Doctor, over to page 7 under the headi ng
"Observations Pertinent to the Rel ationship of CEW
Di scharge to M. Dzi ekanski's Death" and under the
headi ng, "M . Dziekanski did not die from

el ectrically-induced cardiac arrhythma."

Ckay.

Are you with nme, Doctor?

Yes.

Arrhythm a i nduced by cardiac el ectri cal
stinmulation is always VT or VF. It always
occurs imedi ately after electrical
stinmulation. In this case:
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1) The tinme interval between the | ast CEW
probe di scharge and M. Dzi ekanski's
| oss of pulse (9 — 11 m nutes) excl udes
el ectrically-induced VF.

Wul d you agree with that, Doctor?

Yes.

And then he refers to Doctor -- M. Enchel mai er at
point 2. He says:

2) M. Enchel maier clearly describes a
pul se wwth normal rate and anplitude
(strength) for mnutes after M.

Dzi ekanski | ost consci ousness.

|'ve read that to you

Yes.
The initial --

3) The initial firefighter AED record shows
that the initial cardiac rhythm was
asystol e, not VF.

Ckay.

And asystole, as | understand it - and correct ne
if I"'mwong - is flatline on the nonitor; is that
-- Is that your understandi ng?

Yes. |It's the absence of an electrical rhythm

And VF, the heart, for a lack of a better term is
functioning in a very chaotic state?

Yes. |It's a state where individual parts of the
heart nuscle, the ventricles, contract at
different times. So in -- it's like a nmulti-oared

rowboat where each individual rower is row ng at
their own specific timng, whereas in a nornma
rowboat, they should all be working in unison.
That's sort of the equivalent of ventricular
fibrillation is when each individual rower is
acting out of sync, basically.

Right. And to continue with the row ng anal ogy,
it's not |ike the beautiful set of 8 s that we see
who are all timed in precision going quickly down
t he | ake?

That's correct.

And then at point 4, Dr. Swerdl ow says that:

4) The initial ECG recording fromthe LP-12



OCO~NOUITRAWNE

86

Charl es Lee
Cross-exam by M. Neave (for TASER International)

O O>

O >

O >

defibrillator also shows asystol e,
excl udi ng the diagnosis of VT or VF.

Wul d you agree with that, Doctor?
| haven't seen the ECG recording, so | can't say.
| would Iike you to assune, for the purposes of

answering the question, that the life -- there is
evi dence that the LifePak defibrillator showed
asystol e upon -- immedi ately upon bei ng hooked up
to the nonitoring probe -- or the nonitoring
patches on M. Dzi ekanski

Ckay.

Wth that information in m nd, would you agree
w th point 4?

Yes.

Then into "The pathol ogi cal factors that caused
M. Dziekanski's cardiorespiratory arrest are
unknown, " and he says this:

Shortly after being restrained, M.

Dzi ekanski | ost consci ousness whil e

mai ntai ning a strong pul se and continuing to
breath. The cause of his |oss of

consci ousness i s unknown.

Is that a fair statenent, Doctor?
Yes, | would -- yes, | would agree with that.

M. Dzi ekanski's breathi ng becane abnormally
shal | ow shortly before or about the tinme he
| ost consci ousness, yet he nmaintained a
normal pul se. The cause of this abnornmal,
shal | ow breat hing i s unknown.

Wul d you agree with that, Doctor?
Yes.
And then Dr. Swerdlow opines at 3 -- point 3:

Thus, M. Dzi ekanski probably stopped
breathing (respiratory arrest) before his
heart stopped beating (cardiac arrest).

What's your view on that statenent?

| can't really say nuch about that. |It's possible
that he had a very slow rhythmto the point where
the heart was unable to adequately supply enough
bl ood to the body so that the heart didn't
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necessarily stopped (sic) but it was beating at
such a lowrate that it wouldn't adequately
provi de enough blood to the organs. So, in that
sense, it could very well be that he was
functionally in cardiac arrest even though
technically there still may be sone heart beats.
He may still have been in a functional cardiac
arrest before he'd stopped breat hing.

But again, it's pretty nuch all specul ation
at this point to say exactly what happened first.
And it may be in point 4 as well, but let's | ook
at that.

Crcunstantial evidence suggests that M.

Dzi ekanski had respiratory acidosis while he
was unconsci ous and nay have had netaboli c,

| acti c aci dosi s.

And then he makes comrents that |I'mnot going to
read to you, but you have read already.
Yes.
Points (a) through(f). Wat can you inform M.
Comm ssi oner about that position?
Again, it's difficult to say for sure exactly
whet her or not he was in fact acidotic at the
time. Cearly, once the person stops breathing,
he will, you know, by definition, go into
nmet abolic or respiratory acidosis.

The fact that he was in an active state in
the struggle neant that he was probably in a
| actic acidosis as well. | don't think his |iver
-- liver changes woul d have significantly affected
his body's ability to clear the acidosis.
Unfortunately, such an acidosis can't really be
detected post -- post-nortem especially in an
autopsy that's perfornmed a couple of days after
death. So | can't confirmthose findings.
Wuld it be fair to say this, Doctor Lee, that
this thesis also fits within this constellation of
factors that we were discussing this nmorning with
respect to the conponents of restraint associated
w th sudden deat h?
Yes.
You'll see, then, Doctor, at paragraph 5 on page 8
or point 5 on page 8:

Several factors probably contributed to M.
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Dzi ekanski's cardi ac arrest.
So there's an assunption there of an arrest.
These i ncl ude:

(a) Respiratory acidosis and possible
respiratory arrest;

(b) Possible netabolic acidosis; and

(c) Underlying al coholic cardi onyopat hy.

And certainly with respect to (c), would you agree

with that?
A Yes.

C And with respect to points (a) and (b), what woul d

-- what are your thoughts on those?

Again, it's difficult to say whether the cardiac
arrest was due to the respiratory arrest or vice
versa. Again, the metabolic acidosis is another
possi bl e factor in the physiol ogi cal changes that
occur after a struggle. So, yes, those -- those
coul d have played a role, played a factor in his

deat h.

C And again, formng part of this constellation of
factors that we're tal king about.

A Yes.

MR. NEAVE: M. Comm ssioner, |I'min your hands with

respect to this docunent, if it mght be marked
for the purposes of identification for now, and

then filed as an exhibit proper tonorrow
THE COW SSIONER:  Yes, that's fine, for
i dentification.

THE REGQ STRAR: It will be marked for identification

letter T.

T FOR | DENTI FI CATI ON:  Report of Dr. Swerdl ow

of April 22, 2009
MR. NEAVE: M. Registrar, do you -- or, Dr. Lee,

do

you have Exhibit 80, Dr. -- I"mgoing to pronounce

it wong -- Plenennin's (sic) --
A Pol | anen.
C Pol | anen's report?
A No, | do not.
MR. NEAVE: It's Exhibit 80...7?
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THE REG STRAR  Ei ght - zero.

MR. NEAVE: Thank you.

A Thank you.

MR. NEAVE: M. Conm ssioner, have you a copy of that

exhibit? | have an extra.

THE COW SSI ONER:  Yes, thank you.

MR. NEAVE

C Doctor, if I can start, please, on the third page
and -- would you be -- you know this doctor; is
that correct?

A Yes, |'ve net him before.

C Can you tell M. Comm ssioner what you know of --
of his qualifications?
He currently works at -- in Toronto at the Chief
Coroner's Ofice. He's the Chief Forensic
Pat hol ogi st there. He has -- M. -- Dr. Pollanen

has witten several book on forensic pathol ogy and
he's al so done work outside of Canada,
specifically in East Tinor regarding bodies -- war
crinmes, essentially.

C Did you train with Dr. Poll anen?

A At the tinme was in -- in Toronto, he was not -- he
was not a forensic pathologist at the tinme, but he
was in the process of training.

C | want to start with the third page under
"Uni fying Concepts".

Yes.
C Dr. Pol |l anen says this:

Sone agitated people die suddenly and
unexpectedly when they are physically
restrained. Most of the tinme, the restraint
is applied by police officers and the person
is placed in the face-down or prone position.
Sonetinmes, the person is pepper sprayed or a
taser is deployed to subdue them before
physi cal restraint. Such cases are anong the
nost difficult cases that a forensic

pat hol ogi st can encounter. The published
literature and current thinking about the
forensi c pathol ogy of restraint deaths can be
essentially reduced to four main issues:

First, and he bullets them

e The restraint asphyxia-excited delirium
debat e/ spect run
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e Application of |less-lethal force as potenti al
conf oundi ng vari abl es

And then he says:

e Autopsy protocols are mandatory in restraint
deat hs

And then he says:
e A larger view of restraint deaths is energing

Do you agree with those unifying concepts, Dr.
Lee?

Yes, | do.

Then, Doctor, | can take you to page 5. First
full paragraph:

My own view is that prone-position --

Are you with ne?
Yes.

-- prone-position restraint and excited
deliriumare often cofactors in death. The
chall enge is to devel op satisfactory

di agnostic criteria for each, and then to
consistently apply the criteria between
cases. For exanple, it is unclear what the
lower Iimt of excited deliriumis — could it
be an agitated state? Continued clarification
of the restraint asphyxi a-excited delirium
probler will require a bal anced approach to
the accruing evidence and research.

Do you agree with that statenment, Dr. Lee?

Yes. The problemw th excited -- the problemwth
di agnosing deliriumin general is that it can be
quite difficult even in a hospital setting. The
bi ggest problem here is that the people who are
usual ly witnessing the event are non-nedically-
trained; for exanple, bystanders or police
officers. So the information that | get is often
second- hand, and therefore it's difficult to know
exactly what the signs and synptons are. So that
is one of the problens of trying to deal with
cases like this.
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A

s one of the other difficulties, Doctor, from
what you are saying and as Dr. Pol |l anen suggests,
at least to ne, is that it's different -- it's

al so very difficult to define the borderline

bet ween highly agitated stress in a physiol ogical
sense, and the phenonenon of excited deliriumon
the other. Were do you cross over the line? 1Is
that a conplicating factor?

Yes.

THE COW SSI ONER:  Doctor, |'ve understand what you' ve

said. Pardon ne if | say to you that | didn't
quite read it |ike that. Wen he says:

For exanple, it is unclear what the | ower
limt of excited deliriumis

He's not saying that the |lower |evel could be an
aggravated state. He's saying that that is yet to
be determ ned.

A Yes, that's correct.

THE COW SSI ONER:  All right.

MR. NEAVE:

C Then in response to M. Conm ssioner's question,

M. Lee -- or Dr. Lee, is there a continuum from
agitation to extrenme agitation to excited
deliriunf

That's hard to answer because -- | guess it
depends on how you define delirium Delirium as
| said, is difficult to diagnose because a nunber
of conditions can mmc deliriumsuch as psychosis
and denentia. Therefore just -- basically you
cannot really diagnose deliriumsinply by
observi ng soneone casual ly. Physicians woul d need
to have -- physicians would have to talk to the

i ndi vidual and ask certain questions, trying to
elicit whether or not the person is aware and
oriented, as well as using |laboratory tests and
physi cal exam nation of the individual to see

whet her or not there is a condition that is
causing the delirium

Soit's -- so, in one sense, yes, there
probably is a spectrum of, you know, at what point
do you -- does a person becone sinply no | onger --

sinply agitated and actually becom ng delirious
because a lot of that is a function of the
circunstances. For exanple, you know, soneone who
IS, you know -- a conmmon exanple is traffic jam
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A person is stuck in atraffic jamfor a couple of
hours, gets very irate and very angry and may
start to behave rather violently to passersby for
exanple. In that sense, in a clinical sense, the
response i s not inappropriate. It may be

i nappropriate in a social sense, but not in a
clinical sense, because it sort of makes sense in
t he circunstances.

Soneone who suddenly just starts, for no
apparent reason, starts acting oddly and behaves
oddly and, in response to questions, gives
nonsensi cal answers for exanple, that person could
be delirious and there could be a nunber of
reasons why. So it can be very difficult to know
when a person sinply stops being agitated and
starts to becone delirious.

Then the big question is: Does that really
matter in ternms of death occurring during
restraint, whether the deliriumis nore inportant
or whether the agitation is nore inportant?

Am | correct, Doctor, that there would be certain
physi ol ogi cal factors that would be present in
bot h persons who are severely agitated and in
persons who are actually suffering fromexcited
deliriunf

By way of exanple, I'mthinking of the
super human strength issues, affinity to glass as
an exanple -- as but two exanpl es.

Yes, there are probably simlar changes going on
in both cases. The other problemis that people
who are actually are delirious, they may al so be
suffering an underlying nmedical condition or drug
i ntoxication that may nmake themnore likely to
die, and therefore it really becones a tough issue
internms of howto deal with these individuals,
when all you know is that they are being
aggressive. It then becones very -- like | said,
it becones very difficult to try and determ ne
what the best course of action would be.

Now, Doctor, if | can cause you to go to page 10,
pl ease, under "D scussion”

THE COWM SSI ONER: | think, M. Neave, | have found

today to be very intense. W are at four o0'clock,
so we wll -- the hearing is adjourned till 10:00
tomorrow. For the convenience of the doctor, can
you give any indication as to how | ong you m ght
be?
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MR. NEAVE: | expect | wll be, at the nost, 20
mnutes. | think |ess than that, but that would
be maxi num on ny part.

THE COW SSI ONER: Anybody el se? Can you give sone...?

MR. ROSENBLOOM  Probably approxi mately 20 m nutes.

THE COW SSI ONER: Thank you so nuch.

MR. HARRI' S: Approximately ten m nutes.

THE COW SSIONER: All right, well --

MR HRA: After the job that M. Neave has done, 1'l
be no tine.

THE COW SSI ONER: Wl |, that gives you sone
i ndication, sir.

A Ckay.
THE COW SSI ONER:  Tonorrow at --
MR McGOMAN: M. Conmm ssioner, I'mjust -- | haven't

spoken with ny coll eague, but ny understanding is
that we have a witness fromout of town schedul ed
to commence at ten o' clock tonorrow norning.
wonder if we mght attenpt to see if we can nake
alternate arrangenents, but if necessary, we could
start perhaps a little bit early and we could

advi se counsel through e-mail and you through M.

Regi strar.

THE COW SSI ONER:  So you're suggesting 9: 307

MR McGOMAN.  Well, | don't knowif that's -- causes a
problemfor any of ny friends. |If it does, then

obviously that won't work. M concern is that we
have wi tnesses lined up to conme by video
conference who are out of town, and |I'm not sure
about their availability to nove.

MR. NEAVE: M. Conm ssioner, |'mcontent with nine
o' clock if that suits your schedule. | appreciate
this is -- this is heavy going and it's inportant
evidence, so |I'min your hands.

THE COW SSI ONER: Wl |, counsel, 1'll leave it to you

MR NEAVE: Yes.

THE COWM SSIONER:  1'Il be available. Let nme know.

MR McGOMWAN. Okay. | nean, the -- | think we're going
to -- I've just received word that the conferences
are set, one at -- starting at 10:00 and one

comenci ng imedi ately after lunch tonorrow, so
wonder if it mght not be a bad idea to start a
little bit early to see if we could conclude this
W t ness.

THE COW SSIONER: All right. Doctor, we'll start at
9:00 --

A Ckay.
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THE COW SSIONER: -- and see if we can fit all this
in.

A Al'l right, sounds good.

THE REG STRAR The hearing is now adjourned until 9:00
a.m tonorrow.

( PROCEEDI NGS ADJOURNED TO APRI L 28, 2009 AT
9:00 A M)
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