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Charl es Lee

Cross-exam by M. Neave (for TASER International)
(cont' d)

Vancouver, B.C
April 28, 2009

THE REA STRAR. Order. The hearing is now resuned.
THE COW SSI ONER:  Good norni ng, everyone.

CHARLES LEE, a wi tness,
recal |l ed.

THE COW SSI ONER:  Yes, M. Neave.

MR. NEAVE: Thank you, M. Comm ssioner. David Neave,
for the record.

THE COW SSI ONER:  You were at Exhibit 80, page 5.

MR. NEAVE: Yes, we are at Exhibit 80. Dr. Lee, have
you got Exhibit 80 before you?

A No, | don't.

CROSS- EXAM NATI ON BY MR- NEAVE ON BEHALF OF TASER
| NTERNATI ONAL, conti nui ng:

C Dr. Lee, when we left off we were dealing with
sonme questions that | had for you with respect to
Dr. Poll anen's opinion, which is Exhibit 80 before
the Comm ssion. You' ve got that docunent before
you, Doctor; is that correct?

A Yes, | do.

C If | could, Doctor, have you turn up page 9,
pl ease. And the first paragraph:

A medi col egal autopsy was perfornmed by a
qualified forensic pathologist. The autopsy
report describes mnor superficial injuries
and handcuff injuries. No fatal injury was
found and no overtly lethal condition was
detected at postnortem exam nation. The

post nortem exam nati on incl uded speci al
forensic dissection of the anterior neck and
wri sts, photographic docunentation,

hi st ol ogy, and toxicology. However, there is
no indication that the back or posterior neck
were di ssected and sonme ancillary tests
appear not to have been perforned (e.g.,

hi stol ogy of the "taser mark," vitreous

el ectrol ytes).

A Yes.
C Do you agree with that, Doctor?
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Cross-exam by M. Neave (for TASER International)

(cont' d)

A Yes. | did not do a back dissection. | didn't do
the vitreous el ectrol ytes because the death -- or
t he autopsy occurred two days after death, and
electrolyte interpretation -- vitreous electrolyte

O >

interpretation would be extrenely difficult for
such a long post-norteminterval.

And then Dr. Pollanen at page 10 reviews certain
aspects of the post-nortem exam nation, and he

i ndi cates that:

My review of --

And |I''m down hal fway through the first paragraph
on that page.

My review of the histology reveals nmarked
macrovesi cul ar steatosis (fatty liver),

pul monary henorrhage, rare pul nonary fat
enbol i, and degeneration of the superior
cerebellar verms. | could not confirmthe
presence of dil ated cardi omyopathy. The

t oxi col ogic findings are non-contributory.

Now, with respect to that statenent, this opinion
is saying that confirmation of the presence of

di | at ed cardi onyopat hy coul d not be determ ned.
Do you know whether -- and | think this is the
case -- that Dr. Pollanen did not have the
opportunity to exam ne the heart as an organ?
Yes. He obviously could not exam ne the heart
grossly, and unfortunately | should have taken
phot ographs of the heart at the dissection -- at
the time of dissection, but | forgot to take

pi ctures of the heart. Therefore he only had the
m croscopi ¢ sections of the heart to exam ne.

And we've dealt wth your view of what the

m croscopi c slides of the heart tissue indicate,
and that's that in essence are inconclusive with
respect to that condition. |Is that a fair

st at enent ?

Yes.

And you arrive at that conclusion because of the
opportunity that you had as the attending

pat hol ogi st to exam ne the heart tissue yourself?
Yes, that's correct.

And then, Doctor, if |I can have you turn up page
11, please, under the "Effects of the Taser." The
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par agraph reads:

The vi deo evidence clearly excludes a direct
taser-rel ated acute arrhythm c death. The
mai n evi dence for this conclusion is that
Robert Dzi ekanski is seen to be alive, after
successful deploynent of the taser. Thus, |
amsatisfied that the "tenporal dissociation"
is sufficient evidence to exclude a direct
role of the taser discharge in causing death
in this case.

Do you agree with that, Doctor?
Yes, | do.
Then the report conti nues:

However, does this inply that the taser was
not a co-factor in Robert Dziekanski's death?
The answer to this question has two

di nensi ons.

And firstly he says:

It is possible to argue that death can be
expl ained entirely by the excited

deliriunm prone-position restraint concept

wi thout referring to additional causes. It
is a fact that nost people who die in this
situation are not subject to a taser

depl oynent. Therefore, it is possible to
conclude that the taser need not be a factor
i n deat h.

Do you agree with that?

Yes, that's one possibility.

And you're of the view, | think, fromyour

evi dence that M. Dziekanski was not in a state of
excited deliriunf

Yes, that's correct.

And then he continues on with the second

hypot hesi s:

But, if the excited deliriunfprone-position
restraint concept is accepted as an

expl anation for death, then any co-factor
that increases agitation or induces

addi tional stress should exacerbate the
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Cross-exam by M. Neave (for TASER International)
(cont' d)

Cross-examby M. Hira (for Cst. Kwesi MIIington)

mechani snms | eading to death. Stated
alternatively, the taser could have

contributed to death through a non-

arr hyt hnogeni ¢ mechani sm

What do you say about that hypothesis?

A Again, that's another possibility. That's the --
that's the opinion that | hold, that the Taser
probably contributed to the death but didn't
directly cause it. |It's -- again, it's just one
of the forns of physical restraint that probably
contributed to death

C And that's a hypothesis, correct?

A Yes.

MR. NEAVE: Those are ny questions, M. Conm ssioner,
Thank you. Thank you, Doctor.

MR. HRA: Doctor, nmy nane is Ravi Hra. | represent
Constabl e Kwesi MIIlington, and | believe |I have
just three questions for you hopefully.

A Ckay.

CROSS- EXAM NATI ON BY MR H RA ON BEHALF OF CONSTABLE
KWESI M LLI NGTON:

C One, do | understand your evidence to be that
there is no anatom cal cause of death?
Yes, that's correct.

C Two, do | further understand your evidence to be
that there is no anatom cal finding that the Taser
caused the death in any way?

A That's correct. The Taser doesn't -- the probe
doesn't itself -- doesn't cause significant
injuries. |Its effects are physiol ogical, and
therefore there's no anatomc -- no significant
anat om c¢ fi ndi ngs.

C Three, do | al so understand your evidence to be

that there are no anatom cal findings that point
to the actions of the police officers as having
caused the deat h?
A Yes, that's correct.
MR. H RA: Those are ny questions, M. Comm ssioner.
THE COW SSI ONER:  Doctor, can you tell ne what you
meant by the word "anatom cal"” in that context?
A Anatom cal in the sense that there are structura
findings that are either visible, grossly or
m croscopically. For exanple, gross injury such
as internal organ injuries, fractured |inbs,
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things like that. The injuries that | saw were
all mnor and by thensel ves woul d not have caused
deat h.

MR HARRIS: Dr. Lee, ny nane is Reg Harris. [|I'm
counsel for Corporal Mnty Robinson, sir.

A Ckay.

CROSS- EXAM NATI ON BY MR- HARRI' S ON BEHALF OF CORPORAL
BENJAM N ROBI NSON

C Sir, I'"d like to take you back to just sone of the
processes that you go through prior or during your
post-nortem And if | understand your evidence
correctly, sir, is you do an external exam nation

of the body.

A Yes.

C And then you nove fromexternal to interna
exam nation?

A Yes.

C Your external exam nation is in essence searching,
| ooki ng for any anonalies that m ght be rel evant
to the task you' re undertaking, correct?

A Yes.

C And in that regard, you're exam ning for, anongst
ot her things, abrasions and contusi ons?

A Yes.

C And with respect to contusions and as well as
abrasions, both of those can be caused from bl unt
force trauma being applied to the deceased, if you
will?

A Yes.

C And blunt force trauma is applying force either
t hrough a strike or placing heavy wei ght upon an
i ndi vidual, correct?

A Yes.

C And so for exanple, if sonmeone was to strike an
i ndi vi dual hard enough, you woul d expect to see
evidence of that strike in terns of the blunt
force trauma | eaving either a contusion, abrasion
or bot h?

A Yes, that's correct.

C As well as if one is to place a significant anount
of weight onto an individual, it can |l eave an
abrasion or a contusion as well?

A Yes, it's possible.

C And that's a way of applying blunt force trauma

correct?
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Yes, that's correct.

And in this particular case, your exam nation,
external exam nation, you focused on the entirety
of the body, including the neck, head and throat
area, correct?

Yes, that's correct.

And in your exam nation of those areas, you found
no evi dence of a contusion or abrasion on the neck
area?

Yes, that's correct.

You found no evidence within the hair area of any
brui se or abrasion?

Yes, that's correct.

And in fact, you found no evidence from your
external exam nation to suggest that significant
wei ght had been placed on the back of the
deceased' s neck?

He had sone facial abrasions. That's consistent
with himcontacting face-first the ground. That
may have occurred if weight was placed against his
neck. But the facial injuries are mnor.

Well, let's back up for a nonent, focusing first,
Doctor, on the neck. There was nothing on the
neck to indicate wei ght being placed on the back
of the neck; is that correct?

Yes, that's correct.

And these facial abrasions that you' ve just
referenced coul d have occurred a nunmber of ways.
For exanple, you saw the fall that he took to the
ground?

Yes.

That' s one nmechani sm by which such an injury could
occur ?

Yes.

You saw hi mturning and spinning on the ground
with his head and face near the ground?

Yes.

That' s anot her nechani sm by whi ch such an injury
can occur?

Yes.

I n other words, from your observations of the

vi deo and your understandi ng of events, there are
several possible hypotheses for how the abrasions
on the head area outside the hairline could have
occurred, correct?

Yes.

In addition to your external exam nation, you al so



OCO~NOUITRAWNE

7

Charl es Lee
Cross-examby M. Harris (for Cpl. Benjam n Robi nson)

O > > O O > O O O O >

O >

do an internal exam nation, correct?

Yes, that's correct.

And that involves renoving or accessing by
removing a layer of skin to exam ne the tissues
underneath what's exposed to the visual eye,
correct?

Yes.

And that is in an effort to | ook for, again,
anongst ot her things, evidence of any trauma or
force being applied to a particul ar area?

Yes.

And again, in this particular case you did a

| ayer-w se di ssection of the neck?

Yes, that's correct.

You saw no evi dence of any internal haenorrhagi ng
or bleeding of any sort within that dissection?
Yes, that's correct.

I n other words, you saw no evidence wthin your
di ssection of there being any weight at all having
been pl aced upon the neck?

Yes, | saw no internal neck injuries to suggest
any significant force applied to the neck.

In fact, you saw nothing to suggest any force
being applied to the neck; isn't that correct?
Yes, that's correct.

And again, in this case you saw no evidence to
suggest that asphyxiation in any way, shape or
formwas a conponent in this particular death?
The problem w th asphyxiation is oftentinmes you
actually don't see anything, so as a result it's
hard to conpletely exclude the possibility that
asphyxi ation played a contributing factor. But in
my opinion, it didn't play a significant
contributing factor.

You saw no evi dence what soever indicating in your
exam nati on asphyxi ation, though, did you?

No. There were no signs of asphyxiation.

Now, Doctor, reversing somewhat, | think you
referred to it as a Form B that you received from
the coroner's office?

Yes.

And in this case it's been marked as Exhibit 101.
And you received that form before commenci ng your
autopsy in this case?

Yes.

And present at the tine of the autopsy were two
RCWP of ficers?
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Yes.

And your understandi ng was, from your experience,
they are there to docunent the process and gat her
evi dence?

Yes, that's correct.

And certainly if you felt the need, you had every
opportunity to ask them any questions about the
event s?

Yes.

And you didn't do so in this case?

| believe | did ask themif they had any further
information, but | believe at the tinme they did
not have any further information.

Al right. And the coroner's report that you
received, the FormB, you were infornmed that M.
Dzi ekanski had been tasered by the RCWP?

Yes.

At no time did you ask the coroner how many tines
he had been tasered?

No, | did not.

And at no tine did you ask any of the RCW
officers that were present at the autopsy how many
times M. Dziekanski had been tasered?

No, | did not.

And at no tine subsequent to the autopsy did you
ei ther make inquiries of the coroner of the RCW
regardi ng the anmount of tinmes M. Dzi ekanski had
been tasered?

Yes, that's correct.

MR. HARRI' S: Thank you, Doctor, for answering ny

gquesti ons.

MR, McGOMAN:. M. Conm ssioner, unfortunately, it

appears we have yet another difficulty with our
audi o system There's no sound either in the
courtroomor the nedia room | wonder if we m ght
just stand down briefly and see if we can address
it in short order. Thank you.

THE REG STRAR The hearing will recess for ten

m nut es.

( PROCEEDI NGS ADJQURNED)
( PROCEEDI NGS RECONVENED)

MR. ROSENBLOOM  Thank you. Doctor, nmy nane is Don

Rosenbl oomand | amthe | awyer for the Governnent
of the Republic of Poland. | have sonme questions
for you.
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CROSS- EXAM NATI ON BY MR, ROSENBLOOM ON BEHALF OF THE
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GOVERNMVENT OF THE REPULI C OF POLAND:

Unless | amin error, your final report, the
autopsy report, is undated as to the tinme of its
signature. Can you informnme of the date of your
signing it?

| don't remenber the exact date but | would have
finalized the autopsy probably two or three nonths
after | perforned the actual autopsy. So it
probably woul d have been early 2008 that |
finalized and submtted ny autopsy report to the
Coroner's office.

And | see froma stanp on ny copy of the report
that the Coroner received it on January 29th. |Is
it fair to say that you conpleted the report
shortly before that?

Yes.

You obviously went through drafts of the report
before you finalized it?

Yes.

And did you provide a copy of the draft report to
t he RCWP?

| believe I mght have. It's normally not -- |
normal Iy don't give draft copies to the police or
the Crown, but | think in this case, because they
wanted information faster, | think I did give them
a draft report.

In fact, you renenber doing so, don't you, Doctor?
| believe so.

And who did you provide that draft report to?

| believe | provided it to an IH T nenber,

| nt egrated Hom ci de | nvestigation Team nenber.
And do you recall which nenber you provided the
report to? Wuld it have been Superintendent

Ri deout ?

| don't -- | don't recall the actual nane.

Do you recollect the RCMP asking you for a copy of
the report in draft formbefore you finalized it?
Yes. | believe they wanted information, whatever
informati on | had about the autopsy.

Did you receive any coment about your draft
report fromthe RCWP before you finalized it?

No, | did not.

Were there any changes nmade to your report as a
result of discussions you had with the RCWP
between the draft of the report and the final
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report?

| did not have any discussions with the RCVP.

Now, you have provided the opinion that M.

Dzi ekanski's death was caused by sudden death
during restraint, correct?

Yes.

And you then have defined restraint as including
in this case both the tasering episode or episodes
and the struggle with police as they pinned himto
t he ground and handcuffed him correct?

Yes, that's correct.

And you then have said that you couldn't give an
opinion as to which of these two conponents of
restraint contributed nore to M. Dziekanski's
death, correct?

Yes, that's correct.

And you're still of those opinions?

Yes.

Now, can | assune that you would agree with ne
that in the absence of the tasering and in the
absence of the struggle with the police, M.

Dzi ekanski woul d be alive today?

Yes. |If he wasn't restrained, chances are he
woul d still be alive.

In other words, had the arrest taken place in a
non-confrontati onal manner, mneani ng w t hout
tasering and without a struggle, M. Dziekansk
woul d be alive?

Yes, he would nost likely be alive.

Now, you |learnt after preparing and signing off on
your report in |ate January that he was tasered
nore than once. But maybe that's unfair to you
Wul d you informus, when did you learn that M.
Dzi ekanski had been tasered nore than the once?

| believe that was when the Crown gave that press
conference where they said that they were not
charging the police officers.

That was in Decenber of |ast year, 20087

Yes, | believe so.

And so did you | abour under the belief fromthe
time that you signed off on the report in January
of 2008 until Decenber of 2008 that he had been
tasered only once?

Yes, that was ny understandi ng, that he was
tasered only once.

Were you surprised to learn of the information
provided in that press conference in Decenber
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| guess you can say | was surprised. Again, the
actual -- the actual details of the restraint
process wasn't really known to ne. But |ike |
said, | don't think it really would have nade a

significant difference in ny opinion had | known

t hat before.

"1l get into that in nore detail in just a
monment. I n respect to the officer inposing his
knee on the neck of M. Dziekanski, as we

w tnessed it yesterday fromthe video --

Yes.

-- you have testified that you observed the video,
you saw t he video --

Yes.

-- prior to doing your autopsy, correct?

Yes.

Did you, during that period prior to witing your
aut opsy report, becone aware or did you observe
this formof restraint that we saw yesterday on
the video with the knee on the back of the neck?
No, | didn't -- | wasn't paying specific attention
to the placenent of the officer's knees, so |
didn't pick up on the fact that the |l eg or knee
was on his neck. However, again, | don't think
that played a significant role since he was stil
struggling, he was still noving around, and he was
still sonmewhat vocalizing, which indicates that he
was still able to breathe. | just considered
that, again, as part of the restraint process by
whi ch the police attenpt to restrain an

i ndi vi dual .

But what we learn fromyou today is that at the
time you signed off on the report, |late January
2008, you were unaware of any depl oynent of the
Taser beyond the one occasi on and you were unaware
that there had been this form of physical
restraint with the knee on the back of the neck?
Yes, that's correct.

Is it fair to say that the nore you | earnt
regardi ng the nunber of Taser depl oynents and the
nore that you | earnt about how M. Dzi ekanski was
pi nned to the ground, the greater your confidence
wi th your opinion of the role of the restraint on
causing this man's deat h?

|"mnot really sure how to answer that question.
" m not an expert in use of force. However, al
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the information | have read would indicate that,
you know, it's not a clean, straightforward
process. |It's often very violent. |It's often
very dynamc. And at the end of the day, the
police -- the end result is that the police wll
have to successfully restrain and handcuff the
individual. | don't think that they have an
ability to sinply give up hal fway and say, "This
is too difficult and there may be a chance of
harm Therefore we give up trying to restrain the
individual." M understanding as a | ayperson is
that the police are allowed to use any and al
reasonabl e force, up to and including | etha
force, in order to effect the restraint and
eventual arrest.

G ven that, ny understanding is that their
response is based on the situation and that the
nore the person struggles, the greater their
effort to restrain the individual. And therefore,
| really can't say whether or not the anount of
physi cal force that they used was reasonable or
not .

Nor am | asking that of you, and | apol ogize if |
have not franmed the question in a manner that you
understand. | appreciate you are not an expert in
that area and | don't think anyone expects you to
be able to give an opinion that's of significance
to the proceedings. Wat | am asking you is, you
have rendered an opinion that the death was caused
by sudden death during restraint. You have
informed us that the tinme you gave that opinion
rendered that opinion in |ate January of 2008, you
believed that there had only been one depl oynent
of the Taser. You were not aware of the placenent
of the knee on the neck. M question is, know ng
that the restraint was even nore pronounced than
you knew at the tinme you wote the report, that
there were nmultiple taserings, that there was the
pl acenent of the knee on the back of the neck, can
| assune that you feel even nore confident in the
opi ni on that you have rendered in your autopsy

report?
| don't think nmy -- the confidence in nmy opinion
has actually changed significantly. | still

believe that the restraint did play a contributing
factor in M. Dziekanski's death. Cbviously I
think there are also other factors that also
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pl ayed a role. But again, it's difficult to say
exactly what proportion of which factor
contributed to his death

| want to now explore the question of how nuch

i nformati on was provided to you as you comrenced
your autopsy investigation. Because restraint

pl ays such a critical role in forensic
investigation with incidents |ike this one, you'd
expect the police to give you as nuch accurate
information as is known at the tine of your
autopsy. |Is that not fair to say?

| think they give nme as nuch information as they
know.

And you' d expect that, wouldn't you?

Yes.

And you' d expect that, sir, because trauma to the
body is a significant set of facts that you want
to know before you carry out your pathol ogy

i nvestigation?

Basically, the background information will help ne
in determ ning what parts of the body to exam ne
nore closely. That would certainly be of use.

But at the end of the day, what |I'm | ooking for
are significant internal injuries that may help
expl ain death outside of just the sudden death
during restraint. For exanple, even though there
may not have been a nention of a neck hold,

woul d still do a neck dissection to | ook for
evi dence of significant pressure on the neck, for
exanple. | would still look for internal injuries

such as fractures or |acerations of the internal
organs that suggest that a significant anount of
force was applied to the body. And those are the
things that | would be |ooking for. Cbviously in
an altercation the person will have scrapes and
brui ses, superficial bruises, and those are really
not that significant. So really what |I'm | ooking
for are significant internal injuries regardless
of the type of restraint that they were used.

"' mnot so much speaki ng about what you generally
woul d ook for. |'m speaking to what are you
expectations fromany police force in a situation
like this where there has been an in-custody death
and where you're about to carry out an autopsy.

I nformation regarding trauma to the body that the
police may have is critical for you to be aware of
before you carry out your autopsy?
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A | don't knowif it's critical, but it certainly
woul d be usef ul
And it would be useful, |I'"mgoing to suggest to

you, because in the field of forensic pathol ogy,
your field calls for a high standard of exactitude
in ternms of your investigation of the body?

A Yes, | would say that.

C And as a result, you want to know the history of
trauma to the body before you carry out that
study?

A Yes. | would prefer to have as nuch information
regardi ng the circunstances as possible.

C And having those expectations froma police force,

how do you expect them to informyou of such a
hi story of trauma?

A Well, the problemis, of course, is that usually |
do the autopsy fairly soon after the event has
occurred, and in many police investigations the
amount of information, of known, true information,
is often limted. And that's sinply a limtation
of forensic pathology in that oftentines scene
i nvestigation and the circunstances are often
l[imted and the early information may in fact be
incorrect. And that's sinply one of the
limtations that we have in this field.

C | understand that. Nobody is suggesting that you
can be inforned about facts that the police aren't
aware of. But in the circunstance where the
police are aware of facts relating to traunma
bef ore you conmmence your autopsy, you do expect
themto informyou of those facts accurately,
don't you?

A Yes. | -- it would nice of they do provide ne
with that information. | can't say that | expect
it fromthem but again, it would be nice to have
that information

C And you in fact said that very thing yesterday,
that it would be nice if you had that information
And in this particular case, it would hearing
brief definitely been useful to you, had you known
that in fact there had been four or five
depl oynents of the Taser?

A Yes, it would have been useful for nme to know
t hat .

And it would have been useful for you to know it
in part because it would have alerted you to a
cl oser exam nation of the body in respect to Taser
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mar ki ngs, wouldn't it?

Yes, it would have.

And in fact, had you been informed prior to your
autopsy investigation that there had been four or
five Taser deploynents, you may not have m ssed

t he observing of Taser marks to the back of M.
Dzi ekanski. Is that fair to say?

Yes, that would be fair to say.

And you are aware there is evidence before this
comm ssion fromOficer Hoivik that he was not
only present during your autopsy but he observed
t hose Taser marks to the back?

Yes, that's ny understandi ng.

But you m ssed thenf?

Yes, that's correct.

And as a result, that obviously you nmake no

menti on of such marks in your autopsy report?
Yes, that's correct.

When you are generally dealing with forensic

pat hol ogy matters, do the police normally inform
you of facts that you consider relevant sinply by
ver bal communi cation or by witing?

In witing the only information | get is fromthe
Coroner's Service. |In suspicious deaths or

suspi cious crimnal deaths where the police
attend, it really depends on who actually attends
the autopsy. Sonetines it's sinply just the
forensic identification officers who sinply take
t he pictures and who have no first-hand know edge
of the case. In other tines the police officers
who are investigating do attend and sonetines they
can provide ne with sonme nore information about
the case. But like |I said, in many cases the
information is sketchy.

Well, in this particular case, Doctor, you carried
out your autopsy exam nation on the 16th of

Cct ober, correct?

Yes.

And you were aware that this case al ready
attracted sone controversy, that it had been in
the nmedia during the 14th and 15th of CQctober?
What | recall hearing was sinply that a person
died at the airport after being restrai ned by
police officers. | believe at the tinme there was
no nmention of a video taken at the tine, and that
was basically the extent of nmy know edge of the
case prior to the autopsy.
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Now, during your exam nation of the body - and
you' ve said two RCWVP officers were present - do
you recol |l ect what conversations you did have with
them regarding the incident?

| don't recall any specifics. | think at the tine
it was just -- it was treated as another in-
custody death and -- again, | don't recal

anyt hing significant out of that conversations.

Do you recall any discussion with themregarding
the fact that M. Dzi ekanski had been a victim of
a tasering incident?

| don't think we had any specific discussions
about the Taser itself. | knew that he was
tasered at |east once, but | don't think there was
any specific discussion regarding the Taser

itsel f.

You have exam ned ot her bodies that have been as a
result of a tasering incident?

| think 1've only been involved in one other case
involving a Taser, but in that case the Taser did
not penetrate to the skin, and in essence it was

i neffective.

So this was the first occasion where you carried
out an autopsy of a body where there were visible
Taser marks?

Yes, that's correct.

Havi ng seen the video and observing the officer's
knee on M. Dzi ekanski's neck for an extended
period of time, as you saw it yesterday, as a

pat hol ogi st, woul d you agree with nme that such
conduct by an officer is reckless at best?

| can't give an opinion upon --

M5. ROBERTS: | have to object. I'mnot sure Dr. Lee

is qualified to tal k about use of force and what's
appropriate for a police officer. And by the way,
it wasn't a significant period. It was |ess than
a mnute that was denonstrated yesterday.

MR, ROSENBLOOM

C

Let's take out the word "extended period." But
you being a nedically trained person, ny question
is, is it dangerous for an individual to inpose
their weight on the back of the neck, as you saw
it in the video?

It can be potentially dangerous. But in this
case, it was not in fact dangerous. There was

no -- there was no damage -- no significant danage
to either the airways or the neck or even the
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face, which would be ny concern on pressure placed
on the back of the neck. The back of the neck
itself, even if there were sone bruises, would be
insignificant. |It's the effect of the pressure

pl aced on the back of the neck that we be nore
worrisome and that would be injuries to the face
and particularly the nose and nouth area and
potential occlusion or bl ockage of the airways.

In this particular case, | don't think either of

t hose cases -- either of those findings were
present. Cearly the facial injuries were mnor.
There was no fractures of the nose or nouth area.

| believe he was continuing to vocalize while the
struggl e was continuing, and therefore that
indicates that he was able to breathe. Therefore
t he placenent of the neck -- of the knee agai nst

t he back of the neck, in this case | don't believe
significantly contributed to death, outside of
just the generalized restraint process.

And yet the man was cyanotic. Does that not speak
to the possibility of respiratory problens?

| believe he was cyanotic after he was fully
restrained, that they noted himstarting to becone
cyanoti c.

But if one is restrained and there is a
respiratory problem doesn't it take a second or
two or nore before the discolouration of the skin
t akes pl ace?

Yes, that's possible.

So it is possible that at the tinme of the
application of pressure to the neck, it was
causing respiratory obstruction, which in turn | ed
to a cyanotic condition?

Again, fromwhat | saw in the video, | don't think
that's a reasonabl e scenario, again, sinply
because he was noving, he was vocalizing. That
does indicate that he was able to breathe.

Now, am | right that you did not carry out either
a back or posterior neck dissection?

Yes, that's correct.

Wiy is that?

Again, | didn't see any significant injuries and |
t hought that even if he did have sone bruises on

t he back, they would, again, be insignificant.
Again, they would sinply be signs of an

al tercation.

And other ancillary tests were al so not perforned,
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for exanple a histology of the Taser mark?

Yes, that's correct.

Nor the vitreous el ectrol ytes?

Again, | explained that given that two days had
passed between the death and the autopsy, vitreous
el ectrol yte changes continue after death, and
therefore the results would be essentially
uninterpretable, so it would be a useless test to
do at the tine.

Now, ny learned friend, M. Harris, questioned you
a few m nutes ago regardi ng whether there were any
observabl e brui sing or contusions to the neck
area, correct?

Yes, that's correct.

D d you exam ne the neck area during your autopsy?
| exam ned the front of the neck, yes.

And only the front of the neck?

Yes, because that's where the vital structures
are.

Yes. But where there is pressure inposed on the
back of the neck, obviously if one is to expect
bruising, it is at the |location where pressure has
been appli ed.

Yes.

And you didn't exam ne for that?

No, | did not.

And is it not also correct that where you apply
pressure to a portion of the body, if that

i ndi vi dual imredi ately goes into cardiac arrest,
that you woul dn't expect bruising because there
woul d be a |l ack of blood flow fromthe nonent of
cardiac arrest?

Yes, that's possible.

You say possible. Are you suggesting, officer, in
a -- excuse ne, Doctor. Are you suggesting that
where pressure is inposed on the body and the

i ndi vi dual goes i mediately into cardiac arrest,
you'd still expect bruising?

You can probably form sonme bruising i medi ately
after death sinply because there is sone residua
pressure for at |east a few seconds. The ot her
problem also is that you can danage the tissue
after death, and depending on how the body is then
positioned for transport -- for exanple, if
pressure is applied to the back to cause damage
but the person had already suffered a cardiac
arrest at the tinme, a bruise may not occur at the
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time, but then when you flip the body over for
transport and transport himface up, the lividity,
the settling of the blood, may possibly create an
artefactual bruise sinply because bl ood vessels
have been torn and now that the blood is settling,
it my start to leak out. So in some cases, you
can in fact forma post-nortem bruise i medi ately
after death

But in sone cases you won't, correct?

Yes, that's correct.

Yest erday you spoke about M. Dzi ekanski's
condition shortly after being handcuffed. | think
you spoke about the cyanosis, the |aboured
breat hi ng, the unconsciousness. And | believe you
said - and please correct nme if | msstate your
evidence - that M. Dziekanski was in the process

of death during this period of tinme. 1Is that a
fair comment of your evidence?
Yes. | believe | said that given the signs that

he apparently was expressing at the tinme, that he
probably was in the dying process.

And this was shortly after the handcuffing?

Yes.

And | want to review the significance of the
observations that were nade at the scene by the
police officers as they've testified under oath
here. W have testinony fromthe officers that

t hey observed unconsci ousness. Sone of them
observed the cyanosis. They described it as

bl uish colour in the extremties and the face.
And they al so spoke of the | aboured breathing

i ncluding snoring. Now, you're probably aware
that police officers are trained in first aid?
Yes.

As a doctor, can you please informus why these
observations are critical to a first aid trained
i ndi vi dual .

Well, the biggest concern would be the cyanosis or
the turning blue. That's an indication that the
body is not receiving enough oxygen and that could
be for a nunmber of reasons. That, conbined with
t he | aboured breathing, would suggest to ne that
the person is having difficulty breathing, and
that requires assistance, either change in
position, to help -- possibly help inprove his
ability to breathe, or -- or the use of nore
advanced resuscitation techni ques.
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And you woul d expect airway passages to al so be
i nspect ed?
Yes.
Especially where there's a state of
unconsci ousness?
Yes.
There is a danger of obstruction of the airway by
t he tongue?
Yes, that's a possibility.
All these signs that | spoke of a nonent ago are
likely or possibly precursors of death, right?
Yes.
So what shoul d be expected of such a trained
individual in the field of first aid? First of
all, the defibrillators -- should they be brought
to the scene of such an incident at the nonent one
observes this condition?
M5. ROBERTS: While | appreciate that Dr. Lee is
medi cally trained, his specialty is pathol ogy,
which is the exam nation of tissues, either from
live persons or dead bodies. W do have ot her
experts com ng who are experts in energency
medi cine. That's not his area of specialty and
that's not the area in which he was qualified to
gi ve an opi ni on.
MR, ROSENBLOOM This doctor is nedically trained. He
is the first medical witness here. | don't see
any reason why it is inappropriate to ask this
doctor regardi ng nedi cal questions.

O O 0O> OH> O

THE COWM SSIONER: | think it all goes to weight. o
ahead.

MR, ROSENBLOOM  Thank you.

C So knowi ng the observations that were nade by the

RCMP officers in attendance that day, what should
be expected of officers that have first aid
trai ni ng?

A | believe that they should have foll owed the ABCs
of basic resuscitation: airway, breathing and
circulation. |If they saw an individual who woul d
appear to be in distress, | believe they should
have gone through the basics of making sure that
the airway is clear, that the person was able to
adequately breathe, and obviously assess the
circul ation.

Being in a public building, should they have
called for a defibrillator?
| f one was available, then | guess it should have
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been called for. | don't knowif there was one
avai lable, but if it was available, it should have
been called for.

There is indeed evidence that they were avail abl e
at the airport within a fairly short distance of
where the scene took place.

Doctor, in a circunstance like this, should
the body al so be placed in a manner where CPR can
be carried out on short notice?

Yes. | think the body needed to -- should have
been noved to at the very |least allow the person
to breathe nore easily, again depending on --
Should be -- I"'msorry, | didn't hear you.

To breathe nore easily if the airway was thought
to be partially obstructed.

The body shoul d be placed on its back, shouldn't
it? That's how CPRw |l be perfornmed if it has to
be done?

Yes. |If CPR actually has to be perforned, the
body needs to be on its back. However, if the
person is still sem -conscious -- again, this is
sort of getting outside of ny expertise, but I
believe that there are certain dangers of placing
a person directly on the back in terns of possible
obstruction to the airway.

And it's kind of trite, but you would agree with
me that one does not carry out CPR with handcuffs
with the hands to the back?

Yes. That would make CPR very difficult.

And in respect to the nonitoring of the vital
signs in circunstances where you have observed the
cyanosi s, you have observed the unconsci ousness,
you have observed the | aboured breathing, what
shoul d one expect froma first aid trained
individual in ternms of nonitoring? |'mgoing to
suggest to you that nonitoring should be
continuous. Do you agree?

If at all possible it should be continuous. There
may be situations in which it's difficult to
monitor, for exanple, the pulse continuously. It
really depends on the circunstances.

But assumng it is possible, one should be
nmonitoring on a continuous basis, correct?

Yes. | believe it -- | hate to -- like | hate to
use the word "should," but again, if at al
possible, I think it would be the best way to do

it would be to nonitor continuously.
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C And the reason for that, Doctor, is that tinme is
precious if the individual goes into cardiac
arrest?

A Yes. The shorter the del ay between cardi ac arrest
and resuscitation efforts, the better.

C And in fact the wi ndow of opportunity is at best
three, four, five mnutes?

A Yes, | would agree with that.

C And the optinmumsituation is that that
intervention with CPR or with a defibrillator be
i mredi at e?

A Yes.

C And the progression of events that one is likely
to wtness in this situation is a | oss of
consci ousness and then the shall ow breat hi ng,
correct?

A Yes. | believe that's what occurred in this case.

C And then apnoea, in other words the breathing
st oppi ng?

A Yes.

C And then no pul se?

A Yes. |If the breathing stops before the heartbeat,
the heartbeat will eventually stop probably a
m nute or so afterwards.

C Which leads to a multi-systemorgan failure?

A That happens after circul ati on has ceased for
several m nutes.

C Wi ch | eads, of course, to cardiac arrest?

A No. Cardiac arrest neans that the heart has
st opped, so --

C Yes.

A -- by that tinme the heart has al ready stopped.

C | see. Wich |eads to the organ danage?

A Yes. Well, once a heart stops, the person's
essentially dead.

C Al right.

A So by definition, all other organs wll eventually
fail as well.

C A Richnond Fire personnel, officer, a first
responder to this scene, testified here in these
proceedi ngs that when he arrived at the scene, the
police were five to ten neters away fromthe body.
Wul d t hose observations surprise you?

MR HARRIS: |1'mgoing to rise.

THE COMM SSI ONER: Vel | --
MR, ROSENBLOOM

C

The anbul ance personnel testified in these
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proceedi ngs that by the tinme they got to the
scene, the man was centrally cyanotic. Can you
expl ain what that neans?

A | believe that that neans that he was essentially
blue sort of in the core portions of the body,
basically the central parts of the body.

O tenti mes cyanosi s may occur sonetinmes in the
extremties or the fingertips, for exanple. But
once they start -- for exanple, once their face
and their lips start to turn blue, | guess that's
a pretty good indication that the person is in

di stress, in nedical --

C | s what ?

A I n medi cal distress.

C Yes. And the first signs of that central cyanotic
condition would be extremties?

A Yes, usually.

C And again, a precursor of what's to cone with
central cyanosis if there is not intervention?

A Yes.

C I n your autopsy report you indicate that M.
Dzi ekanski's heart was 370 grans?

A Yes.

C s this weight within normal limts for a male who
has done manual | abour?

A Yes. The heart weight itself is within norma
[imts.

MR. ROSENBLOQV: Thank you. | have no further
gquesti ons.

THE COW SSI ONER:  Yes, M. Harris.

MR HARRIS. |1'd like re-exam nation on clarification

of a question asked by --
THE COW SSI ONER:  Yes, go ahead.

CROSS- EXAM NATI ON BY MR HARRI' S ON BEHALF OF CORPORAL
BENJAM N ROBI NSQN, conti nui ng:

C Doctor, you were asked by M. Rosenbloomw th
regards to the nonitoring of pulse, and the word
"continuously" was used. Do you recall that
during the sequence of questions?

A Yes.

C Do you nean that at the scene an individual is to
keep their fingers on a person's pulse at al
times?

A It may not be necessary to do it at all tines, but

probably regular -- regular checks woul d be
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useful, especially if it |looks |ike the person is
in distress, i.e. he is turning blue, his
respirations are shallow That's sort of an

i ndication that the person probably is close to
going into cardiac arrest if he isn't already, and
t hat one would have to be prepared to do further
resuscitation efforts on short notice.

MR. HARRI S: Thank you.

THE COW SSIONER: All right. That seens to be
everything. Dr. Lee, thank you very nuch. | nust
say that your evidence has been very clear and
conci se and very hel pful.

A Thank you.

(W TNESS EXCUSED)

THE COW SSI ONER: Thank you. W'l adjourn to have
t he next phase set up.

THE REG STRAR  The hearing is adjourned and w ||
resume shortly.

( PROCEEDI NGS ADJQURNED)
( PROCEEDI NGS RECONVENED)

MR, VERTLIEB: M. Conm ssioner, we were attenpting to
reconfigure your courtroomso we could not have
counsel's back to you, but M. Gles feels that
the technical sides of that would be nost
difficult. So for this session right now - it's
not preferable obviously; | don't think any | awer
Iikes to have his back to the trier of fact - but
if you don't mnd, we'll do it the sane way we did
earlier and we'll try to redo it maybe over the
l unch hour.

THE COW SSI ONER:  Yes, go ahead.

MR. VERTLIEB: Sorry about that, but that's just the
way it seenms to work best right now

CHARLES SWERDLOW a wi t ness
appearing via video |ink,
af firned.

THE REG STRAR:  And spell your surnane.

A Swe-r-d-1-o0-w

THE REG STRAR  Thank you. And now | will turn you
over to the Conm ssioner.

THE COW SSI ONER: Thank you, Doctor, for your tinmne.
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There are a few questions here, as you well know.
Yes, M. Vertlieb.
Nice to see you again, Comm ssioner.

EXAM NATI ON I N CH EF BY MR VERTLI EB

OO0 O
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Dr. Swerdl ow, you are a cardiol ogi st and an

el ect r ophysi ol ogi st ?

That's correct.

And you work at Cedars Sinai in Los Angel es?

Yes.

You nmade a presentation to the Conmm ssioner | ast

year when he was conducting his study about Taser

use in British Col unbi a?

Yes, | did.

And you know that in this case counsel for TASER

has asked us to contact you about providing an

opi nion to the Conmm ssion, and we have done that.

W' ve asked you to provide an opinion.

"' m aware of that.

Now, you've prepared a report that all counse

have seen. |It's dated April 22. W thank you for

that. April 22, 2009. Everybody is famliar with

it so l'mnot going to go through it in any

detail. | just want to ask you sone questions and

doing it in away to |leave anple tine for M.

Neave from TASER and others to ask you questi ons.
First let me ask you, are there any changes

or corrections you wish to nake to your report?

Well, I wote it kind of quick, and reading it

this norning | noticed a few typos, but there are

no [word(s) dropped in transm ssion] issues.

Now, | wanted to ask you about the reference at

page 6 to M. Enchel mai er's evidence.

understand that you on your own initiative went to

our website and took his evidence off the website

and you reviewed it.

That is correct.

You' ve never spoken with M. Enchel maier? You

don't know himat all, correct?

Correct.

Now, in your report you nention about the pul se

taki ng and breathing issues that M. Enchel maier

observed?

Yes, | do.

| just want to be clear we're working with the

sane evidence on that. As | understand M.
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Enchel nai er's evidence, the first tine he says he
checked the pulse it felt strong and fast. Does
that seemfamliar to your recall?

Yes.

He did not | ook at his watch, though, to actually
count the beats. D d you realize that?

| did realize that. He described the pul se as
simlar to a pul se of sonmeone who was running. So
| think that gives us an idea of the range of what
he m ght have thought the pul se woul d have been.
Normal | y when soneone's checki ng pul se, would they
count how many beats per m nute?

| think that's the usual approach

So the first pulse, strong and fast. W' ve
covered that. The second, according to M.

Enchel nai er, was not as fast, |ike a person at
rest. Do you recall that?
Yes.

And then he said the third tinme -- and
incidentally, on the second he didn't count it
either. You were aware of that?

Yes.

And then the third time M. Enchel mai er checked,
he said it was a slow pul se, slow, |ow breathing
Did you have that inpression?

| renmenber that he said it was a sl ow pul se but he
didn't characterize it as clearly as he
characterized it the first two tinmes. He didn't
say it's Iike soneone who was sitting or running.
He just didn't use any descriptor. He just said
it was sl ow

So the question then at page 6 of your report, if
you | ook at your fourth paragraph where you're

tal king about M. Enchelmaier -- and if you could
just turn to page 6, please, fourth paragraph,
second sentence. You say: "The second and third
times he assessed the pulse it was slower." Do
you see that?

Yes.

Did you have the inpression that it was getting
slower fromfirst to second to third, or did you
think it was the sanme second to third?

| couldn't tell. | think -- fromthe description
| think it's clear that the pulse is slower the
second and third tinmes than the first time. But
he doesn't provide sufficient detail in his
testinmony for me to draw any concl usi ons about
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whet her the pul se was slower the third tinme than

t he second ti ne.

So your opinion is based on your interpretation
that the pul se that Enchel mai er took was the sane
the second and third tinme?

No, | didn't say it was the same. It was just
sinply that he could feel a pul se.

Now, | wanted to ask you next about your view of
whet her or not Taser was a contributing factor to
the death of M. Dziekanski. What do you say
about that?

Well, | don't know of any scientific evidence that
woul d indicate that it was a contributing factor.
Next | want to ask you about page 7. You said
that -- pardon ne, page 5, about human vol unteers.
Do you renenber making that reference in your
report?

Let me just pull it up so | can -- could you point
to me where it is on page 5? | don't --

The paragraph "Effect of CEW D scharges on

Aci dosi s. "

Yes, | do see that.

Now, the human vol unteers, would any of those
volunteers replicate the conditions that M.

Dzi ekanski was facing and in at the tinme of his
deat h?

No. | think the conditions in the Vancouver
Airport of having travelled for a | ong period of
time and been up for over 30 hours that are
clearly different than conditions that are done in
peopl e who are participating in approved and
control |l ed experinents.

Thank you. Now, | want to next ask you about

page 7, nunber 4, top paragraph. Do you have that
in front of you?

| do.

Nunber 4, 1'Il read it:

The initial ECG recording fromthe LP-12
defibrillator also shows asystole, excluding
t he di agnosis of VT or VF.

Are you suggesting that there could have been no
VT prior to the asystole?

Yes. | know you asked ne about this in our
conversation earlier this norning. So first, ny
poi nt nunber 4 here specifically addresses M.
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Dzi ekanski's cardiac rhythmat the tine the
recordi ng was nade.
Yes, | understand that.
Now, you're -- so | think the broader question is,
is there a chance that he had ventricul ar
tachycardia or fibrillation before this recording
was made and then that rhythm stopped and it was
just never recorded. | think the likelihood of
that is exceedingly low. And the reason | think
that is as foll ows.

M. Enchelmaier felt the pulse and felt a
sl ow pul se up to about two m nutes before the
Ri chnmond Fire Rescue crew appeared and recorded
asystole. So we're tal king about a two-m nute
interval during which we don't have any data.
Now, the general rule [word(s) dropped in
transm ssion] ventricular tachycardia or
fibrillation would | ast |onger than two m nutes.
We don't know exactly how often it |asted, but
let's just say it lasted for two or three seconds.
Then we really wouldn't care because Mr.
Dzi ekanski was unconscious on the floor for a
nunber of mnutes, and if there was a transient
m nor rhyt hm di sturbance that was uni nportant,
then we woul dn't know about it and it woul dn't
matter. So for it to be inportant, it would have
had to | ast for several mnutes and in that case
woul d have had to start at least two mnutes -- it
woul d have to start in the last two mnutes and it
woul d be very likely, in fact nearly certain, that
it would have persisted until the Richnond Fire
Rescue crew arrived. So | think the chance of
that is exceedingly renote.
O course you realize -- or do you realize that
when Richnond arrived, they didn't imed ately put
on the equipnment? D d you realize that?
| do realize that and | did review their energency
medi cal report in sone detail, and nmy nenory is
that the tinme delay fromtheir arrival on the
scene to the recording was of the order of a
mnute. | don't have the exact tine. |Is that
approxi mately your view of the situation?
So | just want to conme back to it. Are you saying
there is no way there was tachycardia prior to the
asystol e recordi ng?
|"msaying that there's a gap of two or three
m nutes where we can't be sure, but it would be
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exceedingly unlikely. And | don't really see how
it changes anyt hing.

Now, you know that there was a survey paper by a
Dr. Zian Tseng, a gentleman with sim/lar
qualifications to you who practises in San

Franci sco? Are you famliar with that work?
I'mfamliar with -- I'mfamliar with a paper
published by Dr. Lee on which Dr. Tseng was a
co-author in the American Journal of Cardiol ogy
earlier this year. |I'mgenerally famliar with
it. | haven't reviewed it in any detail.

Now, you've gone through the anal ysis and we've
got that in your report. Are you suggesting that
M. Dzi ekanski woul d have di ed anyway even if no
Taser had been used?

You know, | don't consider any hypotheticals in ny
report. |If no Taser had been used, we'd be left
with a situation where M. Dzi ekanski was facing
of f against the RCMP in the Vancouver Airport.
Whet her the RCMP woul d have been able to find a
Polish translator [word(s) dropped in

transm ssion] it had to get into a different kind
of struggle with him Now, | don't have any
expert opinion to comment on what woul d have
happened.

Now, | wanted to ask you about page 9 of your
report in the "Concluding Corments" section. You
tal k about -- the last comment given:

Gven the low rate of these sudden in-custody
deat hs, such a prospective study would likely
requi re a sanple size greater than 100, 000
arrests to achi eve neani ngful power.

Do you see that sentence?

| do see it.

Are you famliar that one of the comments from an
epi dem ol ogi st, Dr. Chanbers, is just to that
effect, that there hasn't been an appropriate
sanple done in this field of Taser use?

No, | don't know Dr. Chanbers and | don't know his
work and I"'mnot famliar with -- and | don't know
anyt hing about his testinony or comment.

And then in the next sentence, you say:

It would be expensive, and it would require a
consensus that the hypothesis being tested
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justified w thholding use of CEW in tens of
t housands of cases.

| really want to ask you about "expensive." W
under stand that drug conpani es and ot her nedical
conpani es spend | arge suns of noney testing
products before they're put on the market and that
ot her conpani es, non nedical, spend | arge suns of
nmoney. What did you nean by expensive?

You nean how nuch noney would it cost?

Well, I don't know. You use the word, "It would
be expensive..." |I'mjust wondering what you
nmean.

Well, what | neant is that to collect data
prospectively on 100,000 [word(s) dropped in
transm ssion] Al | neant was it would require

consi derabl e resources to prospectively track tens
of thousands of arrests, collect data, collate the
data, and analyze the data. And | don't know the
exact anmpunt of noney it would cost, but it would

be a substantive effort. |'mnot suggesting by
any -- |I'mnot suggesting it wouldn't be worth it.
" mjust saying that someone woul d have to
identify the resources. [It's not sonething that
could be done with m ni mal resources.

Now - -

And |'m not suggesting it shouldn't be done.

Now, | just want to conclude, because as | say, |

want to leave tinme for others, but | was just
passed a note. Wen | thought you went to the
website to check for M. Enchelmaier, |I'mgiven a
note that says you did not go to the website on
your own but that in fact Jennifer Spencer
directed you to that website. So just so we're
clear, did you go to the website on your own to
find Enchel naier or were you directed by Ms.
Spencer, who's one of the |lawers for TASER, to go
t here?

She told -- yes. She indicated that -- sorry, you
mean did | ook -- did | go to the website after
she indicated there was a website? No, she
informed ne the website existed and then we went

to the website and downl oaded the -- downl oaded
the daily testinonies and found M. Enchel maier's
testi nony.

And you' ve had contact with the | awers for TASER
here in British Colunbia concerning this case?
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| have, absolutely.

And shared information with thenf

Limted i nformation.

And finally, you were good enough to respond to
our request for disclosure of your business
relationships with TASER  You sent us an e-nmai
dated April 25. It's a one-page e-mail outlining
your business relationship with TASER?

| did.

| want to thank you for that. Just so we're

cl ear, because you have categories in two

par agraphs, conpensation for consultation as a
menber of their advisory board, the nedical

advi sory board, and then also for giving evidence.
But the total nunber for 2008 is there on the page
if you add the three colums for board and board
meeti ngs and consulting, right?

[Word(s) dropped in transm ssion]

"' msorry?

That's correct.

What 1'd like to do, Dr. Swerdlow, then, is have
your report marked the next exhibit and your
e-mail the exhibit after that.
VERTLIEB: M. Gles, if you could that, please.
REG STRAR. The report will be marked as Exhi bit
104.

EXH BIT 104: Copy - Report of Dr. Charles
Swerdl ow dated April 22, 2009

COW SSI ONER: And 104A.
REG STRAR: And 104A for the e-mail.

EXH BIT 104A: Copy - C. Swerdl ow e-mail
dated April 25, 2009

VERTLI EB: Thank you.

COM SSIONER: All right, who's next?
KOSTECKYJ: | woul d have expected M. Neave to go
next .

COM SSIONER:  Onh, this is not M. Neave's w tness.

KOSTECKYJ:  Ah, okay.

NEAVE: M. Comm ssioner, | only rise. M.
Vertlieb has called Dr. Swerdlow. He's not been
qualified, and | think that process ought to occur
such that before ny friend engages in seeking
vari ous opinions that we all know the scope of the
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opi nion and the scope of his qualifications in the
normal manner. And |I'm pleased to do that.

THE COW SSI ONER:  Yes, go ahead. | nean, his
qualification is so obvious to nme, but go ahead
and be particular.

MR. NEAVE: M. Conm ssioner, if you' re content that
he's appropriately qualified to give evidence with
respect to el ectrocardi ophysi ol ogy i ssues and the
depl oynent of the Taser and the effect on that,
"1l stop now. | don't think it's necessary.

THE COW SSI ONER: Yes, | agree with that.

MR. NEAVE: Thank you.

MR. KOSTECKYJ: M nane is Walter Kosteckyj. |I'm
counsel for Zofia C sowski.

A l"msorry, sir, | didn't get your nane.

MR, KOSTECKYJ: Walter Kosteckyj and --

A Ckay.

MR. KOSTECKYJ: -- I'mcounsel for Zofia G sowski.

have a few questions for you

CROSS- EXAM NATI ON BY MR, KOSTECKYJ ON BEHALF OF ZOFI A
Cl SONBKI :

C M. Vertlieb indicated and you' ve provided
i nformati on about what you' ve been paid as being
part of the nedical advisory board. Are you also
a sharehol der of TASER I nternational ?

A No, I'mnot. | -- 1 once owned sonme TASER
I nternational stock when | was asked to join
about -- it was a little under $10,000 worth.
Wen | was asked to becone a nenber of the
scientific advisory board, | sold that stock in
2004, so | have not since that time. And | bought
that stock on the open -- | nean | bought that
stock on -- you know, through a standard
commercial transaction. | have not been paid by

TASER | nternational in stock or stock options or
in any ot her way.
C Now, let's talk about the evidence that you gave,
and specifically in relation to this as to whether
or not there could have been ventricul ar
fibrillation. You cannot discount that M.
Dzi ekanski went into ventricular fibrillation at
sonme point before the anbul ance people arrived?
Vell, | would disagree with you.
Ckay. Well, how would you be able to do that?
Well, the presence of a pulse -- well, if we

>0 >
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accept M. Enchelrmaier's testinony, then it's
clear that for the three tinmes his pul se was
sanpl ed whil e he was unconsci ous and |ying on the
ground for a nunber of mnutes after the Taser
di scharge, he had a pul se, and that's inconsistent
wth ventricular fibrillation. So now we're down
to the possibility, nine mnutes later, for the
period in which there is no data, that
fibrillation started and then it stopped and he
becanme asystolic.

Now, that is not theoretically inpossible.
It's just exceedingly inprobable. But even if it
did occur, it would be irrelevant to the question
which |I'm asked to give expert w tness on, and
that is whether or not the Taser could have caused
-- Taser electrical stinmulation could have
resulted in a cardiac arrhythma. And the reason
that it's irrelevant is that if a Taser or any
other electrical stimulation causes rhythm
di sturbance, it happens immediately. [It's not
del ayed for nine mnutes. So whether or not there
was a rhythmdi sturbance that canme and went and no
one actually recorded in a brief interval after
the last pul se was taken and before the first ECG
was taken, it really doesn't bear on Taser effects
on M. Dziekanski's heart for electrical
stinmul ation.
Are you aware, sir, of pig studies which have
concluded that after a tasering that a pig after
sone period of tinme can devel op ventricul ar
fibrillation mnutes later? Are there such
st udi es?
"' m not aware of any such studi es.
You' ve never heard of studies where there has been
testing done on pigs and that after the stimnulus
has been provided to the pigs, that in mnutes
|ater ventricular fibrillation has arisen?
"' mnot aware of studies in which -- |I'maware of
studies in which as a direct result of Taser
stinmulation, ventricular fibrillation occurs.
am not aware of any studies, not just with Taser
stinmulation, but there have been thousands of
studi es perforned over the last 70 years with
direct electrical stimulation in which ventricul ar
fibrillation has been attributed by a credible
scientist or nedical investigator to a del ayed
effect of any type of electrical stimulus on the
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heart. That's just inconsistent with the | aws of
el ectrophysi ol ogy and bioel ectrical stinmulation as
we under stand them

MR. NEAVE: M. Conmm ssioner, it would assist if M.
Kost eckyj has a specific paper that he discuss
that with the witness rather than a genera
statenent to this effect. | think that woul d be
of some assistance to all of us.

MR KOSTECKYJ:

C Now, are you aware, sir, that there's been
evi dence before the Conm ssion as early -- as late
as yesterday that M. Dzi ekanski was breathing --
maki ng a snoring sound rather than breathing in
the nonments after he was restrai ned, probably
within a mnute after the | ast tasering occurred?

A "' m not aware of any evidence given to the
Comm ssion yesterday. | did read the
ci rcunst ances docunment in which M. Dziekanski's
breathing is described as |oud shortly after he
was restrained.

C And are you famliar w th agonal breathing?

A Yes.

C There's been sone evidence that that's what M.
Dzi ekanski was -- what was happening to himin the
m nutes after he was restrained. Wre you aware
of that?

A No. But | would say this in response, that agona
breathing by definition is breathing that's sl ow,
erratic and, you know, by definition around the
time sonmeone's dying, and that it woul d be
i nconsi stent to have a strong, regular pulse for
m nutes later and be in an agonal state prior to
t hat .

C And were you aware that M. Dziekanski started to
becone cyanotic within mnutes of the |ast
tasering and al nost inmediately after he was
handcuffed? Wre you aware of that, sir?

A |"maware in the circunstances report that
there's -- the circunstances report nmentions the
presence of cyanosis.

C And is that inportant in your considerations, the

fact that this gentleman was in a cyanotic state
at that tinme?

A Yeah. Now, the reports | read didn't indicate
exactly how strong that evidence was, but | would
agree that it's inportant. And cyanosis indicates
that there's a |l ack of adequate oxygenation of
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sonme body tissue. So | think that is inportant.
So that conbined with the evidence about agonal
breat hi ng at about the sane tinme, was that

evi dence that you were aware of, sir?

| was aware of the evidence of -- | was aware of
the reports of cyanosis. | did not hear the term
agonal breathing used until you just used it in
your questioning. So | have -- you know, | was
aware of the description of the breathing as given
in the circunstances docunent.

Knowi ng those two facts now, or accepting those
facts -- whether they're right or not, but I'Il
ask you to accept that in the nonents after M.

Dzi ekanski was handcuffed, which would have been
approximately a mnute or |less after last tasering
was adm nistered to him that those facts are
inportant in determ ning what effects the Taser
may have had on M. Dzi ekanski's death.

No, | would reject that. | would say those
effects are inportant in giving us clues as to a
i kel y mechani smof M. Dziekanski's death. |

woul dn't necessarily relate themto the use of the
Taser or any other specific aspect of the nethod
by whi ch he was restrained.

Well, it seens that one of your problenms with the
Taser being involved or responsible in any way for
M. Dziekanski's death is the gap of tine between
the time that he was tasered and the tinme that the
anbul ance people arrived. Am | being fair there?

No. That's not -- that's not a -- I'"'msorry. |
didn't -- no, | would ask you to repeat that on
several levels. | don't think I have any problens

here, so maybe you could rephrase that. You said
| had a problemwth -- you said | had a problem
and | haven't perceived having any probl ens.

Al right. Well, let ne explain it this way. One
of the indications that you' ve nade is why you

di scount the Taser having a direct effect in M.
Dzi ekanski's death, as | understand it, is because
the Taser was adm nistered | ong before the effects
that M. Dziekanski felt, or the asystole
occurred. This gap in tine, that's inportant to
you, is it not?

The gap -- the delay is inportant, but asystole is
al so not a direct electrical effect of cardiac --
is not a direct effect of cardiac electrical
stinmulation. But even if he had becone asystolic



OCO~NOUITRAWNE

36

Charl es Swerdl ow

Cross-exam by M. Kosteckyj (for Zofia C sowski)
Cross-exam by Ms. Roberts (for Governnment of Canada)

within a few seconds after being hit by the Taser,
there aren't, to ny know edge, any scientific
reports of direct cardiac stinulation causing
asystole within the nmagnitude or order of

magni tude of electrical stimulation that Taser
delivers. So the presence -- so if we assune that
t he mechani sm of cardiac arrest is asystole,

think we can use that to exclude a direct effect
of Taser. And independently, a tine delay is also
i nportant.

Now, it's inportant to recognize this. [|'m
not an expert on breathing and I'm not providing
expert testinony on direct effects on the
respiratory system And it would certainly be
possi bl e for any nunber of factors w thout ny
expert know edge to affect M. Dziekanski's
breat hi ng. But whether or not he was turning
cyanoti c because he wasn't breathing, we still
have good evidence that he had a strong and, for
practical purposes, relatively close to nornma
pul se for a nunber of m nutes.

C Now, in your report, you'll agree with nme that you
consi der that M. Dzi ekanski was not the usual
candi date for a sudden death mechanism -- or
sudden death syndrone in restraint. |Is that
correct?

A | think what | said in nmy report that there's sone
aspects of his case that are typical and sone
aspects that are atypical. | think his age and
gender are pretty typical. Most of these happen
to mal es between the ages of 20 and 50. | think
what's atypical is that nost of the -- nobst of the

cases | reviewed had sone type of stinulant or
ot her drug use involved. And M. Dziekanski's
aut opsy shows no evidence of drug use. So | think
it would be atypical in that regard.

MR. KOSTECKYJ: Al right. Thank you. Those are ny
gquesti ons.

M5. ROBERTS: Dr. Swerdlow, ny nane is Hel en Roberts.
| "' m counsel for the Governnent of Canada. Can you
hear ne, sir?

A Yes, | can, Ms. Roberts.

M5. ROBERTS: Thank you.
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CROSS- EXAM NATI ON BY Ms. ROBERTS ON BEHALF OF THE
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GOVERNVENT OF CANADA:

You and | have never net or spoken before?

Is that a question?

Yes. |Is that correct?

Yes, that's correct.

Thank you. W haven't had a | ot of evidence so
far about the heart, and I wonder if | could ask
you sone questions that are very basic to you, |I'm
sure. There's a nunber of different rhythnms and

| ack of rhythms that the heart can have, and |
understand ventricular fibrillation is one of
those. Can you give us a very short definition of
t hat ?

Yes. As you probably know, but just starting at

t he basics, the heart has upper chanbers and | ower
chanbers. The upper chanbers are called the atria
and the | ower chanbers are called the ventricles.
When a chanber is in fibrillation, that refers to
rapid, chaotic and irregular electrical activation
that results in ineffective contraction so that
the blood -- there's no blood flow And if a
patient persists in ventricular fibrillation |ong
enough, he or she wll suffer -- you know, wll
suffer irreversible brain danage and die. So
ventricular fibrillation if untreated is a fatal
arrhythma and the only reliable treatnent is

el ectrical counter-shock. |Is that a sufficient
summary, Ms. Roberts?

Yes, thank you. And you've also tal ked about VT.
Is that ventricular -- is it tachycardia, the T?
So ventricul ar tachycardia, as you probably know,
means rapid heartbeat. Normal heartbeats
originate in the atria, in the heart's upper
chanbers, and those are called -- actually in a
part of the upper chanbers called the sinus node.
So normal heartbeats are called sinus rhythm A
normal fast heartbeat would be called sinus
tachycardia, indicating where it originated.
Ventricul ar tachycardia is a rapid heartbeat that
originates in the | ower chanbers, the ventricles.
Tachycardia usually is a serious rhythm

di sturbance. And | think we've focused on
ventricular fibrillation and ventricular
tachycardi a because cardiac electrical stinulation
[ word(s) dropped in transm ssion] dangerous and
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serious outcones usually causes ventricul ar
fibrillation. On very rare occasions, especially
in people who've had prior heart attacks or other
types of heart disease, can rarely cause
ventricul ar tachycardi a.

C We've al so heard the termasystole. Can you give
us a brief definition of that?
Sure. Systole is the word used to refer to the
[word(s) dropped in transm ssion] not happeni ng.
| believe it's a Geek prefix. So asystole neans
no heartbeat at all. On a practical basis,
asystole is used also to refer to extrenely sl ow
heart rate, say |ess than about five beats per
m nute. But generally asystole refers to heart
rate that -- heartbeat -- either the conplete
absence of heartbeat or heartbeats that are too
slow to sustain life, typically five beats a
m nute or |ess.

C There's al so been reference to PEA or pul sel ess
el ectrical activity. Can you tell us what that is
very briefly?

A Wel |, pulseless electrical activity describes the

spectrum of rhythns seen in cardiac arrest in
which the rate of the heart's electrical activity
woul d be sufficient, if the heart could punp
bl ood, that the person would remain alive. But in
the case of PEA, the heart is being electrically
stinulated but it's not mechanically contracting.
So either there is a disconnection at the cellul ar
level in the heart's electrical activity and the
ability to punp blood, or there's a series of
ot her types of [word(s) dropped in transm ssion]
that would allow the heart to beat but no blood to
be punped, and those could be -- peopl e have
nearly bled to death so there's no blood to punp
and a variety of other sort of trauma-rel ated
situations that don't really have relevance in M.
Dzi ekanski's case.

C W' ve al so heard evidence about defibrillators and
what use they could be. Which of these heart
conditions can defibrillators effectively treat?

A They can effectively treat ventricul ar

fibrillation.
Can they treat sonmeone who has VT or is asystole
or has PEA?

A VT is ventricular tachycardia and they can treat

ventricul ar tachycardia. They cannot treat



OCO~NOUITRAWNE

39

Charl es Swerdl ow

Cross-exam by Ms. Roberts (for Governnment of Canada)
Cross-examby M. Hira (for Cst. Kwesi MIIington)

asystole or pul seless electrical activity.

C And according to your evidence, ny understandi ng

is that in your view M. Dziekanski did not have

ventricular fibrillation or ventricular
tachycardia --

That's correct.

-- after his collapse? |I'msorry?

| think we were both talking at the sanme tine. |

under st ood your question to be, ny opinion is that

M. Dziekanski did not have ventricul ar

fibrillation or tachycardia, and that's correct.

And in fact, have you seen the strips fromthe

defibrillator nonitor?

| have.

And ny understanding is he was asystol e?

That was the interpretation of the EMS crews and |

agree with that interpretation.

So a defibrillator would not have hel ped M.

Dzi ekanski ?

That is correct.

You' ve al so given sone evidence about sudden death

during restraint, or that's been referred to.

Yes.

And we've heard evidence fromthe pathol ogi st who

conducted the autopsy that that occurs outside the

field of law enforcenent. |Is that your

under standing as wel | ?

A Most of the reports -- in fact, all of the reports
| know about or have read about related to | aw
enforcement. |'mnot aware of situations in which
sudden death -- about sudden death during
restraint in other situations. But |I'ma cardiac
el ectrophysiol ogist, and it could very well be
t hat a pat hol ogi st knows nore about this than
do.

M5. ROBERTS: Thank you very nuch, sir.

MR HRA Sir, ny nane is Ravi Hra and I'mthe | awer
for Constable Kwesi M IIlington

>0 >
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CROSS- EXAM NATI ON BY MR H RA ON BEHALF OF CONSTABLE
KWESI M LLI NGTON:

First, Doctor, you and | have never nmet or spoken?
That's correct.

| wish to ask you a question regarding the

evi dence that you gave on June 25, 2008, during
the study session of the Comm ssion. At that

OO0
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tinme - and |'mlooking at, for the record, page
31, lines 19 through 24 - you testified:

What | don't understand very well, and I

don't think is understood very well by
anyone, is how, with all the stress going on
in these confrontations with | aw enforcenent,
how all of a sudden people's hearts just stop
despite all the adrenaline that's going on

t here.

You recal |l giving that answer?
| don't recall giving that answer and | have not
reviewed ny testinony and I don't have it
i medi ately available. But it certainly sounds
like I could have said, and | would accept that |
said that.
Fair enough. It continues to be your opinion?
Right. That's correct.
In other words, fromyour perspective, it's
difficult to find an anatom cal cause of death in
t hese circunstances?
| think -- | think if I was going to rephrase
that, it's difficult to understand that the usual
response to stress, catecholam ne and the
activation of the synpathetic nervous system is
to have your heart race and go fast. And we can
under stand how rapid heart rhythm disturbances
coul d be caused by these types of acute stress.
And in the field of neurocardiology, there are
quite a few studies that |ink ventricul ar
fibrillation to various types of stressful
si tuati ons.

VWhat's perplexing to nost investigators is
how in the same situation the heart could all of a
sudden just stop. And yes, | do find that
perplexing and | don't think that's well
understood, either by nme or by -- generally by our
field.

MR. H RA: Thank you, Doctor. Those are ny questions.
MR. NEAVE: M. Conm ssioner, for the record, David

Neave for TASER I nternational

CROSS- EXAM NATI ON BY MR NEAVE ON BEHALF OF TASER

C

| NTERNATI ONAL:

Dr. Swerdl ow, you and | have net when you were
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preparing for the first phase of the Brai dwood
Inquiry; is that correct?

Yes, M. Neave.

And 1" mgoing to ask you a couple of questions

W th respect to your qualifications. But before
that, you did not provide ne nor did | have any
comrent about the opinion which has been tendered
as your report prior to its tendering and signing
off on April 22nd, 2009; is that correct?

That's correct. [|'msure you woul d have caught
the typos if |1'd provided it.
Now, |I'mjust going to step back for a nonent, Dr.

Swerdlow, and talk briefly about your
qualifications. Your education speaks for itself
and I'mnot going to go through that in any

detail. Is it fair to say that you are first and
forenopst a cardi ac el ectrophysiol ogi st?
Yes, |I'ma cardiac el ectrophysi ol ogi st.

And you' ve been enployed at Cedars Sinai Hospita
si nce 19907

Correct.

And you' ve been nine years as a clinical professor
of nmedicine at the University of California; is
that correct?

Yes.

You' ve conduct ed hands-on research wth respect to
the nedical effects of Taser depl oynents?

No, | haven't.

You have witten and in press is paper 98, with
respect to Taser devices, correct?

That's correct. That's a review of -- and that
paper is the first systematic review of the
cardi ac rhythm and sudden deaths that were
unexpl ai ned and occurred after use of Taser
devices. But it's a review of records taken from
EMS recordi ngs and hospital recordings and police
recordi ngs and police records as opposed to ny own
per sonal hands-on testing of the weapon.

Am | correct, Doctor, that in preparing this paper
for the American Energency Medicine Journal, you
sought and obtai ned various rhythmstrips and

ot her circunstances of persons involved in death
cases in which there had been a proxi mate use of a
Taser ?

Yes.

What's the status of that paper, Doctor?

It's accepted and in press. | don't have a
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publication date. | understand it will be this
sunmer .

And is the Academ c Energency Medicine Journal a
peer-revi ewed journal ?

Yes, it is.

And can you just informthe Conm ssioner what the
peer review process is.

Certainly. Wien a manuscript is submtted to a
peer-reviewed journal, typically the editor
reviews it and if he or she considers the
manuscri pt generally in the field the journal

m ght be interested in and identifies suitable
experts who woul d have expert know edge of the
specific subject matter, the paper is then sent to
typically two or three experts. They provide a
critical review of the manuscript with respect to
originality, scientific nmethodol ogy, quality of
the data, whether the concl usions are supported by
the data, and any other -- and general |evel of
contribution to the scientific field, and then

t hey eval uate the paper, nmake suggestions for

i nprovenent, and advise the journal editor whether
or not the paper would be acceptable if it were
suitably revised.

And in this case the paper has been accepted?
It's in print or will be printed shortly?

That's correct. | received several hel pful
suggestions for revision from peer reviewers, and
| made those revisions and it's been accepted for
publ i cati on.

The last issue I"'mgoing to deal with with respect
to your qualifications is the issue of your

i nvol venent with TASER. Am | correct, Doctor,
that you sit on a nunber of nedical boards for a
variety of conpanies in the United States?

| am a nedical advisor to several nedical device
conpani es but no ot her weapons conpany.

And what's the purpose of your participation on a
medi cal board?

Well, | think specifically with respect to TASER
TASER is interested in input from physicians
regarding the risks associated with use of its
weapons and the design of scientific studies that
woul d appropriately evaluate those risks, howto
conduct them In nmy particular field, it's
difficult to evaluate the cardiac rhythmduring a
Taser di scharge because electrical signals from
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the heart are typically very weak signals.
They're in the range of mllivolts or thousandths
of a volt, whereas Tasers put hundreds or maybe a
t housand volts on the skin. So it's very
difficult to do an el ectrocardi ographic recording
during a Taser discharge, and there are sone
subst anti al nethodol ogi cal issues about how to
record the cardiac rhythm during Taser discharge
that 1've provided advice to TASER about.

So broadly it relates to nethodol ogy,
understanding the effects of electricity on the
heart, and designing appropriate studies to
eval uate risk and safety.

The correct name for that board in ternms of TASER
is the scientific and nedi cal advisory board; is
that correct?

Scientific and nedi cal advisory board.

And what are the backgrounds of sonme of the other
peopl e that are on that board?

Two ot her physicians are cardiac

el ectrophysi ol ogi sts. Two of them are energency
medi ci ne specialists. One is a bionedical
engineer. One is a pathologist. And if | left
anyone out, | apol ogi ze.

Thank you, Doctor. Now l'mgoing to firstly,
before I turn to your report proper, just touch
and go back with respect to the issue that M.

Kost ecky) rai sed about agonal breathing. Can you
provide me with and provide M. Conm ssioner with
a description, firstly, of what agonal breathing
is, and then provide the Conm ssioner with your
opinion as to whether there is any issue rel ated
to agonal breathing in this case.

Well, | think agonal -- ny understanding -- |

woul dn't qualify nmyself as an expert on agonal
breathing but |'ve certainly seen enough of it and
heard the phrase quite a few tines. Agona
breathing is typically described in the context in
whi ch soneone's having a cardiac arrest and has no
pul se, and it's the breathing associated with the

absence of pulse in which soneone -- and it's
typically irregular, deep and very transient. And
that's really all | would have to say about it.

Now, | don't think that term applies here
because in the normal use of the term agonal
breat hi ng, the next thing that happens is that
peopl e just stop breathing. It's the breathing --
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it's the last breathing people have before they
die. In this particular -- in M. Dziekanski's
case, | think there's -- | nean, of course this is
all testimony, but there's quite clear testinony
fromM. Enchelmaier and | believe there's also a
mention in the circunstances report that M.

Dzi ekanski was breathing for quite a few m nutes
after he was lying on the floor, and the breathing
| think is typically described then for a nunber
of mnutes in the general terns of being shall ow

| don't recall the exact words. But that would be
inconsistent with the usual use of the term agonal
breat hing, which is basically the | ast breaths
peopl e take before they stop breathing.

Now, Doctor, noving to your report, | just want to
clarify the nature of the factual information that
you were provided in formng the opinions that are
contained therein. | understand that you were
provi ded from Conm ssion counsel with a docunent
that is entitled "Robert Dzi ekanski -
Crcunstances.” |It's a docunent of 12 pages in
length. And as well, | understand you were
provided with sone electronic information; is that
true?

Yes.

And the circunmstances upon which you relied are
outlined in the report that Conmm ssion counsel
provi ded you; is that correct?

|"msorry, you said -- could you repeat that
guestion, M. Neave?

Yes. The information that you relied upon in
formng your opinion is contained wthin the

ci rcunst ances docunment that Conmm ssion counsel
provi ded and the electronic information that was
provi ded?

Yes, that's correct.

And that over and above that, you took the
opportunity to review the evidence of M.
Enchel mai er that's posted on the Conm ssion's
website, correct?

That's correct.

Now, if | can cause you, Doctor, to just turn to
page 10 of 12 of the circunstances docunent.

| have it.

And | will read the bottom paragraph. Part of the
information that you were provided was this:
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M. Dzi ekanski was then repositioned so one

|l eg was bent at the knee, and he was angl ed
so as that he was not fully prone. An airport
enpl oyee checked for and clains he found a
carotid pul se, and al so concl uded that he was
breat hi ng. The enpl oyee knelt at the back of
M . Dzi ekanski’s head and pl aced two fingers
on his neck. First he detected a very fast

pul se; he did not hold his fingers in place.
Initially after M. Dzi ekanski went
unconscious it was noticed that his breathing
appeared to be quite | aboured, as though he
had been exerting hinself physically. However
i n subsequent checks the breathing rate was
descri bed as soneone being at rest. About two
m nutes after the airport enpl oyee checked
M. Dziekanski’s pulse for a first time he
checked it again and this tinme a slower pulse
was detected. Again he did not count the
beats. A third check was done about two

m nutes before the firefighters arrived, and
an even sl ower pul se was detected; again, no
beats per second were counted.

That information was provided to you, and did it
formthe facts upon which you opi ned?

Yes.

Doctor, I'mfirst going to take you to page 2 of
your report, to the "Summary and Concl usi ons"
section.

| have it. Thank you.

Thank you. You say this:

| was asked --

And that is Comm ssion counsel asking; is that
correct?
That's correct.

| was asked to evaluate the records provided
to me by the Comm ssion to determ ne the
cause of M. Robert Dziekanski's death and
what role, if any, CEW may have played in
his death. | have three concl usions.

So fromthat, | understand that Conm ssion counse
sought your opinion with respect to the issue
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outlined in that sentence; is that correct?

A Yes.

C And you forned three conclusions. And |I'm goi ng
to deal with themin order and cone back to the
three of them separately. The first conclusion is
this:

The pat hophysi ol ogi cal nmechani sns t hat caused
M. Dzi ekanski’s death cannot be determ ned
with a high degree of certainty.

The second concl usi on:

The circunstances of M. Dziekanski’s death
are typical of the poorly-understood syndrone
of sudden, in-custody death, often occurring
after restraint.

And | astly you concl ude:

There is no nedical, scientific evidence to
support the conclusion that CEWdi scharges
contributed to M. Dzi ekanski’'s deat h.

Those are your concl usions, Doctor?
They are.
Let's deal with the first one, that being:

O >

The pat hophysi ol ogi cal nmechani snms t hat caused
M . Dzi ekanski’s death cannot be determ ned
with a high degree of certainty.

Can you informthe Conmm ssioner as to why you
formed that concl usion?

A Yes. So just to look at the big picture of the
circunstances of M. Dziekanski's death, after he
coll apsed to the floor, | think there's a general
consensus that he was unconsci ous but that he had
a pul se and that he was breathing although his
breat hi ng may not have been entirely nornal.

Now, it's not -- again, |I'ma cardiac
el ectrophysi ol ogi st but I'malso a physician. And
it's not entirely clear -- | don't think -- |

don't have a good explanation, and fromwhat |'ve
read in the autopsy report and the circunstances
docunent, there's really no good expl anation for
why this gentleman, who was fighting with the RCW
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and resisting while he was on the ground and bei ng
handcuffed, all of a sudden stopped resisting and
t hen | ost consci ousness.

But | think we can conclude that if we had to
say -- thinking of sort of the three main body
organs involved here, the brain, the heart and the
| ungs, that sonething was going on with the brain
because ot herwi se you woul d remai n consci ous. And
so the first thing that happened to himis
sonmething related to his brain, and exactly what
it was, | don't understand. | think [ater we have
good evidence that he continues to have an
adequat e pul se whenever it was sanpl ed during the
period of time for, say, at least five to seven
m nut es when he was |ying on his back. And for
all this time, he remains unconscious and it seens
that his breathing is shallow, and if he's
cyanotic, perhaps his breathing is inadequate.

So the next thing that happens is there was a
nunber of m nutes where he's probably not
breat hi ng adequately. Now, why that should be,
again, is not clear to ne.

Finally, he has a cardi opul nonary arrest.

Now, although we don't know for sure exactly why

t hat happened, it seens nore likely to nme that the
primary thing that happened is his breathing got
shal | ower and shal | oner and he stopped breat hi ng,
and of course, once you don't breathe at all for a
while, then your heart stops. But | think the
exact physiol ogi ¢ nmechani sns by which he | ost
consci ousness and then why his breathi ng got
shal l ower, | don't understand those. And that's
what | -- that's sort of a (indiscernible).

VWhat can you i nform Conm ssi oner Brai dwood about,
internms of the pulse issue? You' ve described in
your response that there was an adequate pul se.
And what does that have to do, if anything, with
ventricular fibrillation and whether it existed at
any point in tinme?

VWl l, patients or subjects who have ventricul ar
fibrillation have no pal pable pulse. And so the
presence of a pal pabl e pul se categorically

excl udes the rhythm di agnosis of ventricul ar
fibrillation.

Can ventricular fibrillation self-correct?

Yes, it can. It's rare but it can.

Under what circunstances?
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A Vll, | think ventricular fibrillation can self-
correct -- let nme backtrack. | don't think we
have a cl ear understanding of all the
ci rcunst ances. Most cases of ventricul ar
fibrillation or nearly all cases do not stop, but
occasionally in the nedical literature we run into
cases of ventricular fibrillation that exist for
30, 15, 10, 15, 30 or 60 seconds and stop on their
own. And when that happened in all those reported
cases, the patients have been -- have made a ful
recovery, they've returned to a normal pul se, no
medi cal intervention has been done, and it's
typically reported as a curiosity.

So ventricular fibrillation does not self-
termnate after 30 or 60 seconds to asystole. The
reported cases in the clinical literature all dea
wi th people who've had transient episodes and
recovered normally w thout any nedi cal
i ntervention.

So |l don't really think this applies to M.
Dzi ekanski's case, in which we have a period in
whi ch his pul se was being felt, we have a brief
interval where we just don't know what the rhythm
was - we have no data - and then he was asystolic.
There's no reason to suspect he had ventricul ar
fibrillation in that interval

C Does a person who is experiencing ventricul ar
fibrillation have the ability to vocalize or nove?
No. After the first 10 or 15 seconds, patients
with ventricular fibrillation are unconscious and
in cardiac arrest. They're unable to make any
vol untary or purposeful novenent.

C Doctor, the second concl usion you reached was
this:

The circunmstances of M. Dziekanski’s death
are typical of the poorly-understood syndrone
of sudden, in-custody death, often occurring
after restraint.

Can you expand on why you arrived at that
conclusion for M. Conmm ssioner.

A Well, this syndrone generally is assigned when the
cause of death is uncertain. And | think the
first thing | think we can say is the precise
cause of death is uncertain, and it's a
descriptive syndronme, a syndronme in which subjects
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who are taken into custody, often with the use of
restraint, typically after a few m nutes, just
stop resisting and are found dead. The typical
age range is 20 to 50 years. Typical subject is a
man. There are very few wonen. So to the extent
that this is a death that occurred shortly after
restraint, there's no other cause of death

found - you know, he fits that age and gender
profile - that nmy statenent is based on that type
of t hi nking.

Doctor, on page 8 of your report, you outline a
nunber of criteria that you say are typical of
decedents who experience sudden, in-custody death.
And you' ve nentioned already male, age 2 to 50
years. Tell nme about the agitated behaviour
criteria.

| neglected to nention these two other facts.

Just for the record, | believe you said age 2 and
you nmeant age 20. | apol ogize. So often these
subjects are agitated, and again, | nean, |'m not

a psychiatrist, but certainly M. Dzi ekanski while
he was in that |ounge and throw ng equi pnent
around generally seened agitat ed.

And then nost commonly in these deaths, the
first recorded cardiac arrest rhythmis asystole
or PEA, and that would fit with the recorded
rhythmin M. Dziekanski's case.

So just to put this in context for the
Comm ssioner, |ook at the cardiac arrest rhythmin
subj ects who die on the street unexpectedly.
Typically, say, 40 to 70 percent of those subjects
w Il have ventricular fibrillation depending on
the city in which you | ook at those data and t hat
sort of thing, whereas for the limted data that
we have about -- and particularly the data -- the
limted data we have from previ ous studi es about
the cardiac rhythmin sudden unexpected death
syndrone after restraint, that nost of those
patients had either asystole or PEA
Doctor, in that context, dealing with the criteria
that you indicate of the first recorded cardi ac
arrest rhythmis asystole or PEA, can you provide
t he Comm ssioner with sone further information
about the scope of your research paper that we
previously discussed, as | think that is on that
t opi c.

Yes. So when | started consulting wth TASER, one
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of the questions | asked when they asked ne about
coul d these deat hs happening after exposure to
Taser be caused by Taser, | said, "Do we know what
the rhythnms are? Because if the rhythmis
ventricular fibrillation, then it m ght be

possible. If the rhythms not ventricul ar
fibrillation, then electrical stinmulation couldn't
be the cause of death." And | said, "Do we know

what the tinme course of collapse is? |If people
col |l apse instantly or wwthin 10 or 15 seconds,
that's very consistent with electrical stinulation
causing ventricular fibrillation, but if people
collapse a few mnutes later, that's really

conpletely inconsistent.” And they said, "Wll,
we have a few anecdotal reports but no one's ever
reviewed this information. It's very hard to
get."

So I did an exhaustive survey of all the
cases | could find that had been reported off of
an Internet website of subjects who had died
suddenly and unexpectedly after use of Tasers and
collected and wote to the police and energency
medi cal organi zations that had taken care of these
subj ects and got as nmany responses as | coul d.

And | was able to -- and here are sone of the
things | learned. | learned first of all, of the
sudden deat hs that happened after Taser exposure,
about 60 percent of them happened in the first 15
m nut es and about 40 percent happened nore than 15
mnutes later, way out of the range of tinme in

whi ch direct electrical stimulation could be

consi dered rel evant.

And then | |l ooked in detail at the records
for as many of the subjects who died within the
first 15 mnutes, and | was able to get about half
of those with adequate nedical records to
determ ne what the cardiac rhythmwas. And of
t hose, the cardiac rhythmwas ventricul ar
fibrillation in only four of the 56 subjects, and
it was asystole in the remaining -- or PEA in the
remai ni ng 52.

And so generally, the cardiac rhythm after
Taser in deaths that have occurred in the first 15
m nutes after Taser stinulation is asystole or
PEA, and M. Dzi ekanski's cardiac rhythm woul d be
typi cal of the nost comon rhythm seen, which was
asyst ol e.
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C Doctor, your third conclusion on page 2 of your
report is this:

There is no nedical, scientific evidence to
support the conclusion that CEWdi scharges
contributed to M. Dzi ekanski’'s deat h.

Wul d you pl ease expand on that for M.
Commi ssi oner.

A Vell, froma cardi ac el ectrophysi ol ogi cal point of

view, there are a couple of things you can
[word(s) dropped in transm ssion] on when it cones
to bio-electrical stinulus. One is that direct

el ectrical stinulation always causes i medi ate
effects. The second is that when direct cardiac
el ectrical stinulation causes a heart rhythm

di sturbance, it's alnost always ventricul ar
fibrillation, and every now and then it's
ventricul ar tachycardi a.

In M. Dziekanski's death, we know his
col | apse was not imedi ate. W know he had an
adequate cardiac rhythm for a nunber of m nutes
foll ow ng exposure to Taser, [word(s) dropped in
transm ssion] Taser stinulation. And we know that
when he did have a cardiac arrest, it was
asystole. So nothing here fits with direct
cardi ac el ectrical stinulation.

So then we need to consider any other
possible indirect effects of the Taser, and |
think -- you know, we've talked a little bit about
the concept of stress effects. And certainly
while the idea of stress is alittle bit nebul ous,
it's generally considered to be as it relates to
the brai n-heart access, the physiol ogical response
of a person or an organismto the perception of
threat, and that involves as far arrhythm as are
concerned, it involves direct synpathetic nerve
stinmulation of the heart and it involves rel ease
of stress hornones, and the ones we care about the
nost are catechol am nes. Now, both synpathetic
nervous stinulation and stress-rel ated
catechol am nes can directly affect the heart.

They can nmake the heart beat faster, as we all
know when we feel an immedi ate stress, and in

vul nerabl e individual s they can cause ventricul ar
tachycardia and fibrillation.

The time course of that typically would be a
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few seconds to a mnute. But again, in M.

Dzi ekanski's case, we know that for mnutes |ater
he had a normal rhythm And so while | think it's
nearly certain M. Dziekanski was stressed,
there's no evidence that stress, whether it was
the stress of the confrontation, stress of
fighting wth the police officers, or any other

ki nds of stress he was under or stress fromthe
Taser -- whatever the stress he was under, it
didn't cause the cardiac arrhythma that led to
his death. | think that's the substance of ny
third point.

Doctor, |'ve just got a few questions just for the
purpose of clarification on certain terns that are
in your report. On page 3, under the headi ng of
"Di agnosis of Cardiac Arrest Proximate to TASER
CEW Di scharge, " you refer to sone nodel ling
studies, research in animals and humans, and you

use the term"cardiac axis." Wat is that?
Right. Let nme just look this up. I'msorry, it's
i n which paragraph? | apol ogi ze.

It's in the first full paragraph on page 3 under

t he headi ng "Di agnosis of Cardiac Arrest Proximte
to TASER CEW Di scharge. "

Sure. Well, the broad point is this, that when
Taser -- if electricity 1is delivered to the body,
it's not just how much electricity is generally
delivered to the body; it needs to get into the
heart. And so the axis of the long axis of the
heart is sort of top to bottomalong the heart,
and the general idea is that we have the greatest
i kelihood of getting the strongest el ectrical
field if the heart is sort of put in a sandw ch
between the two el ectrodes. And a good way to do
that would be to line the el ectrodes one

i mredi ately above the heart on one side and one

i mredi ately bel ow the heart on the other side.

The term "cardiac axis" refers to the direction in
whi ch the heart is oriented.

Am | correct that the axis would be frommdline
centre chest to upper left chest?

Well, | thought it would be nore to the left of
the chest and in a line that sort of runs toward
the left foot fromthe centre of the chest. I n

ot her words, different orientation.
Ckay, that's fine.
| think the broad point -- it may be that although
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| use this term"cardiac axis," | think the broad
purpose of ny report was to nean that if you want
to study the effects of Tasers on the heart, you
want to get a Taser electrical field that's strong
in the heart, you want to put the el ectrodes one
on each side of the heart to maxi m ze the chance
that the field strength will be strongest around
the heart. And the term"axis" here is not really
critical to ny report.

Thank you. Doctor, you say at the bottom of that,
the | ast sentence in that paragraph:

It is widely accepted that cl osely-spaced
drive-stun, electrodes cannot induce VF.

Can you expand on that, please.

Yes. Well, first of all, just on principles of

bi o-stinulation, a corollary to what | just said,
if you want to have a big effect on the heart,
what you do is you take el ectrodes and put them
directly on opposite sides of the heart so

el ectric current flows fromone electrode to the
ot her through the heart. |If you want to have a
smal | effect on the heart or mnimze that chance,
you' d stinulate through two very closely spaced
el ectrodes on the skin so the electrical field is
very weak far away fromthose two el ectrodes.

Now, in terns of experinental evidence,
really, except for, | believe, one study by Dr.
Lakireddy, all the studies that try to eval uate
Taser effect on the heart use the probe el ectrodes
and put them on opposite sides of the heart
because it's very hard to show Tasers cause
cardiac arrhythma in animal nodels and the
i nvestigators want to maxi m ze the chance of
showi ng that.

So Lakireddy, who did study the effect of
drive stun stinulation, shows that it -- he didn't
show that -- he did not induce any arrhythm as
with the drive stun stimulation no matter where he
put it on the chest.

Doctor, in the course of your report on pages 4
and 5, you discuss the potential role of acidosis.
Can you provide M. Conm ssioner with information
on that issue, please.

Right. Well -- you know, acidosis is one of the
factors that is often consi dered possi bl e cause
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when patients stop breathing and their hearts stop
beating. They devel op asystole. And there are
two problens that happen when you stop breat hing.
One is there's no oxygen flowing to the body, and
that's the cause of the cyanosis. The second is
that a result of the |ack of oxygen flowng to the
body, the body -- I'"'msorry -- that independent of
t he i ssue of oxygenation, breathing also is used
to exhale the built-up carbon dioxide that's the
result of nmetabolic activity. |If you don't exhale
carbon dioxide, it builds up in the blood as an
acid called carbonic acid and this is what's
called respiratory acidosis. And as the body
becones progressively nore acidic, then cellular
mechani snms, including cardiac contraction, tend to
work | ess poorly, so that if people don't breathe,
it's both a conbination of the acidosis as the
result of being unable to exhal e carbon di oxide as
well as the |ack of oxygen fromthe blood, |ack of
oxygen that causes people to die.

Now, beyond that, there's an issue with
excretion of what are called netabolically
originating acids, and the biggest one we are
concerned about in sonebody who had been
struggling with the police is called lactic acid.
Lactic acid is an acid that's generated when
muscl es work very hard and they don't get
sufficient oxygen transported to them while
they're exercising, and the general broad pat hway
for getting rid of lactic acid is it goes to
the -- blood transports it to the liver. 1In the
liver the lactic acid is converted to carbonic
acid, which is the acid that the |lungs can then
breat he out as carbon di oxi de.

So if a person, for exanple, had a | ot of
lactic acid built up from exercise and had bad
liver disease, it would take |onger to convert the
| actic acid to carbonic acid that you can exhal e.
And of course, if your liver's not working well
and you're not breathing well, then the potenti al
for being acidotic is greater. And since these
considerations generally apply in M. Dziekanski's
case, | raise themas things that would reasonably
be considered. Now, we don't actually have a
measure of blood acid or pHin M. Dziekanski's
case, so we don't have any precise evidence as to
his degree of acidosis, or, if he had acidosis,
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what the causes is.

But | thought that since there were these
i ssues with himnot breathing and himhaving a
hi story of liver disease, that | ought to raise
themin ny report.
Doctor, if I can nove now to page 5 of your report
under the heading of "Medical Sunmmary of Events
Leading to M. Dziekanski's Death," you have a
par agraph under "Background" which is:

Based on post-nortem evi dence and reports of

his activities, M. Dziekanski was, to a high
degree of certainty, a chronic alcoholic who

had both al coholic liver disease and

al coholic dil ated cardi omyopat hy.

On what basis did you arrive on those concl usi ons?
The autopsy report that the Comm ssion provided nme
Wit h.

Thank you. Now, on page 6, you had the
opportunity to review M. Enchel maier's evidence
Wth respect to his nonitoring of the pulse, and
that's consistent with the information that was in
the circunstances docunent that the Conm ssion
counsel provided you; is that correct?

It's generally correct. | have one very m nor
comment about not inconsistency but |ack of
clarity that | just wanted to raise. If you | ook

at the circunstances report, on the top of page 11
if you have the opportunity to [word(s) dropped in
transm ssion].

Yes.

The circunstances report says in the second |ine:

A third check was done about two m nutes
before the firefighters arrived, and an even
sl ower pul se was detected; again, no beats
per second were counted.

Now, if you read M. Enchel maier's exact

testi nony, he doesn't conpare the rate of the
pulse the third tinme he checked it with the rate
of the second tine he checked it. He just says it
was a slow pulse. The first time he says it's a
sl ow pul se as if sonebody was sitting, sort of

i nplying, best | could tell, that it was a nornma
pul se. Here he just says in M. Enchelnaier's
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testinmony that it was a sl ow pul se but he doesn't
specifically characterize it.

But you know, that's, | think, a subtlety of
detail that generally -- you know, |'ve gotten ny
facts fromthe circunstances docunent and from M.
Enchel mai er's testinony, but when there have been
subtle differences, I went by M. Enchelmaier's
testi nony because that seened to be the source.
And i ndeed, Doctor, page 97 of M. Enchelnaier's
evi dence, the statenent in his evidence is this:

| noticed that with his pulse it was a sl ow
pul se, still a clear pulse there in his
carotid pulse, again in his neck. And the
breat hi ng was sl ow, |ow breathing, but stil
cl early breathing.

Yes. That's the passage |'mreferring to. |'m
just making really a mnor, relatively subtle
point that he doesn't nake a specific conparison
of the pulse when he did it the second -- neasured
it the second and third tine.

Doctor, are you generally famliar with how

aut omat ed external defibrillators work?

Yes.

In this case there's evidence that when the AED
was first hooked up to M. Dziekanski, there was a
no shock advisory. \What does that nean?

Well, a no shock -- well, automatic external
defibrillators analyze the heart rhythm and if
they detect a very rapid rhythm which would
usually be ventricular fibrillation but it m ght
be ventricular tachycardia, they advise a shock.
And if it does not detect a very rapid rhythm --
and typically the rate [word(s) dropped in

transm ssion] automatic external defibrillators
are around 200 beats a minute. So if the rate is
bel ow that, it advises no shock.

Now, in M. -- in this particular case, not
only do we have the conclusion of the
defibrillator analysis circuit that no shock
shoul d be advised - that is, ventricular
fibrillation or ventricular tachycardia is not
present - we al so have the actual recording that I
or any other expert can review it and nake an
expert determ nation as to what the exact rhythm
was at the tine and whether the defibrillator
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algorithmgot it right. And in this case -- and

t he Comm ssion was ki nd enough to provide nme with
those recordings, and | think it's quite clear
that the diagnosis was not only just a non-
shockable rhythm it was clearly asystole. As
soon as they stopped CPR and for the duration in
whi ch they stopped CPR on the Richnond Fire
Department report, there are no heartbeats of any
ki nd.

At page 7 of your report, Doctor, you engage in a
di scussi on under the heading, "M. Dziekanski did
not die fromelectrically-induced cardi ac
arrhythm a,"” and you outline a nunber of factors.
Can you expand on that part of your opinion,

pl ease.

Yes. Let ne just bring it up very quickly so that
| have the sane pages in front of me as you do.

So the first point - and this is a bit repetitious
with some of ny previous testinony - but if

el ectrical stinulation causes an arrhythma, it's
al ways ventricul ar tachycardia or fibrillation and
it always occurs immediately. And then the
subsequent points | raise all show how that --

t hose circunstances are inconsistent with the
facts in this case.

So first, the time between the | ast Taser
di scharge and both M. Dziekanski's |oss of a
pul se was certainly not inmediate. Now, the
timeframe mght be as long as -- it was probably
in the range of 9 to 11 m nutes dependi ng on when
in that two-m nute gap after the | ast pul se
measurenent by M. Enchelmaier M. N jinsky |ost
his pul se -- Dzi ekanski, excuse ne, |lost his
pul se, but it certainly wasn't imredi ate.

Secondly is just the fact that M.
Enchel mai er clearly describes a pulse within the
normal range of volunme and rate for a nunber of
m nutes after the Taser discharge.

The third is that the rhythns recorded both
by the fire fighters' AED and subsequently by the
paranedi cs' nore sophisticated defibrillator show
asystole, and that's of course a different rhythm
fromventricular fibrillation or ventricul ar
tachycardi a.

So there's clear evidence that M. Dzi ekanski
had an adequate pul se [word(s) dropped in
transm ssion] discharge, and that when he lost his
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pul se the rhythm was asystol e.

MR. NEAVE: Thank you, Doctor. M. Conmm ssioner, |
woul d request that Dr. Swerdlow s report be filed
as an exhibit proper and that the "Robert
Dzi ekanski - G rcunstances" 12-page docunent al so
be filed as an exhibit proper.

THE COW SSI ONER:  Yes, | agree, and they'll each have
a separate nunber.

THE REG STRAR  The first docunent will be 105 and
105A.

MR. NEAVE: Thank you, Dr. Swerdlow. Those are ny
guestions. Ohers may have questions for you.

MR HRA: | think the report has already been filed as
104.

THE REA STRAR:. M. Comm ssioner, |'ve been advi sed
that's al ready been marked. It's 104.

THE COW SSIONER:  So then the circunstances will be
105.

EXH BIT 105: Copy - Robert Dzi ekansk
ci rcunst ances report

MR. STEWART: Dr. Swerdlow, my nane is Dw ght Stewart
and |'' m counsel for the Vancouver | nternational
Airport.

CRCOSS- EXAM NATI ON BY MR, STEWART ON BEHALF OF THE
VANCOUVER Al RPORT AUTHORI TY:

C | just have a few brief questions just to
understand the basis of just really one conment,
and it's in terns of the cooments in terns of the
breat hing of M. Dziekanski. And so |I'm | ooking
at page 7 of your report, subparagraph 2 under the
headi ng cardiorespiratory arrest. And so it's
subpar agr aph 2:

M. Dzi ekanski's breathi ng becane abnormally
shal | ow shortly before or about the tinme he
| ost consci ousness, yet he maintained a

nor mal pul se.

So I just want to ask a few questions in ternms of
evi dence of sone of the w tnesses and whet her that
is consistent with your understanding of shall ow
br eat hi ng.

The first is the evidence of one of the RCW
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of ficers who was i ndeed the RCWP officer who
called for the Code 3, and that's Constabl e Bil
Bentley. He described the breathing of M.

Dzi ekanski in that sort of imrediate period in the
aftermath as follows, and |I'mreadi ng from page
95, line 29. He was asked to describe the

breat hing. He said:

It's a loud breathing |i ke when you go out
for a hard run, you exhaust yourself
physically, trying to catch your breath.

I s that description consistent with what your
under st andi ng of the facts were of shall ow

br eat hi ng?

No. Let ne clarify ny report, which is not
exhaustive. M understanding of what | read - and
| think it's outlined in the circunstances

docunent - is that initially his breathing was
described as hard, and then -- and the precise
description, | think, has varied as |I've heard it.

But ny understanding is that that was for the
first few nonents, and | don't knowif it was a
m nute, but the inpression | got reading the
ci rcunst ances docunment is that initially he had
qui te obvious -- M. Dziekanski had quite obvious
breathing. But after a period of tine, it was --
his breathing was nore shallow. And if you read
M. Enchelmaier's testinony - and that's the only
testinmony |I've read in detail - it seens that he
really had to work to determ ne that M.
Dzi ekanski was breathing later on during the
course of the circunstances.

So | would say that ny point nunber 2 is not
i naccurate but it's not conprehensive. It |eaves
out the fact that the breathing was | ouder and
quite nore obvious, as if he were short of breath
and recovering fromexertion in the struggle with
the RCVWP in the early phase. But later on
think -- so ny coment nunber 2 really focuses on
the description later on of the breathing. And I
believe also in the circunstances report there's a
brief mention of one of the RCMP officers saying
that the breathing was relatively shallow | ater
on. | could pull that up if you need ne to do
t hat .
So in terns of that, it's really just a comment as
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to at the point where it was described to be
shal l ow, that would at that point raise a concern
Wth respect to the respiratory acidosis?

THE COW SSIONER: Wl |, | hesitate --

A Now, early on --

MR, STEWART: Sorry, M. Conmm ssioner?

A |"msorry. Are you --

THE COW SSIONER: Well, | was just going to interrupt.
That's exactly what you sai d.

A | apol ogi ze, M. Conm ssioner. | --

THE COW SSIONER: | say that's exactly what you said.

| don't know quite what counsel's getting at.
It's says "abnormally shall ow shortly before or
about the tinme he | ost consciousness..."

MR, STEWART: M. Comm ssioner, that's the point |'m
getting to. It's that this expert is commenting
on the description of shallow breathing in
reference to a physical condition, but we have
different evidence in terns of what the
observations of breathing were over the course of
t hose seven to nine mnutes. And he didn't focus
in on those descriptions of the breathing.

A M. Stewart, let nme see if | can clarify this.
First 1'd like to say that the precise description
of breathing is not conpletely critical to ny
report. And | would say if I -- and | -- you may
not know this, but M. Vertlieb had witten ne a
letter asking ne to appear fromthe Comm ssion,
and that letter never arrived to nme, and it was
only a day or two before ny report was due that |
found out I had to wite it. So | did all this in
one day. And | think if I had to -- if | had had
enough tinme to proofread this, | mght have
revised the witing here.

But | think a fair statenent would be this.
For several m nutes before he had his cardi ac
arrest, M. Enchelnmaier and at |east one other
RCMP of ficer noted that the breathing was shall ow.
| don't address the fact that early on his
breat hi ng wasn't shall ow, and so maybe a better --
maybe it woul d have been better if | had phrased
it, instead of saying "shortly before he | ost
consci ousness, " "at sone point after he | ost
consci ousness his breathing was shall ow, " and that
right around the tinme he | ost consci ousness,
think you're correct that his breathing was
described as louder. And that's a m sstatenent on
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my part that -- it's an error | apol ogi ze for, but
it'"s not really substantive in the key parts of ny
points | was asked to testify on.

MR. STEWART: Thank you, sir. Those are ny only
gquesti ons.

MR. VERTLIEB: Dr. Swerdlow, it's Art Vertlieb again.

RE- EXAM NATI ON BY MR VERTLI EB

C You were sent a letter fromthe Comm ssion dated
April 7, 2009, and it was a |letter under ny
si gnature asking you to provide an opinion
respecting the cause of M. Dziekanski's death,
i ncluding what role, if any, the conducted energy
weapon may have played in the death. That's the
| etter you' re speaking of, correct, sir?

A It's hard to explain why it didn't arrive. You
have ny correct address. | can't make any -- |
usually get the mail. | get a lot of mail every
day. | don't know what happened, but | never

recei ved your letter, M. Vertlieb.

C No, that's fine. But I'mgoing to have that
letter marked so we've got it clear on the record
what you were requested to do and al so clear on
the record the information that you were provided.

MR. VERTLIEB: So if that could be marked as an

exhi bit.
C And in that letter we refer to a docunent, "Robert
Dzi ekanski - Ci rcunstances,"”" which has been narked

as an exhibit, and you recall seeing that, a
12- page docunent from the Comm ssion outlining
certain facts? You renmenber seeing that?

A Yes, | do, and | have it in front of ne.

C And at the end of that outline there were
supporting docunents. There was a translation of
his Polish health records. You renenber that?

A | reviewed that.

C And there was a copy of the Canada I nm gration
heal th records, right?

A That's correct.

C You saw the video, the Pritchard video, which was
t aken by the bystander?

A | saw -- | saw -- yes, | saw a video that was sent
to ne.

C And fromour office, the Conmm ssion office, you
were sent a translation of that video?

A | was sent a translation. | didn't actually read
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the translation but I was sent it.

You were sent the autopsy report and the

toxi cology report and a printout fromthe
defibrillator?

That's correct.

Now, | want to clear up a discussion you had with
M. Neave. |It's a bit confusing to ne anyway.

M. Neave asked you if you had conmunicated with
hi m about the report before it was conpl eted, and
we're tal king about the report dated April 22, and
your answer was no. Do you renenber giving that
answer ?

| do.

Now, there was an e-mail discussion, though,

bet ween yourself and M. Neave and Ms. Spencer and
Dr. Panescu and a Dr. Kroll about this case prior
to the witing of your report; is that not
correct?

| have sent all those folks -- | have sent e-mails
to different people involved. | have sent e-mails.
| don't recall that they had anything to do with
the specifics of this [word(s) dropped in

transm ssion].

Specifics of what, sir?

| don't think they had to do wth the specifics of
this report.

Ckay. Let ne help you, because you' ve been very
kind in sending us information fromyour office.
Just to help refresh your nenory, October 14, 2009
(sic) Dr. Dorin Panescu -- that's Dr. Panescu,
right, Dorin Panescu?

|"msorry, which date, sir?

April 14, 2009.

Yeah.

9:13 in the evening. Now, he wites: "H , Mrk
and Chuck." Chuck is you?

Yes.

And who's Mark?

| think it's Mark -- Mark Kroll, | believe.
And Mark Kroll, is he part of TASER?

[word(s) dropped in transm ssion] nedical
scientific advisory board at TASER
kay. So Panescu wites to you:

This is the ECG strip recording fromthe AED
in the Dzi ekanski case. | marked two
potential P waves that, if real, seemto
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i ndi cate AV di ssociation or sone |evel of AV
bl ock, a condition that would have been pre-
existent as it could not be induced by
external electricity flow However --

Then he says:

-- | amnot sure whether | see nore than
there actually is to be seen. M ke suggested
| contact you for expert opinion.

Who's M ke?

| don't know who M ke is.

M chael Brave?

Coul d be. You'd have to ask --

Who's M chael Brave?

-- Dr. Panescu. But | -- let nme --

No, who's --

| do remenber this e-mail now --

Ckay. Let ne just finish it. Let ne just finish
it then to hel p you.

M ke suggested | contact you for expert
opi ni on.

Then he says:

Davi d Neave believes this rhythmis not real
just CPR artifact. He indicated that there
was confirmation from paranedics that first
rhythmwas asystole. | do not have that
docunent though. | would appreciate your

t houghts about this rhythm |If you could
reply by tonorrow, that would be great. |
have to file my report on Thu.

Thanks,
Dorin

So that was e-mail between you, Panescu and Mark,
Mark Kroll, concerning this case. You renenber
that now, don't you?

Yes, | do renenber that and | don't -- M.
Vertlieb, I don't consider that had anything to do
with ny making a report. That had to do with -- |
mean, |'mnot splitting hairs here. | didn't
really think about that. Dorin Panescu was
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witing a report for this conm ssion. As you

know, Dr. Panescu is an electrical engineer. |'m
a cardi ac el ectrophysiologist. He was asking ny
opi nion about the details of -- he was asking ny

opi ni on about the el ectrocardiographic recording
in this case, and I sent himback an e-mail and |
remenber staring at it, being confused for a while
till 1 -- till I was convinced that the recording
that he was | ooking at was CPR

And so then you answered that e-mail the next day,
April 15, early in the norning. You wote to
Panescu, Kroll and M chael Brave. So it's your
e-mail to Brave, Mchael Brave. W is that?

It must be that | -- | hit "reply all" to

the -- you know, one of the dangers of e-nuail,
when peopl e send you e-nmails, is when you hit --
you know, hit "reply all,"” and whoever Dorin
Panescu had copied on his e-mail would be the sane
peopl e who woul d be copied on ny response.

So you wite to Mke, Mark and Dorin: "Do you
have any EMS or RCWP narratives of this case you
could share?" And then you say, "Chuck." That's

your e-mail, right?
Yes. That sounds like -- |I'd have to pull it, but
that sounds like -- that sounds |ike what | woul d

have witten

And the next in the line you sent us, about an
hour and a half later, is an e-mail from M chael
Brave, whoever that gentleman is.

M ke is TASER s counsel .

Ckay. Thank you. | didn't know that. 1've never
heard the nane. And there's an e-nail from

M chael Brave to Jennifer Spencer, David Neave,
carbon copy Charles Swerdl ow, Mark Kroll, Dorin
Panescu. The subject is "Please assist with Dr.
Swerdl ow s question below, " and it's:

Jennifer - please assist with Dr. Swerdl ow s
guestion bel ow.

Thanks!

Have a superb day!

The point is that -- and nothing wong with this.
You were getting information at your request from
t he TASER | awyers.

Yeah, this is before -- so M. Vertlieb, you have
to understand, this was before | had any idea you
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were going to ask nme to testify here. Right? |

mean, | didn't find out I was supposed to testify
until sonmething |ike April 20.
Well, | realize you didn't have it. Just so you

know, the letter, April 7, did say:

At the request of counsel for TASER
I nternational, your nanme has been added to
the witness |ist.

But | realize, according to what you're telling
us, you didn't have that letter.

If 1'd received your letter, | would have

r esponded.

So just continuing with this e-nmail and the
request you had and the answer, soneone asking
Jennifer to help you: "Please assist with Dr.
Swerdl ow s question..." This is your question
about asking for EMS or RCMP narratives of this
case. You renenber asking for that?

That's correct.

And then you did get an answer. You were given an
answer in response to that by Ms. Spencer, Apri
15, 9:00 in the norning? Do you renenber that?

| nmean, | remenber -- M. Vertlieb, | renmenber the
general e-mail sequence. | can open up ny e-nai
if you want nme to followit wth you.

Well, you sent this to us. If you want to open
it, you can, but | can read it to you because
we're just about -- we've gone through sone of
this. Let nme just keep going. This is an e-nmail
from Ms. Spencer

Thanks for your work on the Dzi ekanski matter
-- we really appreciate it. | have pulled

the followng material together which I think
may be of use to you and copies are attached:

And then there's a nunber, perhaps seven or eight
docunents. There's a First Responders report, a
Ri chnond Fire AED report, a B.C. Anmbul ance report,
a nunber of B.C Anbul ance reports, a pre-hospital
cardiac arrest report. That was information sent
to you over and above what we sent in our facts
and circunstances, correct, sir?

(No audi bl e response).

And then there was a reference:
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...there are transcripts available on-1ine of
t he evidence of the RCVP and par anedi cs.
They are organi zed by | ast nane...

And a reference to the inquiry. And then M.
Spencer says:

|"ve ordered the key witnesses in our _
per cei ved order of relevance to the cardiac
arrest:

And then she outlines the paranedics' nanmes - Van
Houten, Egli, Maciak, Randell, et cetera. You
remenber getting all this information, don't you?
| do.

And then that was Ms. Spencer trying to help you
wi th your request, | presune. And then you wote
about an hour and three-quarters later. This is
your e-mail to Jennifer Spencer, Mark Kroll,

M chael Brave again, Dorin Panescu, David Neave.

And then you say, "Dear all." Do you renmenber
this e-mail, sir? This is April 15.

| mean -- | renenber the -- M. Vertlieb, I
remenber the general e-mail conversations. | send
alot of e-mails and | don't renenber the -- you
know, you'll have to read it to nme, but I'm

sure -- | nmean, it sounds like the e-mail | wote,
but no, | don't renenber the exact wording of it.

And this is April 15 before your report, which is
dated April 22.

It's before | was aware that | was going to
provide you with a report.

So then to save you looking it up on your conputer
there, what you sent to us: "Dear all" -- and of
course this is your e-nmail to Jennifer Spencer,
Krol |, Brave, Panescu and Neave.

Dear all,

| msinterpreted the tracing | referred to in
my last e-mail. It seens fromthese reports

t hat the Anbul ance Service used an automat ed

CPR unit that provides nechanically identica

conpressions at 120 per mnute, the rate seen

on the recorder. Is that right? | have no
experience wth these units. Assum ng that
is the case, | cannot see an initial rhythm

recorded before the end of page 3. It seens
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to be recorded on P 10 and again on P 16. But
the recording on page 1 seens to ne to be CPR
artifact prior to any ECG In other word
they did nmechanical CPR first and then
checked for a rhythm This is just fine as
prot ocol goes. The rhythmon the bottom of
page 3 - top of page 4 is asystole. There
may al so be asystole on top p 3, but there
are many lead switches, and it is confusing.

Sorry for not understanding this recording.

Chuck.
That's your e-mail, sir?
Sounds like it.
Yeah. | just wanted to be clear. You did
have -- and | don't criticize you for this, but

you di d have conmunication with the |awers for
TASER before you wote the report to the

Comm ssion dated April 22 of 20009.

M. Vertlieb, I"'ma little confused about this
line of questioning, but let ne see if | can
answer because | am under oath here, and it's

i nportant that you and the Conm ssioner understand
that 1'mtelling you folks the truth. Wen David
Neave a few m nutes ago asked ne had | discussed
my report with himin any way before | sent it,

fromthe tinme | received an e-mail -- or fished an
e-mail, | believe, fromCatherine -- | apol ogi ze
for not getting her last name right. It begins

with an S, but one of your Comm ssion
representatives. She sent ne an e-mail sonetine
in the week of the 15th or 18th and it went to ny
junk mail file, and sonetine over the weekend of
roughly April 20th, | found this as | was going
through ny junk mail referring to a letter you
sent me on the 7th saying | needed to testify on
the 22nd and ny report was due. And | said, whoa,
this is the first time |I've heard about this.
After that | wote a report. | didn't send
that report to M. Neave or Ms. Spencer and |
didn't comuni cate any of the report findings |

had till after | sent the report to you. Now,
before I knew | had to wite a report - and |
wasn't really considering this - it is absolutely

true that in preparing his report to you, Dorin
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Panescu sent ne an e-nmail and said, "Chuck, can
you hel p nme understand the el ectrocardi ographic
tracing?" And in particular, |I found the tracings
confusing. | didn't have the tracings. Dorin
didn't send themto nme so | asked TASER s counse
to send themto nme so | could review them and hel p
Dorin in preparing nmy -- preparing his -- you
know, in accurately describing the tracings. And
| think that's where the confusion lies, and |
don't -- | nean, and | didn't really consider when
M. Neave asked ne about preparing ny report. |

t hought he was sinply discussing, you know,
preparation of my report.

But the facts are, | didn't know about havi ng
to wite a report for you until | found an e-mai
sitting innmy junk mail file. That was |long after
| had this conversation with Dorin Panescu. And
even if | were [word(s) dropped in transm ssion]
Dorin Panescu, and | think that's the difference
in the -- you know, |I nean, | think -- | think
t hat explains the circunstances the best | can
expl ain them

VERTLI EB: M. Conm ssioner, just to restate. So
the letter of April 7, 2009, to Dr. Swerdl ow under
my signature, |'ve asked that that be marked as an
exhibit. And again, | apologize for nmy back being
to you, M. Comm ssioner.

REG STRAR:  That will be marked as Exhibit 106.

EXH BIT 106: Copy - Comm ssion Counsel
letter to Dr. Swerdl ow dated April 7, 2009

VERTLI EB: And then the series of e-mails that were
read out, and it starts with the one April 22 to
Ms. Stooshnov. My that be the next exhibit,
pl ease?

REG STRAR:  107.

EXH BIT 107: Copy - Swerdlow e-mail to
C. Stooshnov dated April 22, 2009

VERTLI EB: Thank you.

COWM SSI ONER: Yes, that's fine.

VERTLI EB: M. Conm ssioner, that's all | have for
this person. Thank you.

NEAVE: | have sone questions arising. Dr.

Swerdlow, it's David Neave
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CROSS- EXAM NATI ON BY MR- NEAVE ON BEHALF OF TASER
| NTERNATI ONAL, conti nui ng:

C The question | asked was with respect to your
report. Can you tell the Conm ssioner what role,
if any, M. Panescu, M. Brave, nyself or Jennifer
Spencer had with respect to the contents of your
report.

None.

And what influence, if any, did Mark Kroll, Dorin

Panescu, M chael Brave, nyself or Jennifer Spencer

have on any opinions that you reach in that

report?

A None.

C And indeed -- and this M. Vertlieb did not read
to you, this passage fromJennifer Spencer's
e-mail, and I want to clarify that for the purpose
of the record. On the 15th of April 2009, M.
Spencer provided you with certain exhibits in this
proceeding, and I'mgoing to run through the |ist:

O >

The First Responders (R chnond Fire) Incident
Report (Exhibit 13).

You were provided with that, correct?
The Richnond Fire AED Report (Exhibit 15) -
rhythm strips included here.

You were given that?

A Yes.
C The B. C. Anbul ance CPR Report (Exhibit 75).

Correct?
A That's correct.
Q
The B. C. Anbul ance Servi ce Conti nuous
Conpl ete Report (Exhibit 68), including
rhythminformation
A Yes.
Q
The B. C. Anmbul ance Event Log
A Yes.

C Whi ch was Exhibit 69 at the tine in this
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pr oceedi ng.

The B. C. Anbul ance/ Energency Heal th Services
Comm ssion QOccurrence Report (Paranedic M ke
Egli) (Exhibit 71)

Correct?
A [ Vord(s) dropped in transm ssion].
C The next docunent that you were provided with was:

The B. C. Anbul ance/ Energency Heal th Services
Comm ssi on Qccurrence Report (Advanced Life
Support Paranedi ¢ Van Houten) (Exhibit 72)

Correct?
A Correct.
C
The Pre Hospital Cardiac Arrest Report
(Exhi bit 73)
A Yes, |I'mjust checking all these off on ny
conputer. This is the list that | was provided

wi t h.

C Yes. And finally, the Emergency Health Services
Crew Report, which by that tinme had been marked as
an exhibit in the proceedi ngs as nunber 74,
correct?

A Yes, that's correct.

C Now, Ms. Spencer then goes on to say this:

Al so, there are transcripts available on-Iline
of the evidence of the RCMP and paranedi cs.
They are organi zed by |ast nanme here --

And she provides you with the website of the
Brai dwood I nquiry hearing transcripts, correct?
A Yeah.
C And then she says:

|"ve ordered the key witnesses in our _
percei ved order of relevance to the cardiac
arrest.

And then she provides you with a list, and the
list is as foll ows:

The paranedics are Van --
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And before I go through the list, did you have any
idea, wthout reviewng the entirety of the
transcripts, any of the witnesses that could touch
upon the cardiac arrest issue upon which

Comm ssi on counsel asked you to opine?

A l"msorry, M. Neave. | don't -- | probably
shoul d understand your question but | just don't
quite followit. Sorry.

C Let me break it down. You were asked to opine by

Conrm ssi on counsel when you eventually received

t heir docunent about your opinion, froma cardi ac
el ectropat hol ogy point of view, of the effects of
t he Taser device, correct?

A Correct. That | understand.

C Did you have any idea which w tnesses anongst the
variety of witnesses that were tendered before
this Comm ssion, which of them m ght have given
evidence with respect to cardiac issues?

A No. On the website there's just -- you know,
there's daily transcripts and there's hundreds
[word(s) dropped in transm ssion].

C So what Ms. Spencer is identifying is the
W t nesses that have sonme evidence with respect to
the relevance to the cardiac arrest. The first
one she gives, the first line is:

The paranedi cs are Van Houten, Egli, Maciak,
Randel
Correct?
A That's right. | didn't know the nanes of any of

the relevant [word(s) dropped in transm ssion].

The RCWP officers involved are MIIington,
Robi nson, Bentl ey and Rundel

And she tells you that, correct?
A [ Vord(s) dropped in transm ssion]
C Then she says:

The first responders after the RCMP were

Ri chnond Firefighters: principally Duranl eau
al t hough Graene, Caneron and Kopp were al so
present .

She gives you those nanes.
A That's correct.
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C Then she says:

Trevor Enchel maier was al so a key first
responder -- he's with the Airport Authority
but a former paranedic fromAustralia. He
was assessing Dzi ekanski al ongsi de the RCWP
before the firefighters and paranedics
arrived.

You were informed of that information, correct?
Yes.
And then she says this:

O >

We have additional docunment disclosure that
is subject to undertakings. |If thereis
sonething you think is likely to exist that
you need to review but don't have, please |et
us know and we'll see what el se the

Comm ssion may be able to give you.

That was the information you were provided on that
date, correct?

A That's right.

MR. NEAVE: | have no further questions. Thank you,
M . Comm ssi oner.

THE COW SSI ONER:  That's everybody? Doctor, | very
much appreciate the effort and tine you' ve spent
inthis matter, and I want to thank you very much

for that effort. 1|'ve also enjoyed the works of
art behi nd you.
A M. Conm ssioner, it's a pleasure seeing you

again. Good luck with your comm ssion, sir.

THE COW SSI ONER:  Thank you so nuch.

A Al right.

THE REG STRAR  Thank you very nmuch, Doctor. W'Il be
cl osing off now.

(W TNESS EXCUSED)

THE COWM SSIONER: 1'd like to raise sonmething else for
a nonent. As everyone is aware, we're attenpting
to finish all of the evidence by May the 15th, and
it does look as if that will be acconplished
although it's still upinthe air. I'mgoing to
assune for a nonent that it will be acconplished
and then tal k about sonething | raised earlier,
namely the question of subm ssions.
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Now, | would |ike to see subm ssions both in
witing and orally, and | am suggesting that a
week shoul d be enough. In other words, we want to
get on with this case and get it over with. And
so May the 25th woul d be the commencenent of
argunent. And | earlier tal ked about a half hour
each, but maybe that's a little short, and I am
goi ng to suggest now that everyone have an hour
except, because of the |large burden that's on M.
Kost eckyj, that he have two hours, but everybody
el se an hour. | wouldn't really think the Gty of
Ri chnond and the Public Service Alliance woul d
maybe need that nuch. And | too would like to see
the witten argunent no nore than 50 pages. Now,
the Court of Appeal allows 30, so | thought that
gave you anpl e.

So that is where I'mat wth this and I
t hought | should identify that right away.

Al right, we'll adjourn for |unch.

( PROCEEDI NGS ADJOURNED FCOR NOON RECESS)
( PROCEEDI NGS RECONVENED)

THE REA STRAR: The hearing is now resuned. Good
afternoon sir. 1'Il affirmyou now

DCRI N PANESCU, a W t ness
appearing via video |link,
affirned.

THE REA STRAR: Wul d you state your full nane, please.

A Dori n Panescu.

THE REG STRAR: Thank you. Counsel.

MR. VERTLIEB: Dr. Panescu, | am Conm ssion counsel,
and you may recall we discussed this case | ast
year when you were giving sonme thoughts to the
Comm ssi oner about conducted energy weapons. Do
you recall that?

A Sure, | do. Hello, counsel

MR. VERTLIEB: Hello, sir. Thank you for being with
us. Just out of curiosity, where are you right
now? | can't tell where you are.

A In Santa Clara, California. I'min ny office.

EXAM NATI ON I N CH EF BY MR VERTLI EB

C You' ve prepared an opinion. You know that we were
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gi ven your nanme for this case and this issue by
TASER and we contacted you and asked you to
provi de an opinion for us?
A O course, yeah.
C And you did that and we thank you. You gave us an
opi nion dated April 16, 2009; that's correct, sir?
A That's correct, yes.
MR. VERTLIEB: 1'd like that opinion marked as an
exhi bit, please, M. Conm ssioner.
THE COW SSI ONER:  Yes, that will be the next exhibit.
THE REA STRAR: That will be nmarked as Exhibit 108.

EXH BIT 108: Copy - Dr. Dorin Panescu report
dated April 16, 2009

MR. VERTLI EB

C And you ki ndly answered our request about your
relationship with TASER International. You are an
i ndependent nedi cal consultant to TASER?

A That's correct.

C You say nedical consultant. You' re not a doctor;
am| correct? You're not a nedical doctor?

A No, |'m not.

C No.

A | do have a PhD in electrical engineering with a
specialty in bionedical engineering and bi onedi cal
devi ces.

C Right. And you're not an enpl oyee of TASER?

A That's correct.

C Now, in 2008, you were very kind to tell us that

you were paid $92,896 for consulting work, for
preparing reports, depositions, speaking
engagenents for TASER, is that correct?

A Yes.

MR. VERTLI EB: The next exhibit, please, if it my, M.
Comm ssioner, is the letter, April 26, 2009, from
Dorin Panescu.

THE REG STRAR That will be marked as 109.

EXH BIT 109: Copy - Dr. Dorin Panescu letter
to M. Vertlieb dated April 26, 2009

MR. VERTLI EB: Thank you.

C Just to hel p us understand, the $92,800 for
consulting, you say it includes preparing reports.
What do you nean by that?

A Vell, | was retained as an expert witness in a
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nunber of cases during 2008, very nuch |ike you
have retained ne as an expert witness for this
particul ar videoconference. And | have invoiced
TASER for ny tinme for preparing reports in those
cases.

And then you say you're also paid for depositions.
What sorts of depositions?

Those that are listed in the letter.

"' msorry?

The four -- the three depositions which are listed
inthe letter.

Oh, | see. They were court cases, one in Georgia
and one in Nevada, and where else -- one in Ohio?
Yeah.

And then you nentioned as well you're paid to do
speaki ng engagenents. \Wat does that nean?

| think two or three tines |ast year, TASER has
requested me to go to neetings they held with
chiefs of police departnents in the United States
to present to them basic concepts of cardi ol ogy
and electricity so that they get a better

under standi ng of the risks involved while facing
certain suspects that m ght be chronic drug
abusers and al so understand what volts, anperes,
t he basics around electric current flow through
t he human body.

Maybe |I'm m staken. You're not a cardiol ogi st,

t hough?

No. As | said, though, I have been working and
have significant experience in bionmedical devices,
particularly in cardiac devices. So with that
many years of experience, | have sone basic
know edge about which are the four chanbers of the
heart, what its history of ventricular
fibrillation nmeans. Again, |'ve been presenting
to | aypeople and I was just offering sone basic
ground | evel definitions of nedical term nol ogy.
kay, right. And when you travel around, your
TASER affiliation covers the travel expenses,
presune?

Yes.

O course.

| do want to state in ny consulting jobs I have
other clients and |I'minvoicing everybody sanme
rates and for the sane itens.

You don't see patients, then, of course? You're
not treating people?



OCO~NOUITRAWNE

76

Dorin Panescu
In chief by M. Vertlieb

O OO

O >

No, | do not.

Not at all, right?

Not at all.

No. And you're not licensed in first aid or any
resuscitation, of course, correct?

No.

No, okay. |In your report, which is now marked as
an exhibit - and it's very clear and we thank you
for providing that - in the very |ast paragraph,

paragraph 14, you say:

Wth a high degree of scientific certitude,
it is my opinion that M. Dzi ekanski’s death
was not caused by, and not contributed by,
the use of a TASER X26 CEW

Do you renenber witing that here in this case?
Yeah.

s that simlar to opinions you' ve held in other
cases?

Well, to sone extent. There have been indeed
cases which are simlar to this case. There have
been cases where there were just injuries. So
yeah, | think simlar to opinions in sone of the
cases that | was involved but not all of them
Right. This is a unique case, though, in that
there's a death by sonmeone who didn't have any

al cohol or drugs, right?

Yeah.

When you say scientific certitude, what does that
mean to you as an engi neer?

Well, looking at, as | presented in opinions 1

t hrough 13, looking at the distribution of
currents through M. Dziekanski's body and based
on ny know edge of bionedi cal engineering and the
effects of current flow through human tissues, it
becane apparent to ne that the current that may
have travelled through M. Dzi ekanski's body
during his confrontation with the police officers
were very unlikely to have contributed to
initiating ventricular fibrillation or causing any
ot her fatal cardiac rhythns.
You say unlikely.

Well, yeah. Nothing inlife

sure. Ventricular fibrillation or other
arrhythm as are known to happen in people that
have no nedical devices in them There is a

i s hundred percent
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concept of sudden death that could happen to al
of us, even now, right? So there is nothing
hundred percent in life.

Ri ght .
So | cannot say hundred percent because -- but if
you want to tal k about probabilities, | would be

happy to expand on that. And if you read ny

opi nion 13, we can discuss probabilities with
regards to induction of ventricular fibrillation
or other potentially fatal rhythns that nedical
devices may have. And the Taser device is by far
by an order of 2,500 tinmes safer than devices

whi ch are approved for nedical use in the United
States or in Canada.

So your viewis you don't think the Taser
contributed to M. Dzi ekanski's death?

That's correct.

You realize that others may di sagree with you
medi cal doctors in particular?

O course. Yeah.

Ckay.

That's, you know, the nature of expressing

opi nions. They may have their reasons, but |
think I have done ny due diligence here and ny
finite el enent anal yses and studied potenti al
electrical current flows, and | arrived to this
particul ar opinion. | have not seen other

opi nions and | have not seen other work that would
back those opinions to the fact that the Taser
coul d have produced any fatal arrhythnias in M.
Dzi ekanski. If you have such opinions and such
work and if you want ne to reviewit, | will be
happy to do so. But at this point in tine | have
not seen any such worKk.

| just | ooked at page 5 of your report and the
mat eri al considered. That's a thorough |ist of
everything you considered to prepare your report,
correct? Starting at page 5 and it goes to

page 7.

Yeah.

| see that you don't have any information from an
Oficer Baltzer, who did the Taser downl oads. You
don't know anyt hing about that, do you?

It has not been provided to ne.

MR. VERTLIEB: Al right. Thanks very mnuch.

A

In terns of Taser downl oads, in the docunent which
your office has provided to nme, which is nunber 1
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on the list called "C rcunstances,” in that
docunent you're listing the nunber of deploynents
and the duration of each deploynent. So | took
what ever information was provided there and | used
it.

MR. VERTLIEB: Geat. Thank you very nmuch, Dr.

Panescu.

THE COW SSIONER: All right. Now we'll have the next
| awyer .

MR, KOSTECKYJ: M. Panescu, ny name is Walter
Kosteckyj. |I'mthe |l awer for Zofia C sowski.

A Okay. Hello.
MR. KOSTECKYJ: Hi.

CROSS- EXAM NATI ON BY MR, KOSTECKYJ ON BEHALF OF ZOFI A
Cl SONBKI :

C You were tal king about the fact that the Taser is
safer than nedi cal devices which are approved for
use in Canada and the United States, correct?

A Yeah. The exact wording that | used was the --

per the research that | have conducted, it seened

that the probability of induction of ventricul ar
fibrillation with a Taser is 2,500 tines |ess than
the ventricular fibrillation risk which is
accepted by regulatory agencies in the United

States or in Canada.

But the Taser is not regulated by any agency in

Canada or the United States, is it?

That's correct.

And there are no standards set for regul ati on of

the Taser by any --

That's true.

-- national body in the United States or Canada?

That's correct.

Now, you indicated that you' re an engi neer. But

sir, you do not belong to any professional

engi neering society, do you, in any state? Are

you licensed in any state in the United States or

Canada, any province, as an engi neer?

| amnot |icensed as a professional engineer.

And you' ve never taken --

| do belong to a nunber or organizations |like the

|-triple-E, Engineering in Medicine and Bi ol ogy

Society, the (indiscernible), a nunber of

el ectrical bionedical engineering associations in

the United States and other countries, but |I'm not

OO0 OH> O
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a licensed professional engineer.

And you' ve never witten a professional

engi neering test to be allowed to call yourself a
prof essi onal engineer in either the United States
or Canada?

| have not taken those kind of tests. No,

didn't.

Al right. Now, in point 4 of your letter, sir,
you indicated that:

Wth a high degree of scientific and

el ectrical engineering probability, the first
depl oynent of TASER X26 did not induce
ventricular fibrillation in M. Dzi ekanski
nor did it capture his heart.

Correct?

Yeah.

What do you nean by "capture his heart"?

By capturing the heart, what | neant is to pace
the heart. So if the heart resting rate is, let's
say, SO many beats per m nute, by pace capturing
it the heart can be driven to the frequency of the
pacing stinmuli.

Now, you saw the video of M. Dziekanski being
tasered, did you not, sir?

Yes, | did. Yeah.

Did you see after the initial Taser jolt that he
was hol ding his chest and scream ng in pain?

Yes, | did. Yeah.

Well, sir, when soneone's in pain, you know that
their heart rate is affected because they breathe
harder and faster. Their heart punps faster,
correct?

That could be true or could not be true. That
doesn't nean that the electricity is capturing
their hearts. That m ght be an enotional
circunstance. |It's like taking the SAT exam your
heart may be racing a little bit due to, you know,
the enotional, or sone other analogy. But | do
not think that the Taser has in fact induced the
fast rhythmin M. Dzi ekanski

But it's induced pain in M. Dziekanski. You can
tell that, can you not, sir?

Yeah. That is probably true, yeah.

And you have no way of neasuring how nuch pain it
i nduces, do you?
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A No, | have not focused on pain in ny report.

C No. And there's no nmeasure for pain, that you're
awar e of ?
Well, actually there are sone tests for pain which

are subjective tests or qualitative type of tests
where subjects are given a certain scale where
they rate the pain from1 to 10.

C Al right. But in any event, there is no test
that you performed and no consideration given to
the pain that was inflicted on M. Dziekanski in
your report?

A No. | did not focus on the pain that he may have
suf f er ed.

C And did you notice that after he went to the
ground that he was hol ding his chest and he went
inacircle around on the floor scream ng, and
again in pain?

A Yes, | did notice that he was rolling on the
floor. At that time | suspect that the Taser wire
became broken.

C Now, once again, while he was in pain, fromyour
bi omedi cal background, doesn't that indicate to
you that his heart rate would have been greatened
or made greater, that his heart rate would have
been faster, that his breathing would have been
harder, nore | aboured?

A Again, that could be true or could not be true.

| do not know. But that does for sure not inply

that the Taser directly induced a faster rate.

Well, if he was shot with a Taser and it was --

He could have had that kind of a rate even if he

physical ly fought the officers. |If he engaged

t hem physically with no other weapons involved, he

coul d have had probably the sane kind of a rate.

MR, KOSTECKYJ: Those are ny questions. Thank you.

THE COW SSI ONER:  Doct or, thank you very much for your

>0

attention to this -- oh, I"'msorry, M. Neave. |
didn't see you get up
MR. NEAVE: | apol ogi ze, M. Conm ssioner.

A Thank you.

MR. NEAVE: M. Conm ssioner, for the purposes of the
record, David Neave for TASER I nternational

Before | commence, M. Comm ssioner, | don't

believe that Dr. Panescu has been qualified. Do
you want ne to go through that process or are you
satisfied with his qualifications fromhis CV?

THE COWM SSIONER: | would just like to state the area
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of the expertise.

NEAVE: The area of expertise would be with respect
to conducted energy weapons and their electrical
effect on the heart froman electrical and
bi oel ectrical perspective.

KOSTECKYJ: To ny know edge, | don't know that this
gent| eman has ever conducted any i ndependent tests
apart frominformation he's received from TASER
If ny friend can clear that up, naybe we can nove
on. But to ny understandi ng, he has never
conduct ed any i ndependent research. He's peer-
revi ewed other people's material. He's been
provided with informati on by TASER as to the use
of the gun. But if there's independent testing
that he's done, then it's fine by ne.

THE COWM SSIONER: | will accept that as his area of

MR.

experti se.
VERTLIEB: And | was going to add to that, M.
Comm ssioner. This gentleman, Dr. Panescu, was
wth us a year ago --

THE COW SSI ONER:  Yes.

MR.

2 ® 333

VERTLIEB: -- and it was clear that he had

know edge of the subject and was wel|l qualified.
So there's never been any issue from Comn ssion
counsel's perspective that he's not qualified, M.
Neave, if that hel ps you.

NEAVE: No. And | appreciate that, M. Vertlieb.

VERTLI EB: You' re wel cone.

NEAVE: For the purposes of the record, | want to
make it clear where we are.

VERTLIEB: No, that's fine. W understand. Thank
you.

NEAVE: Thank you, M. Comm ssioner.

CROSS- EXAM NATI ON BY MR NEAVE ON BEHALF OF TASER

O

| NTERNATI ONAL:

Dr. Panescu, before I turn to your report, ny
col | eague, M. Kosteckyj, asked you a question
about capture, electrical capture. |'m wondering
if you could informthe Comm ssioner what

el ectrical capture is and what the result of

el ectrical capture is on the heart in particular.
Yes. So the electrical capture is defined where a
certain electrical stimuli applied to any kind of
cell makes the transmenbrane voltage of that
particul ar cell exceed a certain threshold,
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t hereby invoking a -- evoke response fromthat
cell. So in the case of the heart, the cell would
be the nyocardial cell and the electrical stinuli,
if it has significant strength to it, would cause
the nyocardial cells to initiate the cardiac
contraction.

So that is the definition of pace capture.
So the frequency of the stinuli would be equal to
the frequency of the nmechanical contraction of the
heart which is initiated by those electrical
stimuli. So if a stimuli were -- if a stimulus is
applied to the heart by the stinulus
(i ndiscernible - accent) small frequency and the
heart beats at a different frequency, then by
definition that stinulus has not captured the
heart.

Conversely, if that stimulus is shown to cone
at the same point in tine with respect to the
el ectrocardi ogram of that particular heart and the
frequency of the stinulus and the frequency of the
heart contraction are equal, then one can say that
that stinmulus is capturing the heart and it is
initiating its mechanical contractions.
Thank you, Doctor. Now, when | turn to your
report, if we can commence, please, at page 1
under paragraph 1.1, you say:

The intent of my report is to provide

opi nions regarding to the probable
distribution of electrical currents produced
by TASER conduct ed energy weapons...in the
human body and whet her Taser el ectrical
currents have had a causal role in the death
of M. Robert Dzi ekanski .

That's the opinion that you' ve been asked to
provi de, correct?

Yes.

And you were asked to provide that by Commi ssion
counsel, M. Vertlieb?

Yes.

And in so doing, anongst other docunents that were
provi ded was the 12-page docunent entitled
"“Circunstances," correct?

That's correct, yes.

Now, based on the information that you revi ewed
and based on your review of the acaden c
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literature that you' ve outlined at pages 5 through
7 of your opinion, you reached 14 separate
conclusions; is that fair?

A | do want to add to your statenent and al so
address one conmment which was made a few seconds
ago. In addition to reviewmng literature and the
information that was provided to ne, | have
conducted ny own testing. However, this testing
isn't nmeasuring the electrical current and the
el ectrical voltage. This testing consists of
finite el ement nodelling, which is an accepted
techni que, accepted by the FDA, accepted by
Canadi an regul atory agencies to be used to
determ ne the effects of electrical current flow
t hrough human ti ssues.

Wien | was invited to Vancouver back in June
of last year, | had provided nore background about
finite el enment anal yses. So | have used that
finite elenent analysis, which is my owm kind of
i ndependent testing, and that has not been
borrowed by anyone. It has been conducted for
this particular case to arrive to these
conclusions in addition to review ng the
literature that has been provided to ne.

C And the nodelling that you're speaking about is
depicted in the attachnments to your report; is
that correct?

A Well, that's correct. It's also included in
section 3.3 starting on page 12 of the report, and
those are in fact relevant to this case because
t hey address specifics of this case. Wuat | have
in the appendi xes, it's nore general know edge
about effects of electrical current flow through
human tissues. But section 3.3 addresses specific
ci rcunstances to M. Dzi ekanski's case.

C Then, Dr. Panescu, why don't we just turn to that
section. And would you kindly informthe
Comm ssi oner what you did with respect to section
3.3. And that's entitled, "Taser X26 CEW voltages
and currents were safe when applied to M.

Dzi ekanski's frontal, left, central chest or to
his dorsum"™ And if you'll provide M.

Comm ssioner with a sunmary of that information
and the concl usions that you' ve reached foll ow ng
your nodel i ng.

A | would be happy to do so. So the general finite
el ement nodel that | used is shown in figure 2 on
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page 12. That has certain physical dinensions
whi ch approxi mate the di nensions provided to ne
for M. Dziekanski: about 176 centinetres |ength,
neck to feet; about 44 centinmetres shoul der width
The finite el ement nodel includes electrical
resistivities for the tissues which are listed in
that section - nuscle, bone, heart, lungs, skin,
fat and abdonen - and then sinul ates using

mat hemat i cal apparatus the el ectrical current
flow, current distributions, voltage distributions
and energy distributions through that finite

el enent nodel .

If we go to table 2, that's a sunmmary of the
results which showed the maxi num current density
in the volume that approximates the heart in this
particul ar nodel. You can see that the worst case
scenario which | have nmade it very clear per the
information provided to nme and per the autopsy
report, that worst case scenario in terns of
el ectrode pl acenent has not occurred in M.

Dzi ekanski's case. Nevertheless, | have provided
it just as an educational point to show which
woul d be the worst case scenario, although that
wor st case scenario has not taken place in this
particul ar situation.

So with the electrodes right over the chest,
right over the heart, both el ectrodes right over
the heart, the safety margin to induction of VF,
ventricular fibrillation, in this nodel that
approxi mates M. Dzi ekanski's case, would be 33
times. \Wat does that nean? It neans that the
Taser woul d have had to deliver 33 tines nore
current and 33 tinmes nore voltage than the
standard devices that are on the market.

O course, there is a |l ot of independent
testing that's being done on those voltages and
currents delivered by Taser devices, including by
groups in Canada. None of those groups canme even
close to nmeasuring 33 tinmes the specified voltage
and current for Taser X26.

If we go to the other three | ocations which
are simul ated which are closer to what has been
presented in the autopsy report and also in the
docunent that | received fromcounsel titled
"Circunmstances,"” so the last three el ectrode
pl acements that | | abelled I eft chest, central
chest and dorsum those are closer to what
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happened in M. Dziekanski's case. You can see
that the safety margins for VF exceed 300 tines,
so that neans the Taser device had to be 300 tines
nore electrically powerful to have chances of

i nducing ventricular fibrillation. It had to be
about 18 times or nore, 18, 36 or 69 tinmes nore
powerful to even have a chance to capture the
heart.

As we all know fromthe independent testing
done in Canada, these devices don't cone even
close to -- maybe they were 10, 20 percent nore
power ful than specified, but not 18 tines.

Ei ghteen ti nes neans about 1,800 percent nore
power f ul .

The figures 3(a), (b), (c) and (d) show the
vol tage distribution is that to have occurred on
M. Dzi ekanski's body under the particul ar
el ectrode pl acenent which are assuned in those
cases. Figures 4(a), (b), (c) and (d) show the
current density distribution through a cross-
section taken at the heart level in that nodel.
The heart level is shown in a wide outline, the
heart volune. And as you can see, by the tinme the
current reaches down to the heart, volune is
attenuated significantly, so the nunbers are
significantly | ess that can be neasured the
| ocation of the electrodes. Again, the current
density we have di scussed and they were listed in
table 2.

So based on this work, | have concl uded t hat
it's highly likely froman el ectrical engineering
perspective that none of the five Taser trigger
pul I s have had a chance to actually either pace
capture or induce ventricular fibrillation in M.
Dzi ekanski's heart.

And Doctor, just staying wth table 2 on page 13,
perhaps |I'mstating the obvious, but if the spread
bet ween the probes is greater than the 5 or 8

i nches that you've referred to in lines 2, 3 and
4, it's greater than the 8 inches or the 5 inches,
what is the effect of the safety margin both with
respect to the VF threshold and with respect to
the capture threshol d?

Well, it depends. The distance between probes can
definitely play a role because it increases the
resistance that's seen by the device. Therefore
it could further reduce the current density that's
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seen in the heart. But to that point it's also
inportant to think about the quality of the

el ectrical contact. And in ny understanding, the
second probe coul d have been | odged, for exanple
in M. Dziekanski's shirt, which -- that would
inply that the electric contact was not of enough
quality to sustain a good electrical flow through

hi s body.

So Doctor, | believe that, if | can take you back
to page 3 of your report, item?7.

Yes.

| s that summari zi ng what we' ve been speaki ng about
with respect to section 3.3 of the table?
Well, actually item7 of ny opinion should be in
addition to the things that we have di scussed. So
based on the information provided in the autopsy
report, M. Dziekanski's body mass index is about
27.5 kil ogranms per square neter. Based on certain
nmodel s presented by Ceveland dinic in peer-
revi ewed publications and al so by John Webster
fromthe University of Wsconsin in his work, at
that particul ar body mass index, the distance
between - the m ni num di stance, so it could be
hi gher - but the m ni mum di stance between the skin
and the heart is about 31 mllinmetres or about 3.1
centinetres. Per ny conputations and al so Dr.
Webster's conputations, at that |arge of a
di stance, the probability of a Taser device's
i nduci ng ventricular fibrillationis -- | don't
want to say zero, but mathematically it converges
down to zero because that additional |ayer of
ti ssue provides exponentially increasing
attenuation to the electrical flow that woul d have
been delivered by the Taser el ectrodes.

But that kind of additional evidence that the
i kelihood is even | ower because the skin-to-heart
di stance i s higher than expected given the body
mass i ndex.
Doctor, in your sumrary of your opinions under
1.2, you provide opinions with respect to each of
t he Taser deploynments and then wth respect to
themcollectively. Wuld you kindly sumrari ze
your opinion for M. Conm ssioner, please.
Sure. So opinion nunber 4 discusses the first
delivery and there were several reasons why |
t hought the first delivery of Taser -- the first
trigger pull of the Taser device didn't induce VF
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and did not capture M. Dziekanski's heart. And

t hose reasons are related to the current density
anal ysis which we have just discussed, are rel ated
to the effects of a series of Taser pul ses on the
heart, and that can be found in the sane section,
3.3, and based on the fact that on the video M.
Dzi ekanski is clearly seen that he's stil

exerting physical effort during that particul ar
delivery.

| have been working in inplantable
defibrillators for a significant part of ny career
and | do know t hat when patients are induced in
ventricular fibrillation, they | ose consciousness
within a matter of a few seconds, perhaps four or
five, maybe |l ess than ten seconds. They certainly
do not have any kind of physical ability to
sustain a high degree of physical effort in
ventricular fibrillation. So based on what [|'ve
seen in hospitals, that does not match what M.

Dzi ekanski was doi ng when he was exerting his
physi cal effort in the encounter with police
during the first Taser delivery.

Goi ng to opinion nunber 5, during the second
Taser delivery, M. Dziekanski is seen on the
video rolling on the floor. And based on the
el ectrical engineering anal yses that we have
di scussed, it seens to ne that he didn't
have -- he was not in ventricular fibrillation.

In ventricular fibrillation he would not have been
able to control his body orientation to the degree
that he was doing while rolling on the fl oor
during the second delivery of Taser energy.

Going to point nunber 6 --

And just --

-- that refers to evidence that was provided to ne
by counsel in the docunent titled "C rcunstances,"”
where one of the police officers it's cited that
he heard the Taser device nmaking a | oud noise. |If
we go to section 3.5 of ny report, | explain there
the el ectrical engineering background and
informati on of when a Taser device is making a

| oud noi se and why. A Taser device is nmaking a

| oud noise when it's attenpting to deliver
electricity in a so-called open circuit. That's
when the air gap is being ionized and the
ionization of the air gap is producing the |oud
noi se. Therefore, per the docunent provided to ne
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by counsel and the evidence provided by the police
officer stating that the Taser was nmeking a | oud
noise, it's highly likely, froman electrica

engi neering perspective, that the Taser device was
delivering energy into an open circuit.

So what coul d have happened? What coul d have
happened, in my opinion, is that while M.

Dzi ekanski was rolling on the floor during the
second delivery, either one of the probes cane

| oose and probably that's why it has not been
found on his body, or the wire connecting to it
was broken. As such, part of the second delivery
and the third delivery were ineffective because no
el ectricity probably flowed through M.

Dzi ekanski ' s body.

Going to, | believe, opinion nunber 6, the
docunent received from counsel, the docunent
called "G rcunstances," states that the fourth and
fifth deploynments were delivered in drive stun
node on M. Dzi ekanski's shoul der area. Also that
docunent states that continuous contact was not
achi eved t hroughout the entirety of those last two
deliveries. So if we didn't have continuous
contact, the shoulder area, that's known to have a
| arge mass of bone. The bone is not a good
el ectrical conductor, so that shoul der area and
t he skeletal structure associated with it would
have provided a | ot nore attenuation to the
el ectrical current from Taser devices, a |lot nore
than | have estimated in ny nodels.

Therefore, corroborated with the evidence
provided by the officers, which stated that M.

Dzi ekanski was not reacting to those deliveries
and the lack of continuous electrical contact,
made nme opine that the fourth and fifth

depl oynents were ineffective. Therefore they
coul d not have induced ventricular fibrillation or
captured M. Dzi ekanski's heart.

Doctor, at opinion nunber 10 you refer to a
concept of delayed VF. Can you inform M.
Commi ssi oner what you nean by that and expand on
opi nion 10, please.

Yeah. If you go to ny list of references, the
particular reference which I used in this
particular case is - just give ne one second

here - reference nunber 40, a study by Drs.
Bl ackwel | and Hayll ar, where they assessed 212
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patients that have presented to energency
departnments after electrical injury. So they have
studied the electrical and the cardiac rhythnms in
212 presentations at the energency departnents,
and in none, zero, of these cases they found

del ayed ventricular fibrillation. So in certain
of these cases, ventricular fibrillation did occur
but it occurred imediately after the el ectrical
injury. In none of these 212 cases ventricul ar
fibrillation devel oped after a certain anmount of
time after the electrical injury, and that is
their conclusion. That particular article is

di scussed in section 3.7 of ny report, starting on

page 23.
And again, | do want to state that that
indeed is not ny own work. It is work that |I have

read in peer-reviewed literature about, and | do
subscribe to it.

MR. NEAVE: Thank you, Doctor. Those are ny questions.
MR. H RA: | have one question, M. Comm ssioner.

Doctor, my nane is Ravi Hira and | represent
Oficer Knesi MIIlington

CROSS- EXAM NATI ON BY MR H RA ON BEHALF OF CONSTABLE

O >

KWESI M LLI NGTON:

Wth respect to the | ast exchange that you had
with M. Neave, counsel for TASER, you were at 3.7
or page 23 of 29 of your report.

Yes.

And you opine there that:

Consequently, with a high degree of
scientific probability and consistent with

t he post-nortem exam nation report, it is
very likely that due to his dilated

cardi onyopat hy condition, M. Dziekanski's
heart gave up while exerting a "great deal of
strength” in fighting RCMP officers.

What do you base that opinion on?

First of all, I -- maybe the fighting RCW

of ficers m ght have not be the best choice of
words. Wsat | neant here is -- perhaps | should
have stopped the phrase right there after "a great
deal of strength.” Wat | nmeant was that in ny
opinion, reviewing all this information, know ng
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that per the nedical exam ner's opinion M.

Dzi ekanski had a dilated heart -- | have worked in
heart field designing inplantable devices to treat
heart failure for about four years of ny career.
So based on that information, it seened to ne that
M. Dzi ekanski had a pre-existing condition and he
exerted, per the circunstances docunent received
fromcounsel, a great deal of strength. By that |
inply a great deal of effort. To ne it's known
that patients that have dil ated cardi onyopat hy or
even mld forns of heart failures, they cannot
sustain a great deal of strength, a great deal of
physi cal effort. They don't do -- their body
gives up at sone point, and that's what | neant.
So the degree of physical effort that M.

Dzi ekanski by his own choice decided to sustain, |
think that's nore likely to -- based on the
background of dil ated cardi omyopathy, is nore
likely to have caused his body to give up.

MR. H RA: Thank you, Doctor. Those are ny questions.
THE COW SSIONER: |'s that everyone? | was a little

premature there, Doctor. But now, thank you very
much. You' ve been very helpful. That's all the
guestions we have. Thank you for your tine.
Thank you very nuch.

THE REG STRAR  Thank you, Doctor. We'Ill be closing

of f now.
Al right. Thank you.

(W TNESS EXCUSED)

MR. VERTLIEB: W have Dr. Butt tonorrow, and we've

just schedul ed hi m because we know we were quite a
long tine with Dr. Lee, the pathologist. And Dr.
Butt is a pathol ogist, so out of an abundance of
caution, he's the only wi tness schedul ed for
tomorrow. But we will need to conplete him
tonorrow to get through the people lined up for
Thur sday.

MR. NEAVE: M. Comm ssioner, |I'minfornmed by Dr. Ho
that he has a conflict with his scheduled tine on
Thur sday that cannot be noved. |'minforned that
there is -- as you know, he's a practising

physician in the United States and there's an

i ssue that he can sinply not reschedul e, although
in fairness to ny friend, that time was arranged.
| understand now that that's a real problemfor
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him and I'"'min your hands with respect to
accommodation with respect to tine. But |I'm
i nformed that Thursday he's sinply not avail abl e.

THE COW SSI ONER: Well, M. Neave, |1'd like to | eave
t hat between counsel

MR. NEAVE: Thank you.

THE COWM SSIONER: | don't really want to get invol ved
i n schedul i ng.

MR. NEAVE: Thank you.

THE COW SSI ONER: Ten o' cl ock tonorrow.

THE REG STRAR. The hearing is now adjourned until ten
o' cl ock tonorrow norning.

( PROCEEDI NGS ADJOURNED TO APRIL 29, 2009, AT
10: 00 A M)



