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Dr. John Butt

Cross-exam by M. Neave (for TASER International)
(cont' d)

Vancouver, B.C
April 30, 2009

DR. JOHN BUTT, a w tness,
recal |l ed.

MR. McGOMAN:. Good norning, M. Conmm ssioner. W'Ill be
continuing with the evidence of Dr. Butt this
nmorning. | understand there's sone reasonabl e
prospect that we may finish his evidence by the
[ unch hour. The only other w tness we have
schedul ed today nowis Dr. Martz, who will be very
brief. Unfortunately, Dr. Ho couldn't make it
today. W're going to try and see if we can
accommodat e hi m sone day next week.

If we're close to concluding Dr. Butt, given
that Dr. Martz is going to be so brief, | my
suggest that we just continue this norning until
conpleted, even if it nmeans sitting a little bit
| ate this norning.

THE COW SSI ONER: Yes, sounds reasonabl e.

Yes, M. Neave.

MR. NEAVE: Thank you, M. Comm ssioner.

CROSS- EXAM NATI ON BY MR NEAVE ON BEHALF OF TASER
| NTERNATI ONAL, conti nui ng:

C Dr. Butt, yesterday | asked you about your
retainer and nmade -- and referred you to your
handwitten note of the 17th of Novenber. You
recall that, Doctor?

A Yes, | do.

C Was there ever a -- any witten report produced by
yourself with respect to that particul ar aspect of
the retainer?

A The only witten reports are the ones that we've
di scussed here.
And the -- we dealt briefly -- well, we dealt

yesterday with the report of the 14th of April,
that's the one that you signed, conpleted and
forwarded by courier to Comm ssion counsel before
your holiday?

A Yes.

C And that was described in various questions
yesterday as being a draft report; do you recal
t hat ?

A Yes.
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There's no doubt that when you forwarded that
report, signed, and departed on your holiday that
was the final report?

Yes.

Did you have any conversations or any other form
of conmmuni cation with anyone regarding that report
prior to its conpletion?

| don't think so, no, the -- not about that
report, no.

Did you send it to anyone el se, other than

Comm ssi on counsel ?

No.

Now, you've told us about the call from Conm ssion
counsel about adding the Taser issue. Did you
have any conversation with anyone el se about that
i ssue?

No. | m ght have spoken about the |ogistics of
the situation with Cathy Stooshnov, but that would
be all. It would be just a natter of how | was
going to get -- there was a bit of a m x-up
because the e-mail isn't work very -- didn't work
very well, but that's the only thing.

And | want to be clear, Doctor, |I'mnot speaking
about the nechanics of forwarding the report.
Yeah, that was all there was.

Thank you. Now, Doctor, yesterday | took you to
your transcript fromthe presentation that you
provided to M. Conm ssioner in My |ast, and

di scussed briefly with you the first of what you
descri bed as the unanswered questions. And that
is that:

The first is what is the nmechani smof the
fatal collapse in Taser-rel ated deat hs?

Yes.

And that for you in My
unanswer ed question; is
Yes.

And are you aware, Doctor, of any peer-revi ewed
medi cal literature, which has now provi ded an
answered to the unanswered question?

| am not .

And i ndeed not hing has changed in the literature
since May 20087

To the best of ny know edge.

And the mechanism-- and you would agree with ne,

| ast year was an
that fair?
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Doctor, that today it's still an unanswered
question, fair?

Yes, | believe it to be so.

Now, in your evidence yesterday you indicated that
you did not conclude, or have -- and you do not
have the opinion today that M. Dzi ekanski had
cardi onyopathy; is that a fair statenent?

Yes.

And that's based, as | understand it, on your
review of the slides of the tissue from M.

Dzi ekanski's heart; is that fair?

| would say that plus the nedical records as |
knew t he nedi cal records.

Then.

As | knew his nedical record at the tine.

Yes. Ckay. And has that changed in any way with
respect to the nedical records that you were shown
yest er day?

It's not plain to me why he took the Metoprolol,
but it's nost |ikely because of a borderline bl ood
pressure level. That would seemto be what the
record indicates, that the best guess.

| s your opinion today the sane, in that you are of
t he opinion that he did not cardi onyopat hy?

Yes.

And does that nean that in your opinion the heart
was healthy, a nornal heart?

To the extent that it is known, | believe that the
heart was healthy. There are only really two

i ssues, whether the chanbers of the heart were in
fact dilated to the extent that the heart was
conprom sed, and again | relate that to the issue
of his apparent |ack of synptonms and signs related
to his heart and his nedical record. And the

ot her issue woul d be whether the conduction system
of the heart had been exam ned at the m croscopic
follow-up, and it was not. So -- and |I'm --
that's not a criticism It's a detailed

exam nation. But those are the only two issues.
So putting those issues aside, it would be your
opinion if -- and | want to phrase this properly,
that he had a healthy, normal heart; is that fair?
Yes.

MR. NEAVE: Thank you. M. Comm ssioner, do you still

have on your bench Dr. Butt's My 21st
presentation, the transcript that --

THE COW SSI ONER:  Yes.
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w tness with a copy.

Thank you.

Now, Dr. Butt, if | can have you turn to page 14,
pl ease.

Yes.

And you will see, comrencing on that page,
commencing at |ine 14 and bel ow, a question from
M. Comm ssioner, and I'll read that to you.

| see it.

And M. Comm ssioner asked you this question
during the course of your presentation:

And, Doctor, pardon nmy voice. Sonething
seens to have happened to it. Let us assune
for a nmonent that sone nenbers of the police
force in the course of their duty see what
you' ve described as "excited deliriunt, that
bei ng exhibited, the group of synptons you
have described. Now, | take it - or maybe |
shouldn't put it that way - if a Taser is
used, apart fromthe, I'Il call it mechanical
- for want of a better phrase at the nonent -
i npact on the individual, you do have the
circunstance of a threatening scenario caused
by the use of it, and you do have certainly
the ordinary effect that we all know of

col l apsing, the individual and the inpact, if
any, on the psyche. Wuld you think that
maybe those could be a contributing cause to
| ater death in custody?

Do you recall that question from M. Conm ssioner?
Vell, | see it here, yes.
And your -- your response was this:

First of all, to answer your question in a
general way, it has been said that any
feature adding to the physical activity of
the individual would make the condition
worse. That is to say, if thisis, for
exanpl e, a netabolic acidosis problem then
intense nuscle activity generates |lactic acid
under what's call ed anaerobi c circunstances
and the condition is worse. So that would
apply to a convul sive novenent of the nuscles
due to the electric discharge, as well,
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although I can't say wth any degree of
certainty what neasure that would add to it.
But any formof struggle is going to create a
simlar sort of situation.

Do you recall that, Dr. Butt?

| see it here, yes.

And was that a true statenent then?

Yes, | believe so.

And is that a true statenent today?

| believe so.

MR. NEAVE: M. Conm ssioner, |I'mgoing to take Dr.
Butt to sonmething he said in his (indiscernible -
away from m crophone).

Ch, sorry, |'ve given you the wong docunent.
Just hang on. M apologies, M. Conm ssioner,
just a second.

>O>>O>

My apol ogi es, M. Comm ssioner, |'mjust
trying to find the folio that | had

M. Conm ssioner, ny apologies. | have a
docunent and I'Il put it to the witness. | am

going to cone back to that one in a few m nutes.
For some reason | do not have copies, but | wll
produce them and provide themto you.

C Dr. Butt, I'mshowing you a letter dated the 17th
of May 2005. [It's not that docunent. And -- or
isit?

A | think it is.

C That's the --

A No, | think this is the docunent.

C kay, that's good. Al right, thank you. W're
on the sanme docunent. M apol ogi es.

Now, Doctor, you participated as a nenber of
t he Medi cal Review Panel with respect to the
Report of Taser Technology in May 2005; is that
correct?

A Yes, around that tine, before that tine.

C And the docunent that |'ve provided to you is your
letter dated the 17th of May 2005; is that
correct?

A That's correct.

C And this was a letter that you were comm ssi oned

to provide on behalf of the British Col unbi a
office of the Police Conplaints Conmm ssioner
dealing with their Taser Technol ogy revi ew?

A Pardon nme. Yes, this was, as you see, the
addressee is the Victoria Police Departnent, but
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that was the agency that conducted it on behal f of
the B.C. Police Conplaints Conmm ssioner, |
bel i eve.

Thank you. And as you set out in the first
paragraph [as read]:

| am a nmenber of the Medical Review Panel
brought together in the autum of 2004 by
Victoria Police Departnent on behalf of the
British Colunbia' s office of the Police
Conpl ai nts Comm ssi oner.

Yes.
And the -- as part of that you then go on to say:

The nedi cal panel provided oversight of

medi cal issues in the review, nanely of

medi cal matters associated with the use of
the Taser, as well as interpretation of a not
uncommonl y associ ated condition called
excited delirium

Yes.
And, Doctor, if | can have you then turn over to
t he second page.

Yes.

You'll see under "Review of Interimand Final
Reports”.

| do.

And just so M. Conm ssioner knows, these -- there

were two reports that were prepared, an interim
and a final report, with respect to Taser issues,
correct?

Prepared by the Conm ssion --

Yes.

By the Victoria Police Departnent on behalf of the
Comm ssi on.

And as part of in essence in the due diligence
process relating to those two reports, you and Dr.
Hal | , anbngst others, were asked to provide a

revi ew?

Yes, that's correct.

And this is your review?

Yes.
And at page 2 you say this with respect to "Review
of Interimand Final Reports". The first

par agraph under that heading, "Mre than" -- are
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you with ne, Doctor?
Yes, | am
[ As read]:

More than one expert in the field of
cardi ol ogy and el ectrophysi ol ogy has been
consul ted about the issue of the Taser shock
bei ng capable (or potentially so) of
produci ng the fatal arrhythm a of the heart
called ventricular fibrillation.

Then you say this:

There seens to be general agreenent that in
but one or two circunstances, nost notably
persons with pacemakers, the

el ectrophysi ol ogy of the normal heart would
not be affected by the discharge of the Taser
shock/ ener gy when the weapon is properly
used.

Have | read that properly?

Yes.

And that was your opinion in 2005, correct?

It was, yes.

And is that your opinion today?

| have tried to reviewthe literature since then.
You know, | don't have a -- | don't have a nenory
for everything that |1've read. There have been
sonme concerns that have devel oped since then.

Let me ask you this, Doctor. Are you aware of any
peer-revi ewed human research which affects the

opi nion that you expressed in this docunent?

Well, do you want ne to cite the exact literature,
because | can't do that, but I am-- | am aware
that there are reports in two areas. Certainly
one is the duration of the Taser discharge is one
i ssue, and the other issue is -- | had it in ny
mnd here, and | just -- and it just slipped.
It'Il come back. Those are the -- that's the main
issue is the extent of the Taser discharge, and
|"msorry, |'ve lost the other point.

The extent of the Taser discharge, do you recal
who the authors of that paper were?

Vell, the gentleman -- when | appeared before the
House of Commons subconmittee in the February of
2008, there was a gentleman, and | think he may



OCO~NOUITRAWNE

8

Dr. John Butt

Cross-exam by M. Neave (for TASER International)
(cont' d)

have been here, who is an el ectrophysi ol ogi st who
expressed concerns about this. Now, | can't quote
you chapter and verse, but | know that he had
concerns about this and that | believe he is
published in the area, and | think his nanme is
Savar d.

C Yes. I'mfamliar with M. Savard. |[|'m not
famliar wth any peer-reviewed publications that
he has with respect to Taser research on humans,

t hough. Are you aware of that?

A Whet her it's on humans, | don't think it is on
humans, and you -- did you so qualify your
question, then | apol ogize for m sunderstandi ng
it.

C And what | --

A But, you know, with respect, sir, what kind of a
human experinment do you expect?

Well, what I"'mtrying to determ ne, Doctor, is if
t he opinion that you expressed in 2005 is your
opi ni on today, first.

A Vll, | told you that, well, basically it is, yes.

C Thank you. So if | understand your evidence
yesterday with respect to the changed report, the
second report.

A Yes.

C Where you added the Taser |anguage, that was done
at the request of Comm ssion counsel --

A No.

C -- for you -- let me, if I mght finish.

MR. KOSTECKYJ: Wth respect, M. Comm ssioner, we

spent a great deal of tinme on that issue
yesterday, and | felt that ny friend exhausted
those questions that related to the change in the
report. It was explained both in exam nation in
chief and then subsequently through | engthy cross-
exam nation yesterday.

THE COW SSI ONER: What's the next question, M. Neave?

MR. NEAVE: That the change was done despite the
mechani sm of fatal collapse in Taser-rel ated
deat hs bei ng unknown.

THE COW SSI ONER:  Yes, go ahead.

MR. NEAVE: Thank you.

C So at the request of Conmm ssion counsel, you add a
coment regarding the Taser --
MR MGOMAN:  Well, if | mght just interrupt ny

friend. He just asked the w tness whether it was
at the request of Comm ssion counsel, and the
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W t ness answered no. So perhaps he should renove
that qualifier fromhis question. Oher than

that, | have no objection to the question.

MR, NEAVE: |'Il do it another way, thank you.

THE COWM SSIONER:  I'mwaiting to hear the whol e
guesti on.

MR. NEAVE: So aml|. Wy don't | try the whole
gquestion --

THE COWM SSIONER: We're a little bit sensitive here,
you see.

MR. NEAVE: | understand that. Wy don't |I read the
whol e question and then people can have their
pitch.

THE COW SSIONER: Wl l, that's what I"'mwaiting to
have happen.

MR. NEAVE

C So at the request of Conm ssion counsel, you add a
comment regarding the Taser, in which you concl ude
i ncreasing exertion and stress follow ng the
di scharge of the Taser |likely contributed to
death, fair?

A That's the statenment that you read fromthe
anmended report.

C Yes.

A That was not at the request of the Comm ssion
counsel. | explained to you yesterday, M. Neave,

how t hat cane about.

And ny recollection of your evidence, and correct
me if I'"mwong, you send off your final report
before you go on holidays to Hawaii .

Yes.

You get a call fromM. Vertlieb who says, "You
didn't tal k about the Taser".

M. Vertlieb did not say that. That was not --
kay, what did he say?

-- the summary of M. Vertlieb's comments, sir,
and | thought -- pardon ne, but | thought that I
had made this plain yesterday. M. Vertlieb
called me and said to nme on the tel ephone, "John,
you've made a criticismof Dr. Lee's report, but
you haven't cone to any conclusion yourself."

On what ?

Dr. Lee -- in connection with the role of the
Taser .

Thank you.

| can't imagine that it would be anything el se.
Al right. Accepting that, you then nake the

O

>0 O>

OO0 O
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change, correct?

OCO~NOUITRAWNE

A | made an addition to the report, yes.

C Yes. That wasn't there before.

A Vell, that's what an addition is.

C And you did so despite the nechani smof fata
col |l apse in Taser-rel ated deat hs bei ng unknown,
correct?

A Yes.

C You did so despite that you cannot say with any
degree of certainty what neasure any convul sive
novenent of nuscles woul d have to a physical
response, correct?

A Yes.

C You did so despite your statenent that the
el ectrophysi ol ogy of the normal heart would not be
af fected by the discharge, correct?

A Yes.

C You did so despite that restraint-associated
deat hs are known to have been docunented in
restraint cases since the early 1800s, correct?

A Par don nme?

C Are you aware, sir, that the --

A Since the early 1800s?

C Yes.

A |'"'mnot aware that the history of these deaths
goes back that far, no.

C When, sir, are you first aware fromyour review of
the medical literature of the issue of sudden
death during restraint being docunented?

A The only historical part of it that | recall is in
connection with Bell's Mania, and that's the
earliest reference that I would have. And |I'm not
So sure that that was a restraint-rel ated issue.

C And Bell's Mania, as | understand it, is -- is
what now is commonly referred to as excited
delirium and Bell's Mania was first identified in
about the 1840s; is that fair?

A That's correct, but |I don't know that the Bell's
Mani a i ssue had to do with restraints. | nean, if
you're |l ooking at the history of it, |I have a
reference here that mght help you, if you want to
have that.

C If you' d like, but I don't think it's necessary.

A Vell, it's fromDr. DI Maio' s book

C Ckay. In any event, you nade the change to your
report --

THE COW SSI ONER: Now, excuse ne.
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MR NEAVE: Addition.
THE COWM SSI ONER:  The additi on.
MR. NEAVE: Fair.

C

> OO0 T>OTOT> O

OO0

Made the addition to your report despite know ng
that restraint-associ ated deaths had been
docunented wel|l before the advent of the Taser
device, fair?

Yes. Ch, yes, for sure.

And they have been associated with other forns of
restraint, including --

Absol utely.

-- including hogties, correct?

Absol utely.

Pepper spray?

Possibly, | nmentioned it yesterday. | know that
the -- | know that that has been brought up.

Def ensi ve bat ons?

Yes.

And where the subject has been tackled by police
officers, or others?

Wt hout question. May | -- may | bring up a point
mysel f here, sir, about your interpretation, and
that is that at no point, either in the statenments
that you have reviewed in contrast to the
statenent that was added to ny report, is there
any formof -- of contradiction.

And I'lIl be going through the rest of your report,
Doct or.

Vell, you know, the point that you have brought up
you have read to the court and may | -- may | have
the licence to read it again:

Gven this, | believe that the increasing
exertion and stress follow ng the di scharge
of the Taser likely contributed to the death.

Yes.

| didn't say it caused it.

And | realize that, and that's what we're

exam ning. And you made that statenent despite
evidence that M. Dziekanski was nonitored by a
trai ned nedi cal responder on three separate
occasions for seven to nine mnutes after the
handcuffs were applied, and that person determ ned
he was breathing and he had a pul se, correct?
Yes.

Did you know that, Doctor?



OCO~NOUITRAWNE

12

Dr. John Butt

Cross-exam by M. Neave (for TASER International)
(cont' d)

A Yes.

C And you woul d agree that with respect to this
addition, there is no analysis at all with respect
to the basis upon which that statenment is made?

A In ny report?

C Yes.

A No, there isn't an analysis in the report. |
believe we did that yesterday.

C Now, Doctor, have you been provided with the

evi dence of M. Enchel nai er, who gave evi dence

Wi th respect to his nonitoring of M. Dziekanski?
A | don't recognize the nane, but it's possible that

it was in an electronic form But | don't have a

paper record of it, to the best of my know edge.

M. Enchelmaier's nane |'mnot famliar wth.

MR. NEAVE: Well, let me -- let me help you out. It's
not -- I'"'mgoing to provide you with his evidence.
M. Conm ssioner, |'ve got a copy of the 16th

of February 2009, M. Enchel mai er doesn't
(i ndiscernible - away from m crophone).

THE COW SSI ONER: Excuse ne, M. Neave, is this not in
the statenment of Circunstances?

MR. NEAVE: Well, there's specific issues that | w sh
to raise deriving from-- from-- it is in the
Crcunstances. It's in the Grcunstances in -- in
very general ternms and, as you'll recall fromthe
evi dence the other day, there was a clarification
wWith respect to the heart rate on the -- and its
strength on the third check, as conpared to the
transcript. |'ve got no real problemwth the --
with ny friend' s reiteration of that evidence, but
| thought it would be nore appropriate with the
witness to take himto what M. Enchel maier
actual ly said.

THE COW SSI ONER:  Yes, | can understand that. But you
began the questioning by asking Dr. Butt whether
he's famliar, and you gave the nane of the
per son.

MR. NEAVE: Right.

THE COW SSI ONER: Whereas he has testified nore than
once that he's | ooked at the C rcunstances.

MR NEAVE: Yes.

THE COW SSIONER: So |'mworried about a confusion
wi th | abels.

MR. NEAVE: (Okay. And | appreciate that. 11l -- 1"11I
clean that up

C Dr. Butt, so you're aware M. Enchelrmaier is an
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Airport Security person, he's given evidence over
two days in this proceeding, and the issues that
l"mgoing to take you to are dealing with

Enchel maier's nonitoring of M. Dziekanski on

t hree occasions. Because there's sonme questions
that I want to ask you that flow out of that.
Ckay?

Yes.

Now, if | can, Doctor, have you first turn up page
91. And just by way of background so you're
aware, as |'ve indicated and M. Enchelmaier's
evidence is clear, that he checked the pul se and
breat hing on three occasions in the approxinate --
over the approximate ten-mnute tine before the
arrival of Richnond Fire Departnent, and that the
| ast check was about two m nutes before that, so
about in the seven- to eight-mnute period after

t he handcuffs were applied. So dealing first, Dr.
Butt, with what M. Enchel nai er had to say on page
91.

Yes.

You'll see, and this is a discussion for your
information of the first check:

C Ckay. So describe for the Comm ssioner as
clearly as you can exactly what you did to
check the carotid pul se, please.

And M. Enchel mai er says this:

A Ckay. | use ny two fingers --

- and a gesture -

-- ny index finger to feel on the neck for
the large artery that runs down the neck, and
| could feel a very strong fast pulse on the
neck.

And then, Doctor, down to line 21, M. Enchel mai er
describes it as:

A It was a very fast pulse, |ike sonebody had
-- a pulse that you woul d expect in sonebody
t hat had been running -- strong and fast.

And he checked it, as you'll see on line 28 for
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about ten seconds. Are you with me, Doctor?

A | am yes. Sorry.

C Now, you would agree with nme that that evidence
woul d excl ude any issue that M. Dzi ekanski was
experiencing ventricular fibrillation at that

time?

A Yes.

C Now, the second check, Doctor, starts at the
bott om of page (sic) 46, and you'll see:

Tel | us about the second check that you nade,
pl ease.

And then over the page M. Enchel mai er says this:

Yeah. The pulse wasn't as fast. It was nore
of a person who'd been at rest, a slower

pul se. And again felt a good pulse in his
neck, in the carotid pul se, and breathing was
clear, | confirmed with the RCMP nmenber Monty
that he was -- he was breathing.

And then the question:

So after the first carotid pulse did you --
di d you communi cate any of your findings to
t he police?

And M. Enchel nai er says:

| did. Mnty was right there and we spoke
about that.

And then the question:

kay. Wiat did you say to hinf

A | said "I can feel a pulse.” And |I'd checked
for the breathing. He confirmed that he
hear d breat hi ng.

You woul d agree with ne, and you'll see again,
Doctor, with respect to that check at line 34, the
reference to the check being on the carotid

artery?
A Yes.
C You woul d agree with nme, Doctor, that this check,

which is approximately two mnutes |ater, would
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clearly indicate that M. Dzi ekanski was not
experiencing ventricular fibrillation at that

OCO~NOUITRAWNE

tinme?

A Yes.

C And indeed no other formof arrhythma, fair?

A | think that's a fair enough general statenent,
yes.

C Thank you. Now, Doctor, if we can then go to the
third check, and that comrences at page 96. And
M. Enchel mai er, comrencing at line 3 on that page
-- are you with ne, Doctor?

A Yes.

C "Thank you" -- and the question is:

Thank you. Now, noving on to the third --
before I do, did you comruni cate your
findings fromthat check to anybody?

And then there's a cocmment. So clearly we're on
the third check. And then, Doctor, down to |line
24 to 26:

And your recollection about two m nutes
before the firefighters arrive, maybe |ess
than two m nutes?

A That's correct.

And then a question, Doctor, at page -- sorry,
line conmmencing at 35, and there's a question:

C Ckay. How | ong was your breathing check?

A 30 -- 20, 30 seconds until | could actually
be clear that | had heard and felt breathing.

C Ckay. And the pul se check was about the sane
as we've seen before?

A That's correct.

And then, Doctor, over the page to page 97, line
2, M. Enchel nmaier gives this evidence with
respect to his pul se check:

| noticed that --
And he says this:

| noticed that with his pulse it was a sl ow
pul se, still a clear pulse there in his
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carotid pulse, again in his neck. And the
breat hi ng was sl ow, | ow breathing, but stil
cl early breathing.

| see it, yes.

And | i kew se, Doctor, would you agree that at that
time M. Enchelmaier's evidence woul d excl ude the
possibility of M. Dziekanski being in ventricular
fibrillation at that tine?

Yes, it would seem so.

And indeed in response to questions yesterday with
respect to agonal breathing, the existence of the
pul se woul d excl ude any concept of agonal
breathing prior or during this interval that M.
Enchel mai er i s exam ning and nonitoring M.

Dzi ekanski; is that fair?

Well, 1'd have to give that a bit of thought.
mean, the -- | understand what you're saying, but
|"mnot entirely certain that that's the case.
Well, et me ask you this. Agonal breathing
occurs when there is no pul se?

Well, that's not necessarily so, no. But, | nean,
it depends -- since you're using the word "pul se"
then | would accept it as that. 1'd think whether
it was heartbeat, sone formof heartbeat still
present, | think that that's possible, but I

under stand what you're saying. You're talking
about a perceptibl e pul se.

Yes.

Yeah.

The evidence is clear that up until about two

m nutes before R chnond Fire gets there, M.

Dzi ekanski is nmonitored and is found to be having
a carotid pulse that is clear in the carotid
artery in his neck.

Yes, | understand all that.

Thank you.

The only other issue | wish to clarify is the
snoring is the agonal breathing, that's your --
Yes. And perhaps just |I'm speaking, and | should
have perhaps clarified what | was tal ki ng about
agonal breathing, ny understandi ng of agonal
breathing is it's the death throe of |ast gasp
occurring at death in sonme cases?

| think that's fair enough, but, | nean, the point
of -- the way it cane out yesterday was snoring,
but | understand what you're saying.
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Thank you. And does ny manner of description of
agonal breathing in any way change your -- the
answers that we have been discussing?

No.

| ndeed, had M. Dzi ekanski been experiencing
ventricular fibrillation, he would not have
denonstrated a perceptible pulse wwthin a very
short tinme after that arrhythma started, fair?
Yes.

About ten seconds, is that about right?

Yes, | think that's fair.

Wul d you agree, Doctor, that there is no support
in the nedical literature, in any peer-reviewed
medical literature, for the concept of del ayed
ventricular fibrillation froman electrical cause?
That's generally agreed, yes.

NEAVE: Thank you. Doctor, I'mgoing to turn now
to your critiques that are outlined in your 17th
of April docunent.

COM SSIONER: | think maybe we shoul d clear up the
exhi bit issue now

NEAVE: Yes, M. comm ssioner. |'min your hands.
['m - -

COW SSIONER:  Well, it's up to you to tender the
t hi ngs.

NEAVE: | would like to tender everything that |
put to the wi tness yesterday.

COM SSIONER: All right. Let's go through it one
at atinmne. M. Gles, what is our last exhibit?

REG STRAR:  The | ast one was 115.

COWMWM SSI ONER: And do you have a description of it,
at all?

REA STRAR. It's the General Information FormC
related to M. Dzi ekanski

NEAVE: Now, ny --

COM SSIONER: | think maybe, M. Neave, it could
be organi zed during the break.

NEAVE: That woul d be hel pful, because | nust
apol ogi ze, you caught ne a bit off guard and |
didn't bring all the docunents with nme. [|'l]
ensure that | have clean copies that can be filed.
Doctor, have you got Exhibit 111 with you, your
final -- or the report of the 17th. Have you got
t hat, Doctor?

Yes, | do.
Thank you.
Sorry.
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C Now, I'mgoing to first deal with your comments
with respect to -- with respect to Dr. Lee's
report. And that's on page 2.

A Yes.

C And it -- what you say there, Doctor, is

O O>

The cause of death
And in quotes:

"Sudden Death during Restraint” provided by
Dr. Lee is not a nmedical diagnosis, i.e. it
is not based on anatom cal abnormality and/or
clinical information. Dr. Lee's principal
cause of death is related to circunstances
alone; the only situation cited in his
expression of the cause of death is
"restraint".

And you then go on to say:

In my view, this is acceptabl e when the
report provides an indication of what the

ci rcunst ances were, however that is not so in
Dr. Lee's report; at least his comments on

ci rcunst ances are not conplete regarding

depl oynment of the conducted energy weapons
(CEW Taser). The CEWis not nentioned but

t he behavi our of Dzi ekanski is nentioned
presumably after Dr. Lee's own review of the
vi deo.

Have | read that correctly?

Yes.

And that's your first critique, criticismof Dr.
Lee's report; is that fair?

Yes.

And as | understand it, the objection is in part
to the characterization and specifically with
respect to the cause in -- the principal cause of
death is being restricted to sudden death during
restraint.

| don't think that that's so nuch the issue.

think the main issue is the lack of link through
the circunstances and an explanation in the report
as to what restraint really nmeans sonewhere in the
report.
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C So you're not taking any issue at all, then, if |

O >

hear you, that it's in any way inappropriate under
Part 1 of Dr. Lee's report, "Principal Cause of
Death" to describe it as sudden death during
restraint?

| think | said that yesterday.

Ckay. | just wanted to confirmthat.

So your -- your critique, then, is nore
substantive in nature in the sense that in your
view Dr. Lee failed to provide an adequate report
wi th respect to describing the circunstances,

Il inking those circunstances to his finding, to the
princi pal cause; is that fair?

Yes, that's correct.

And you're aware, Doctor, as we reviewed -- as we
reviewed yesterday, that in -- that in British

Col unmbi a the medical exam-- that Dr. Lee is not a
medi cal exam ner?

| am

And he's not charged with the responsibility of
determ ning for the purposes of the B.C. Coroners
Act the who, what, when and how or where of death?
Well, | don't know that goes with the B.C.
Coroners Act as such, but | think that we

di scussed the issue yesterday of the devel opnent
of information, and if |I accede to your point, |
still have the sanme opinion as | wote here. It
may be the protocol or the law, but there are sone
things in the circunstances of death that require
mentioning. And if a weapon is involved, then a
reference to that weapon is appropriate. |If the
police bring a knife in to the pathol ogi st two
weeks | ater and they ask the pathol ogist to
comment upon the knife in relationship to what he
sees on the body, for exanple, the marks on the
outside of the body, then |I'mnot sure that that
report wouldn't -- that a report wouldn't be

devel oped by the pathologist. It has to do with

t he weapon, and I'mnot sure that the Coroner is
the person that woul d be correl ating the
information. So if the information that was given
to the Coroner, and we could | ook at that exhibit,
given by the Coroner to Dr. Lee included this,
then I woul d wonder what they expected.

Well, let's deal with a couple of points that

ari se out of your answer, Doctor. You agree with
me that in Dr. Lee's report, with respect to an
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anal ysis of the frontal area of the body, | ooking
for Taser probe marks, he conducts that analysis
and reports on his findings in the report, fair?
He nmentioned two things on the front of the body,
that's correct.

Yes. And in the "Conclusion" section of the
report he specifically makes a comment with
respect to those abrasion marks.

Yes. | wouldn't m nd having the report.

Yes, and ny apologies. |If the witness could have
Exhi bit 76, please.

Thank you.

Now, Doctor, for your ease of reference if you
first go to page 3 you'll see there the

description of the various marks that he observed
on the central chest and on the abdonen, under
"Thorax and Abdonen". Are you with ne, Doctor?
Yes, | am

kay. And then, Doctor, if you go over to the
fifth page, you will see m dway down the

par agr aph, starting at "A darkened punctuate
abrasion", do you see that?

| do.

So what Dr. Lee says in his comentary is:

A dar kened punctuate abrasion on the central
chest is consistent with an el ectrode froma
Taser .

Yes.

And you know there's -- in probe node there's two
pr obes?

Yes.

And then he says:

The ot her electrode nmark is not apparent, but
a coupl e of punctuate abrasions are present
on the chest and abdonen, and one of these

m ght be the other Taser mark.

| see it.

So with respect to the application of the Taser,
goi ng back to your issue of the knife, Dr. Lee has
exam ned the body for Taser probe marks and nade
specific coomments with respect to them fair?

To the probe marks, yes.

Yes. It's fair, Doctor, |I think that you are not
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aware of the specific process of the fact-finding
that the Coroner and a Coroners Jury does in this
province; is that fair?

THE COW SSI ONER: Now, M. Neave, | hesitate to
interrupt you, but, you know, I'mreally in terns
of ny mandate not very interested in the duty of
the Coroner or the nature of a report that should
be drafted to the Coroner, or any of those issues.
VWhat |'minterested in, of course, is the cause of
death and what the opinion is on the cause of
deat h.

MR. NEAVE: Thank you.

THE COW SSI ONER: The formof it or howit got here or
anything else, unless it goes to its validity,
quite frankly, is way outside ny nmandate.

MR. NEAVE: Fair enough. And I'll be guided by your
comments, M. Conm ssioner, if | can assist you, |
bel i eve.

C Doctor, although you are taking issue with the

finding of cardionyopathy, you' re not taking any
finding with the other signs or physiol ogical
changes with respect to al cohol abuse, are you?

A No.

C There's no -- there's no doubt in your opinion
that M. Dziekanski is, as Dr. Lee indicated,
having a contributing factor of chronic
al cohol i sn®?

A | think that it's fair to put that down, yes. |
mean, |'mnot taking away fromthe point that he
has chronic alcoholism | do believe that. |It's
a-- it's whether it is actually a contributing
factor to the death.

C Thank you. Well, let's talk -- let's tal k about

that. And the sense | have fromyou now t hat you
are in agreenent that sudden death during

restraint is -- is a proper description with
respect to cause of death

A It's one.

C Yes.

A Yes.

C And you would agree with ne that the specific
causal mechanisnms that result in death, as a
result of being restrained, are |argely unknown?

A They're | argely unknown, yes. | nean, there have
been theories, but the precise nechanismis not
known.

C And i ndeed there's a constellation of factors that



OCO~NOUITRAWNE

22
Dr.

John Butt

Cross-exam by M. Neave (for TASER International)
(cont' d)

O O >

O O O O P> OO0 >

O O >

>

can produce the nechanism or each of which is an
indicia -- or each of which is a factor that can
| ead to sudden death in these cases?

There are a nunber of factors that nore or |ess
create the situation in which the death occurs.
One of those is anxiety?

Yes, | would say agitation would appear to be the
wor d.

Wuld it be fair to describe, then, with respect
to your answer, it would be anxiety and with

el emrents of agitation, physiological stress
factors?

Physi ol ogi cal stressors?

Stress factors, yes.

Yes.

So that would be one of the -- one of the issues
-- one of the stars, if you will, in the
constellation of factors?

It -- it seenms to be a -- you're speaking overal

of --

Yes.

-- the condition which is excited deliriumat this
poi nt ?

No, |I'mjust speaking firstly wwth respect to

physi ol ogi cal anxiety and el enents of agitation.
Yes.

Qutside of excited delirium W'I|l conme back to
excited delirium

Right. | agree.

And one of the theories with respect to the effect
of this agitation and physiol ogical stress factors
is that it produces sone formof arrhythm a and
sudden death follows? That's one theory.

Again taken in isolation, |I don't think you neant
me to take that in isolation?
No, |'m speaking in general terns.

But you didn't nean ne to take the fact that a
person is agitated and they're going to die.

No. What |I'masking is the theories that flow
fromthis -- this factor we're | ooking at,
anxiety, agitation, psychological stress factors
that result in death.

That can -- that that -- I'magreeing to the point
that that can be a contributory factor.

Yes. And the nechanismof death in those
circunstances is one theorized to result in sone
form or create an arrhythma which results in



OCO~NOUITRAWNE

23

Dr. John Butt

Cross-exam by M. Neave (for TASER International)
(cont' d)

deat h?
A Yes.
C One of the other theories is there is a

physi ol ogi cal effect on the brain that results in
t he person stopping to breathe, followed by
cardi ac arrest.

THE COW SSIONER: M. Neave, the difficulty with your
questions is you're isolating this. The doctor
has made it very clear, and | asked himthis
yesterday, it's one of three conponents, each one
being a cluster of conponents.

MR NEAVE: Yes.

THE COW SSI ONER: But there's three clusters of
conponents, as | understand the evidence of the
doctor. You keep seemto be isolating this al
the tine.

MR. NEAVE: And | have a reason for doing that.

THE COW SSI ONER: Yes, but | think it's m sl eading,
because it's not what the doctor is saying.

MR. NEAVE: Fine, thank you.

C Taking M. Comm ssioner's point, a cluster of
factors. W're tal king about one of them
anxi ety, elenents of agitation, physiological

stress.

A Yes.

C Anot her one woul d be the enotional and physical
result of alcohol w thdrawal ?

A In terns of -- in terns of what?

C O another factor which is a conponent of this
anxiety, agitation and physical stress that we're
t al ki ng about .

A Vell, | believe that that's so. | nean, you know,
the area that you're getting into here is a bit
psychiatric. |I'maware that there can be deaths
in alcohol withdrawal. | disagree with sone of
the coments that have been nmade about it, but |
agree that there are deaths in alcoholic
withdrawal. | amnot entirely certain of what the
mechani snms are, but sone of themare likely to be
bi ochem cal

C M- hmm

A Just because the biochem stry of the body becones
di sordered under certain circunstances. |'m not
sure howthat's related to the -- the title of

agitation in this particular instance, the
i nstance being al cohol w thdrawal .
C So am | correct in what |I'mhearing fromyou
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then, Doctor, that where you've got biochem ca

changes in the -- that result from for exanple,
al cohol wi thdrawal .
Yes.

That that as well can formor constitute sone

| evel of agitation, in your ternf

Well, | would suspect that that's the case, yes.

| woul d suspect that, but as | said, you know,
these are things that really confront clinica
medi ci ne, and particularly psychiatry.

Are they not also inportant in your review and
your determnation in this case wwth respect to
your determ nation of the various factors which
are likely contributory to death?

They are, but | mean, may | qualify that by saying
that, you know, the -- ny accurate diagnosis of
wat chi ng M. Dzi ekanski's behavi our and maki ng an
accurate diagnosis is no better or no worse than
that of Dr. Lee, Dr. Pollanen and Dr. Di Muio.
Each of us is a pathol ogist, and the nunber of
cases that | have dealt wth that are breathing in
the last 40 years is inconspicuous. And so, as
you poi nted out yesterday, ny work - you brought
this up, sir - is related to reviews of the
literature, and | al so happen to be over 70 years
of age, and so ny experience counts. But this is
an area, | repeat, it is an area for psychiatrists
and | think that I mght have already said

sonet hing about that, in relationship to the term
"excited deliriunt, and | certainly have nentioned
it in the report.

Well, et me ask you about that, then, Doctor,
because that is certainly one of your criticisns
of Dr. Pollanen and Dr. Di Maio is their comments
with respect to excited delirium fair?

Yes.

And if | was to paraphrase what you're saying and
correct ne if I'"'mwong, the sense | have from
what you're saying is that there is no place in a
pat hol ogy report such as this for excited delirium
to be commented upon in the manner it was in these
reports.

No, | didn't say that, sir.

Well, what are you saying? Wat's the basis of
your criticisn?

|"msaying that it -- that | think | explained it
inny report quite well, and what | said was that
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the -- may | read the report?
C Yes.
A In terns of this -- in terns of this condition.
C | think it's at the bottom of page 3, Doctor
A

>0

Thi s
Yes.

Nonet hel ess | believe that caution is
advi sabl e. ..

is fromthe final paragraph on page 3.

...about use of the term"excited deliriunt
whi ch has devel oped a significant foll ow ng
in the forensic pathology community. Excited
delirium is questioned by those practicing
psychiatry, e.g., its definition etiology and
whether it has a rightful place in the
spectrumof delirium The American

Psychi atric Associ ation D agnostic and
Statistical Manual of Mental D sorders
provides a definition of deliriumbut not
excited delirium Excited deliriumoften is
defi ned by persons --

- and this is ny point -

-- who have neither training in nor
experience with aberrant behaviour. In the
t ext book "Excited Delirium Syndronme: Cause
of Death and Prevention" Di Maio and D
Mai O --

- that's the wife and t he husband -

-- state that excited deliriumis delirium

i nvol vi ng conbative and or viol ent behaviour.
There is no indication either of the origin
of the termexcited deliriumor of the
definition of excited delirium Neither
excited deliriumor "delirium can be defined
t hrough a post-nortem exam nation of the
brain, however it may be defined through

di agnosi s of signs and synptons in the
living. GQObservations of persons who died and
who have had either excited or delirious
behavi our or both are obtained by forensic
pat hol ogi sts directly or indirectly from
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police officers; forensic pathol ogists are
rarely if ever in a position to assess
behavi our and form i npressions firsthand
about the behavi our of the deceased before
hi s/ her deat h.

Doctor, do you recall giving evidence before the
House of Parlianment?

Yes. | don't recall it chapter and verse.

On 12th of May, |let ne show you what you said.
Thank you.

Doctor, if I can have you turn to the second page.
Yes.

This is a transcript of your testinony before the
House of Parlianment, correct, on the 12th of My
-- March 2008, fair?

March the 12th, 2008, yes.

Yes. And over to page 2.

Yes.

About m dway down the page.

Yes.

You say this about this issue. You're talking
about excited delirium

Wt hout question, |I'msure you have all heard
of the issue of excited delirium | feature
that, as | amcertain Dr. Hall wll, because
in the real mof nedical practice and
particularly that of the forensic pathol ogi st
or the death investigating officer on the

i ssue of excited deliriumor syndrone, a
group of syndronmes is commobn and one cannot

i gnore that.

Yes.

And indeed, Dr. Di Maio and Dr. Pollanen do
exactly what you say here, they don't ignore the
excited deliriumand coment fully with respect to
it. Fair?

Yes.

And you take issue because you are now saying here
in this report that you have to -- you say:

| believe that caution is advisable..

And you go on to the passage that you just read.
| have no problem sir, with your comments.
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C Thank you. Now, let's deal wth your critiques of
Dr. Pollanen. At paragraph -- are you, Doctor, on
your opinion, page 3, please?

A | have it.

C And you' Il see the second paragraph.

A Yes.

C You say:

| amgenerally in accord with the opinions of
Dr. Pollanen as set out in his report.

A Yes.

C Is that fair? And is it fair, sir, that where
you're not in agreenent with -- with those aspects
of the report, you've described them here, and
that's the ED i ssue that we've been tal ki ng about,
excited deliriumissue, fair?

A Yes.

C And that -- that's the only issue that you

identify in your report for which you do not agree
with Dr. Poll anen?

A That's correct, yes. There's no other issue.

C And is it fair for nme to sinply say you agree with
the remai nder of Dr. Pollanen's report?
Pretty well, yes. You know, | could take a quick
gl ance at it, but --

MR. NEAVE: Well, that may speed things up, quite

frankly. Wiy -- I'mgoing to ask you that
gquestion, and I'mgoing to ask you the sane
question with respect to Dr. De Maio's report. If

you could | ook at both of them what | woul d
propose, M. Comm ssioner, is we break shortly and
have - -

THE COW SSIONER:  Yes, | think we'll break now.

MR. NEAVE: Thank you.

THE REG STRAR. The hearing will now recess for ten
m nut es.

(W TNESS STOOD DOWW)

( PROCEEDI NGS ADJOURNED FOR MORNI NG RECESS)
( PROCEEDI NGS RECONVENED)

THE REQ STRAR: The hearing is now resuned.

JOHN BUTT, a wi tness,
recal |l ed.
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THE COW SSI ONER:  (Go ahead, M. Neave.

CROSS- EXAM NATI ON BY MR NEAVE ON BEHALF OF TASER
| NTERNATI ONAL, conti nui ng:

MR. NEAVE: Thank you, M. Conm ssioner. And just for
everyone's information, while we were off line |
spoke to Dr. Butt and told himin general terns
the specific passages that | was interested in,

and his coments on as to whether he had -- he was
in general accord with those points.

C Doctor, you've had the chance now to revi ew
firstly Dr. DO Maio's report?

A Yes.

C Ckay. Let ne assist you. My | have you turn up
page - -

THE COW SSI ONER: What's the exhi bit nunber?

MR. NEAVE: Oh, |I'msorry, M. Conm ssioner, 79.

C Page 7, Doctor.

A Yes.

C And the two paragraphs I'minterested in are in
the mddle of the page. The first one:

There is no evidence that use of the TASER
caused the death

And then the next paragraph dealing wth:

The only way a TASER could theoretically
cause death directly...

You' ve read those?

Yes.

Do you have any issues wth those two paragraphs?
No.

You woul d agree with their contents?

Yes.

And then, Doctor, you'll see on the bottom of the
page, there's a reference to the U S. Depart nent

of Justice study.

Yes.

And then over the page Dr. Di Maio sets out five

concl usi ons.

From t hat st udy.

From t hat study.

Yes.

Based on your training, experience and reviews of

OT>NOT>O >
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peer-reviewed nedical literature, would you agree
wi th those concl usi ons?

Yes. My | point out two things about that?
Certainly.

One is in itemnunber 2, it says:

There is currently no nedical evidence that
Conduct ed Energy Devices pose a significant
risk for induced cardiac dysrhythm a when
depl oyed reasonably.

And the fifth point doesn't nmake any sense.
There's a -- there's something wong with the
fifth point.

Ckay. Al right.

Current nedical research suggests that the
Conduct ed Energy Deploynent is not a stress
of a magnitude that separates it fromthe
ot her conponents of subdual

| don't know what that neans.

Fair. And with respect to point 2, indeed that we
covered in one way that -- the information that's
contained in point 2, that there is -- and for the
record:

There is currently no nedical evidence that
CEDs pose a significant risk for induced
cardi ac dysrhyt hm a when depl oyed reasonably.

| s al nost what you said in your letter with
respect to your review to the Police Comm ssioner
on your Review of the Interimand Final Reports in
British Col unbi a.

That's possibly so. | nean, do you want -- do you
want nme to | ook at that right now?

No, that's fine.

But | think that's likely so, yes.

Thank you. And, Doctor, if |I can have you turn up
page 9.

Ni ne, yes.

And the last summary conclusion of Dr. Di Mo

Do you agree with Dr. Di Maio's sumrmary?

No, | don't.

And what aspects --

The main -- this is the |last page, the |ast
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par agr aph.

C Yes.

A But | already said | didn't agree that there was
an al cohol i c cardi onyopat hy.

C Wth that exception

A Yeah.

C Do you agree with the rest of the paragraph?

A Well, we've been through these points, | think, so

O > O%ZDOZD O

et me just go through them again.

...cardiac arrhythm a secondary to the
effects of chronic al cohol abuse; al cohol
wi t hdrawal . . .

| expressed sone concern about that earlier this
nmorning in that it's really not clear to nme what
t he mechani snms are of al coholic wthdrawal and
arrhyt hm a.

...Stress fromboth enotional and physi cal
results of the withdrawal. ..

You know, and | notice that all this is associ at ed
with al cohol, so that every one of these things
here, wth the exception of "struggle with | aw
enforcenent” is associated with alcohol. So |
have a difficult tinme with that. And that isn't
in accordance with the cause of death that was
even submtted by Dr. Lee, which suggests that

al cohol is a factor that did not -- did not
contribute to it in accordance with the Wrld

Heal th Organi zation format, which | assune that he
understands. That is, that the Part 2 entries are
not causally related to the Part 1, and Part 1
reads restraint rel ated death.

Then, Doctor, let's turn to the report of Dr.
Pol | anen.

Yes.

Exhi bit 80, M. --

Par don?

NEAVE: Exhi bit 80, M. Conmn ssioner.

And you' ve at the break had an opportunity to
review that?

Yes.

Li ke you, Dr. Pollanen concludes that there is no
cardiac arrhythma, fair? He is unable to
determ ne that.
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Yes.

O, sorry, not cardiac arrhythma, | apol ogi ze,
car di onyopat hy.

Car di onyopat hy, yes.

Yes, | m sspoke.

But the arrhythma issue is also a given. | told
you that you can't detect the arrhythma --

Ri ght .

-- at an autopsy.

Fair. And, Doctor, if we can go to page 10.

Yes.

And you will see in this report a discussion of
t he "Medi col egal issues".

Yes.

And what Dr. Pollanen says in that paragraph, do
you agree with the five possible variabl es that
need to be considered as putative causal factors
in the death of M. Dziekanski?

Yes. | nean, these are the points that he says
need to be considered. But then the paragraph
beneath that qualifies it, because he says that
there's little evidence, the statenment to be
conpl ete about this is:

Chroni c al coholi sm m ght have contributed to
the agitated state, perhaps by al cohol
withdrawal. There is little objective

evi dence to support or refute that
proposition. ...the main nedicol egal issue
for [the] discussion [is]...agitated state,
restraint position, and the effects of the

t aser.

So in other words, he's, you know, reduced the
list of five to basically to three.

And you agree with -- or let me ask it in this
way: Do you agree with Dr. Pollanen's opinion

Wi th respect to point 1 under -- on page 10, and
" mtal ki ng point 1 "Medicol egal issues", the
entire two paragraphs that we're | ooking at.
|"msorry, | lost the last part of your statenent.
Sorry. The two paragraphs that we're speaking
about under "Medicol egal issues"” on page 10.

Yes.

The paragraph starting with "The nedi cal and vi deo
evi dence", and the second "I cannot confirn, do
you agree with those comments?
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A Yes.

C And, Doctor, if | can then have you turn up page
11, pl ease.

A Yes.

C You'll see a heading "3. Effects of the taser"?

A | do.

C Do you agree with the -- with Dr. Poll anen's view
Wth respect to the video evidence in the first
full paragraph before points 1 and 2?

A Yes.

C And do you agree, Doctor, with point 1?

A Yes.

C And do you agree, Doctor, with point 2?

A Yes, | do.

C Now, Doctor, if | can take you to your opinion
pl ease.

A Yes.

C And | am under "Conmments and concl usi ons" at page
5.

A Yes.

C And you say this:

In my opinion, on the basis of the post-
nort em exam nati on one cannot say that M.
Dzi ekanski did not have an arrhythm a before
he died ([admttedly] it would be the sane
Wi th every post-nortem exam nati on, whatever
t he background of the deceased' s illness or
injury.)

Have | got that correctly?

A Yes.

C Wul d you al so agree that on the basis of the
post - nortem exam nati on you cannot say that he did
have an arrhythm a?

A No, | can't.

C Doctor, the last portion of your opinion you turn
to the issue, and I'mat the second-|ast sentence
under "Comments and concl usi ons":

As well the death may have had a respiratory
conponent through restriction of air into the
air passages/ | ungs.

A That's correct.

C That's specul ative on your part, fair?

A It's certainly not based on any autopsy findings.
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-- that would be inconsistent with your opinion

there; is that fair?

That's fair.

MR. NEAVE: Those are ny questions, M. Conm ssioner,

t hank you. Thank you, Dr. Butt.

M. Conm ssioner, ny colleague remnds ne to
mark the exhibits. Wth your |leave, |I'll gather
themup fromny -- from ny coll eague. They're at
the office and --

THE COW SSI ONER:  Yes. No, go ahead and do that. |
m ght say that | have some apprehensi on about the
personal note of Dr. Butt. | know your use of it,
but | thought that what was said in verba
evi dence adequately described the point.

MR. NEAVE: |'mcontent with that, M. Conm ssioner,

t hank you.
THE COW SSI ONER: Thank you.

C And i ndeed on the evidence that M. Enchel mai er
provi ded the Comm ssion that | read to you --

A Yes.

C -- earlier this norning --

A Yes, | understand that.

Q

A

CROSS- EXAM NATI ON BY MR H RA ON BEHALF OF CONSTABLE
KWESI M LLI NGTON:

C Doctor, my nane is Ravi Hira and | represent
Oficer Knesi MI1ington

A Could I ask you to speak up, sir, I'msorry.

C | beg your pardon, I'll do ny best. M nane is

Ravi Hira and | represent Oficer Kwesi

MIlington. Now, you have given evidence and

we' ve had evidence fromDr. Lee that there were no

anatom cal causes of death. You would agree with

t hat ?

Yes.

And by that you are referring to physical

scientific observable causes of death?

Yes.

(bj ective matters, correct?

Yes.

And you woul d agree with nme that your opinions or

your opinions regarding the cause of death are

based on a subjective view of the video and the

G rcunst ances docunent ?

A The situation as | described in ny report, is
devel oped | argely through circunstantial evidence.

OT>N> O
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C That is --

A | explained that, | think.

C That is your view of the video and your analysis
of the Circunstances docunent, correct?

A My own, yes.

C Now, let's deal with the situation with the
cerebellum You gave evidence that you expected
it to affect bal ance, correct?

A Yes, | did.

C You expected a significant effect on bal ance.

A Yes.

C You didn't see any such effect on the video,
according to your evidence?

A | did not. No, | didn't.

C Were you aware --

THE COW SSI ONER: Excuse ne, the videos.

MR HRA I'msorry, M. -- videos?

THE COW SSI ONER:  Correct.

MR. H RA: Yes, | apol ogi ze.

The vi deos, correct?

Yes, including in the -- in the Custons Hall.

Ch, | agree, I'mnot for a nonent --

Yes.

-- delineating the 18 Custons videos or the three
Pritchard videos.

Right. | understand.

Were you aware of reports by wi tnesses that he was
unsteady on his feet?

| believe that that m ght have been in the -- in
t he docunent that was provided ne, like the
summary docunent, | think that m ght have been
sai d.

Fair enough. Now --

But, you know, there was sone evidence in there
that was wwthin -- within the report itself there
was sone evidence that appeared to be
contradictory.

Fai r enough. Does the atrophy of the cerebell um
affect one's cognitive abilities?

No.

Does it have any effect on thought, thinking?

No.

So it's just a physical aspect?

It largely has to do with coordination, including,
as | said yesterday, hand novenent, fine hand
novenent, bal ance.

Al right. Now, noving to another point here.

> O OO0

>0
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W' ve had evidence that -- fromDr. Lee, that in
the Pritchard videos to the extent that we can
hear M. Dzi ekanski vocalizing --

A Yes.

C -- that that indicates that he's breathing. Wuld
you agree with that?

A Yes.

C Now, you gave evidence at the study session of
t hi s Conmm ssi on.

A Yes.

C And 1'd like to read to you a portion of your
presentation and ask you whet her you've continue
to hold this view and for the record, 1'mgoing to
be reading frompage 9, line 46, to page 10, line
17.

A | don't have the docunent, | don't think. Excuse
me a nonent, | think I do here. Just a m nute.

C This is evidence that you gave on May 21, 2008.

A | had it yesterday but | don't know that | have it
agai n.

C Maybe what we could do is | could -- thank you
M. Neave.

A |"m probably -- this probably is it. | think I've
got it now, just a nonent. | have it, thanks. |
have it. Sorry. Page what, sir?

C Page 9, line 46.

A Yes, | have that.

C To page 10, line 17. You testified:

Deat h investigators, energency departnent
personnel, nurses, first responders such as
par anedi cs, have seen in this pattern of
agitation the follow ng types of behavi our:
hyperactivity, notably running around

ai messly, often shouting; secondly,
agitation, including fromlights and the
reflection of lights in glass and mrrors;
thirdly, hypertherma, which initself is a
danger, acconpani ed by sweating, and finally,
one of the problens in ternms of responding to
the people, feats of strength, a disposition
to resist force and nunbness to pain. These
| atter features, of course, create problens
for persons who intend to assist to restrain
t he individual, hopefully to bring upon that
i ndi vi dual some form of nedical treatnent.
But having said that, recall that paranedics
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are unlikely to tackle such persons unl ess
t hey have been taken down in the first place

by poli ce.
You recall making that -- giving that evidence as
part of your presentation?

A Yes.

C And are you still of the sanme opinion?

A Yes.

C Thank you. Now, I'd |ike to take you to Dr. D
Mai 0's report which, for the record, is Exhibit
79.

A | have it.

C And I'd Iike to refer you to page 8, the paragraph
just beyond the m ddl e.

A Yes.

C That starts "Wienever one gets excited". You've
read that paragraph; is that not correct?

A Yes. Yes, | have.

C Wul d you agree with the doctor's conmments in --

A Yes.

C -- that paragraph?

A Yes.

C Thank you. 1'd now like to take you to page 9 of
the report. The first full paragraph, "Thus
anyone engaging in a struggle or strenuous
activity". You' ve read that paragraph, have you
not ?

A Yes, | have.

C Wul d you agree with that paragraph?

A Do you know, sir, | don't disagree with it, but |
just can't say that | know that dramatic falling
| evel s of potassiumissue, and I'd have to | eave
it at that.

C So what you're saying --

A And -- sorry.

C Sorry, I'minterrupting. | beg your pardon.

A Vll, no, | wish to go back to your previous

guestion, because in your previous question you
asked nme if | agreed with that paragraph, and |
had, | think, already qualified the fact about
what al coholic wthdrawal was about. And |I'm not
so sure, to be conplete about it, that increased
| evel s of catecholamne is a part of alcoholic
wthdrawal. | don't know that, that's all |'m
sayi ng.

C Fai r enough.
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And | say the sanme about the potassium | don't
know that to be true. [I'mnot disputing it.
Thank you. And then with respect to the next
paragraph, this case, do you agree with that
paragraph? And |I'm at page 9:

In this case, the el evated cat echol ani ne
| evel s due to the struggle..

Yes, | nean, it says:

...due to the struggle were aggravated by the
ef fects of al cohol w thdrawal and the
probabl e presence of el evated | evels of

cat echol am nes present as a result of chronic
al cohol abuse and cardi omyopat hy.

Vell, | don't know that catecholam nes are rel ated
to al cohol abuse. But | don't -- but ny reading
does not suggest that there are |evels of
catecholam nes as a result of alcoholic

cardi onyopat hy, which in any event | don't believe
he had.

So you agree wth the paragraph up to the words
"and cardi omyopathy", is that fair?

Well, the possibility of catechol am nes in al cohol
wi t hdrawal , or al cohol abuse, | nentioned. |
don't know, | don't know that. | disagree with

the other part of it.

Fair enough. So what you're saying is | don't
know whet her cat echol am nes are present as a
result of chronic al cohol abuse, and accepting
that to be the case, | don't disagree with that
paragraph, but | do --

THE COWM SSI ONER:  No, counsel
MR HRA If | may finish,
THE COVMM SSIONER:  No, the doctor's made it clear what

he neans. |If you paraphrase it like that, it's a
very technical subject, and when you paraphrase
it, if there's one word that is different, it

t hrows out the whole neaning of it. Now, the
doctor has said quite clearly what his viewis of
t he paragraph.

MR HRA Wll, let's try it another way.

C
A

You -- your view is that there was no
cardi onyopathy; is that correct?
That's correct.
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C Your further view -- your further position is that
you don't know whet her catechol am nes are present
or get elevated -- let's say are present as a
result of chronic al cohol abuse?

A | know that catecholam nes are present as a result

of natural, the regul ar physiol ogy of the body.
The question is whether they're el evated.

C Fair enough. You --

A And | don't know that.

C So what you're saying is you don't know whet her --

THE COW SSI ONER:  No, counsel, please. He's answered
the question. | amobjecting to you rephrasing
it.

MR HRA Very well, I wll nove on

C Now, you've heard ny friend, M. Neave, and you've
read M. Enchel nmaier's evidence regarding the
monitoring of pulse; is that correct, the three --

A Oh, yes. Yes, this norning.

C Yes. And you've agreed that if the pul se was
present on those occasions, then he |likely was not
-- in fact, was not in any ventricular
fibrillation?

A | agree.

C And of course that occurs, that nonitoring,
certainly the last -- all three of them after the
struggle with the police. You're aware of that?

A Yes. Oh, yes, |I'maware that was taken by the
security guard after the struggle.

C Are you prepared to agree with me that in those
circunstances that the struggle was not a cause of
deat h?

A No, I'mnot prepared to agree with that. No.
don't -- | mean, that's like -- that's the sane

thing, sir, as saying the person pushed the car in
the snow and went in the house and had a cup of
cof fee and dropped dead, and it wasn't related to

-- to pushing the car in the snow. | nean, these
things are well known that if there's expenditures
of energy, | -- the one thing that | don't know

for sure that |1've tal ked about is that there's no
pat hol ogy to back that up. And that's -- that's
what | don't know.

C Thank you. So going back to the questions that |
asked you at the start, there is no objective
evi dence to back up the position that the officers
caused the death as a result of the struggle?

A No, there isn't.
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MR. HI RA: Thank you. Those are ny questions.

THE COW SSI ONER: Do we have any further questions?

MR, McGOMWAN:.  Yes, M. Comm ssioner, just a couple of
points of clarification.

RE- EXAM NATI ON BY MR, M GOMNAN:

C Dr. Butt, you were taken to a nunber of statenents
and agreed wth some of themregarding
specifically the Taser and its ability or its role
in causing death. You recall that?

A Yes.

C Ckay. | want to just nake sure |I'mclear on what
your view is of the neaning of -- of those
statenents regarding the Taser causing death. D d
you interpret those questions and those statenents
to relate to the Taser causing death directly by
i nduci ng ventricular fibrillation?

A No.

C Ckay. Do you draw a distinction, | take it,
bet ween cause and contri bution?

A Yes.

C Now, you've been extensively cross-exam ned and
taken to a nunber of docunments and asked a nunber
of questions, and you've had a significant anount
of information placed before you.

A Yes.

C You' ve had a chance to consider that information?

A Today and yest erday.

C Yes.

A Wll, I"'msmling because, you know, the
consideration is one thing; the nenory is another.

C Fair enough. Let ne ask you this, then. Have any

of the questions you' ve been asked or any of the
docunents you' ve been taken to in any way altered
t he opi nion you gave in your report of April 17th,
or your opinion that you gave in exam nation in
chi ef ?

A No, they don't.

MR. McGOMWAN.  Okay. Thank you, those are ny questions
in re-exam nation

THE COW SSI ONER:  Doct or, thank you very much for your
attention to this matter. Your evidence, | m ght
say, has been very clear and nost hel pful, and I
t hank you so nuch.

A Thank you.
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(W TNESS EXCUSED)

MR. McGOMN.  Can we just take five mnutes to get Dr.
Butt off the stand and Dr. Martz organized.

THE COW SSI ONER:  Yes, but each of the m nutes should
be 60 seconds.

( PROCEEDI NGS ADJQURNED)
( PROCEEDI NGS RECONVENED)

MR. McGOMWAN:  Yes, M. Comm ssioner. The next w tness
is aD. Walter Martz, he's a toxicologist. |
expect his evidence to be brief and I amgoing to
suggest we just continue until it's conpleted.
He's the | ast witness for today.

Dr. Martz, please have a seat in the wtness
box at the end.

THE REQ STRAR. (Good afternoon, sir. Before you're
seated do you wish to be sworn or affirmed?

THE W TNESS: Affirned.

DR WALTER MARTZ, a w tness,
af firned.

THE REA STRAR: Wul d you state your full nane, please.
A My nanme is Dr. Walter Martz.
THE REG STRAR  Can you spell your surnane.
A M-a-r-t-z.
THE REQ STRAR: Thank you. You nay be seat ed.
Counsel
MR. McGOMN.  Thank you.

EXAM NATI ON | N CHI EF ON QUALI FI CATI ONS BY MR. McGOMNAN
C Sir, I"'mjust going to spend a few mnutes at the

out set goi ng over your education and
qualifications. You have a Ph.D. in Chem stry?

That's correct.

That's from Hanover University?

Hanover in Germany.

Hanover, Germany. And what year did you attain
your Ph.D.?

VWll, the thesis was about Toxic Principles of

Brazilian Pl ants.

Yes. And what year did you conplete that?
Excuse nme?

Wi ch year did you conplete your Ph.D.?

OO0 > OO
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This was in 1988.

Ckay. And you' ve worked in the field of chem stry
and toxicol ogy since that tinme?

That's correct.

You're presently a nenber of the Faculty of
Medicine at the University of British Col unbi a?
That's correct.

You' re not a nedical doctor however, correct?

| am not a nedical doctor.

Ckay. You presently work as a Senior Scientist
and the Scientific Director at the Provincial
Toxi col ogy Centre?

That's nmy current position.

kay. And it's that position that brought you in
contact with our present case?

That's correct.

You' ve had extensive experience and worked in a
nunber of positions related to chem stry and
toxi cology in the past, correct?

Yeah, roughly since | immgrated to Canada |
signed off, |ike, 4,000 reports, and toxicol ogy
cases. Before there were several hundreds of
testinmonies | gave the courts or in witing, in
courts in Germany.

MR, McGOMWAN. Okay. M. Conm ssioner, |I'mgoing to

suggest that Dr. Martz be qualified as an expert
in the area of toxicology and the anal ysis of
t oxi col ogi cal reports.

THE COW SSI ONER: Yes, | agree with that.
MR. McGOMN.  Thank you.

EXAM NATI ON I N CHI EF BY MR. M GOMAN

C

Sir, your involvenment wwth this case had to do
with the anal ysis of certain biological sanples
provided to you by Dr. Lee through the Coroner's
office; is that correct?

That is correct.

Ckay. And as | understand it, there were two sets
of sanples provided to you, initially blood
sanples and at a later tine sone additional tissue
sanpl es?

That's correct. | had a communication with Dr.
Lee and was asking for additional specinens.

Okay. So there were essentially tw sets of

anal yses that were done?

That's correct.
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C Ckay. And the results of those are sunmari zed on
a single report; is that correct?
Well, actually, | issued two reports. One -- |et

me just grab ny docunentation. One was issued on
Cct ober 15th and the other one nmust have been

i ssued before. | don't have the correct date with
ne.
C Let me ask you this. Does the second report

contain everything that was in your first report,
pl us sone additional material ?

A Yes, it's a nore conprehensive report with the
add-ons on the tests we did on liver.
C Ckay. So for us to look at the results of all of

the tests you did, both the first and second set
of tests, we need only to |look at your final
report; is that correct?

A That's correct.

MR McGOMN. Ckay. |'mgoing to suggest that this
report be marked as the next exhibit, M.
Comm ssi oner.

THE COW SSI ONER:  Yes, the next exhibit.

THE REQ STRAR: Marked as Exhibit nunber 116.

EXH BIT 116: Provincial Toxicology Centre,
Toxi col ogy Report for R Dzi ekansk

MR, M GOMNAN
C Now, sir, before we get into the report, | wonder
if you'd just very briefly explain to the
Comm ssi oner what a toxicologist is, and what you
do in your present role at the Toxicol ogy Centre.
A Well, toxicology is the science of adverse effects
of chemcals on living organisnms. And, in
general, a toxicologist detects and identifies
foreign chemcals in the body, wwth a particul ar
enphasi s upon toxic or hazardous substances.
Ckay.
Forensic toxicology is quite literally the
application of toxicology in courts of |aw
Normally | testify in Coroners Court, so this
woul d be ny first court different fromthat. But
basically | have to present the results of our
anal ytical investigations. Mst often this is
understood as the anal ysis of al cohol, drugs,
medi cation. Oher toxicologists work in the field
of heavy netal, environnental toxicology or other
fields. But we are specialized, or our centre is
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specialized in the detection of alcohol, illicit
drugs and nedi cati ons.
C Okay. And in your current position, you perform

t oxi col ogi cal anal ysis on sanples provided to you
by the Coroners Service; is that correct?

A That's correct.

C And that's, as you said before, the role you were
pl ayi ng when you becane involved in this case?

A That's correct.

MR, McGOMWAN:  Now, |'mjust going to ask you to perhaps
pull the mcrophone in a little bit and speak
directly into it so we nmake sure we're picking up
your Vvoi ce.

M. Comm ssioner, | neglected to mark his
c.v., and perhaps that could be the next exhibit.
THE COW SSI ONER:  yes, next exhibit.
THE REQ STRAR: Exhi bit nunber 117.

EXH BI T 117: Curriculumvitae for Dr. Walter

Mart z
MR, McGOMAN
C Now, speaking generally, sir, the analyses you did

on the blood and tissue recovered from M.
Dzi ekanski's aut opsy were designed to detect the
presence of al cohol prescription and illicit
drugs; is that correct?
A That's the scope of our exam nation, yes.
C Ckay. And your report sets out the specific
exam nations which you conpleted with respect to
the blood and tissue from M. Dziekanski, correct?
A Yeah, correct.
C kay. And wth respect to each of the things you

were searching for, the alcohol, illicit drugs and
prescription drugs, there was none detected,
correct?

A VWll, that's the summary of ny report, that we
literally got nothing -- found not hing.

Ckay. And just to be clear, a finding of, as it's
noted here "not detected" or "no drugs detected”,
doesn't necessarily mean absol utely not hing.

There is a baseline bel ow which the machi nery does
not detect; is that correct?

A kay. Any -- yes, that's correct. Any nethod we
apply has a so-called Iimt of detection, and
belowthis limt of detection we just can't say.
This is true for any equipnent that is applied in
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any | aboratory in the world, so we know about the
l[imts of our approach. In a different |aboratory
it mght be slightly different, but basically we
are able to detect rel evant concentrations of
illicit drugs that m ght be -- mght have to be

di scussed in the conjunction with the death of the
per son.

Ckay. Let ne ask you first of all about al cohol.
You detected no al cohol in M. Dziekanski's body,
correct?

That is correct.

Does that nmean subject to the limts of your

machi nery there was no al cohol in his system at
the time of death?

The Iimt of detection in our systemis |like 0.02
percent, which is roughly a quarter of the |egal
[imt.

Ckay.

The legal imt would be Iike 0.08 percent.
Physiologically this is an irrel evant
concentration, so that's why this limt of
detection is adjusted at that |evel.

Ckay.

We recently changed it to half of it, so 0.01, but
at the time we issued this report, the limt of
detection for al cohol was 0.02.

Ckay. So your finding here of not detected with
respect to al cohol neans that at the tinme of death
M . Dzi ekanski's bl ood al cohol |evel was bel ow
0.02?

That is fair to say, yes.

Ckay. And in terns of the effects on the body,
that's an insignificant anmount?

Well, the effect of such a | ow concentration woul d
be sub-clinical. You would not be able to notice
if a person has an al cohol l|evel in that range.
Now, that tells us sonething about the al cohol
level at time of death. Does it also tell us
anyt hi ng about drinking history in the hours that
preceded that, the hours that preceded death?
Wll, the fate of alcohol in our organismis that
it's elimnated through urine and netabolized
through the liver. The total elimnation rate
woul d account for on average, on 0.015 percent per
hour. So within a given period of tine you would
be able to get rid of fairly high amount of

al cohol fromthe blood. The consequence, after a



OCO~NOUITRAWNE

45

Dr. Walter Martz
In chief by M. MGowan

O O > O O > >0

>0 O

O >

coupl e of hours we would not be able to detect

al cohol in a blood sanple.

Ckay. So a standard elimnation rate of 0.015.
That's the internationally accepted average. The
range would go from0.01 percent per hour to 0.02
percent per hour.

kay. So with the average being 0.05 and to get
sone -- put that in context, the legal limt for
al cohol i1s 0.08?

That's correct.

Are you able to assist us at all with how 0.015
corresponds to a quantity of al cohol with respect
to sonebody who was say 85 kil ograns?

You nean | should provide a cal cul ati on?

Yeah, I'masking if that's sonething that you can
do, or is it...

Well, normally this is done by a forensic

pat hol ogi st .

Ckay, fair enough.

| can give you a ballpark estimate, this is what |
can do.

" m | ooking for a rough conparison to what 0.015,

how that relates to a quantity of alcohol, if
you' re able to assist us.

Well, to give you one idea, after one beer --
Yes.

-- you woul d not have any al cohol |evel in the

bl ood.

Ckay.

So it takes either a |ot of beers or several

gl asses of wine or several shots of another

al cohol i c beverage to have neasurabl e | evels of
al cohol in the bl ood.

Okay. And to get to the legal Iimt in an average
sized mal e, how many drinks would that take the
average size nale to get to 0.08, for exanple, if
you can assist us? |If that's outside your area, |
don't want to take you there.

Vell, it's definitely outside ny area.

Fair enough, then | won't ask you to go there. |
don't want you to --

Neither was it ny area in ny former position in
Cermany, because this is done by | egal exam ners,
as was it here, so sorry for that.

No, that's certainly fine. 1| don't want to put
you in a difficult situation where you're --

you' re guessing or giving us information that
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you're not certain of.

Now, with respect to the drug anal yses that
wer e conducted, would those cover a broad range of
typically found illicit drugs?

That woul d cover a broad range. The -- actually,
t he conpounds we are able to detect have grown
over the years, so whenever a new drug appears on
the market, we try to get standards and increase

t he nunber of conpounds we are able to detect.
Okay. And wth respect to prescription drugs, is
there al so a broad range of prescription drugs
that would be detected if they were present by
your analysis that was conducted in this case?
That's correct. Mybe | have to say the centre
has a dual mandate. W are not only serving the
Coroners in British Colunbia, but we are a
provincial resource for therapeutic drug
monitoring for hospitals and all sorts of

medi cations that are required for quantitation or
for detection in screening end up in ny

| abor atory.

Okay. Would the drug testing you were doi ng have
detected the prescription drug Metoprolol were it
present in the systenf

Well, Metoprolol is a beta blocker, which is used
in the treatnent of hypertension -- hypertension,
for exanple. This type of nedication is normally
not nonitored because the physician would just
prescribe it and put the patient on an ECG or sone
ot her diagnostic neasure. He does not require a

| evel. Qur screenings woul d have detected

Met oprol ol , though, at higher |evels, because if
you overdose it, the effect on the heart m ght --
m ght be dangerous and the patient m ght even die
at higher levels. But we certainly are able to
detect levels in the upper therapeutic range and
hi gher up.

Low | evel therapeutic doses taken as prescribed,
woul d that have been detected by your anal ysis?
They -- they -- | don't know for sure, but | think
we rarely see Metoprolol or Atenolol as beta

bl ockers, so they probably escape our attention if
in the |lower part of the therapeutic range.

Ckay. Now, let nme just ask you a general question
about this. W see blood sanples and we see liver
sanples. |Is there a reason why both were used to
test here?
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Yeah, there is a reason. This was clearly a case
of death in custody, and in those cases the
Coroner typically asks for analysis in two

di fferent specinens, just in order to nake sure
that there is no mxing up of sanples or

sonet hing, so we always | ook for an alternate --
it could be urine, but urine could not be obtained
in this case. So we did the screening again on
l'iver.

Okay. And were your findings with respect to the
sanpl es taken from blood and |iver consistent with
each ot her?

They were consistent.

Ckay. There was no detectable | evel of alcohol in
ei t her sanpl e?

No, there wasn't.

Okay. Now, we see at the bottom and what appears
to be a third alcohol test, it says "Vitreous
(grey top tube)", what's that?

Ckay.

The third fromthe bottomin your list?

Vitreous is a liquid that is contained in the eye.
And during autopsy we -- the pathol ogi st woul d be
able to obtain like two mllilitres, one
mllilitre fromeach eye and put it aside because
vitreous is the ideal body fluid to be exam ned
post-nortem In blood or organs there m ght be
post -nortem changes. Wiile the eyeball is sort of
a protected area and the liquid contained is nore
stabl e over the post-norteminterval.

Ckay. D d you also check for alcohol in that

sanpl e?

That was checked for al cohol, as well, with the
result that there was no -- none detected.

Okay. And | see the last two tests appear only to
have been done, | believe, in the vitreous, and

that's the glucose and t he ketones.

Yeah, we are --

Tell the Comm ssioner about those two tests,

pl ease.

We are using a dipstick test, whichis alittle
strip that contains sonme reagents, and if el evated
| evel s of glucose or ketones can be detected, then
we forward the specinen to a clinical chem stry

| aboratory in order to get a precise result.

Okay. And what specifically are you | ooking for
there? Wiat's the test determ ned -- designed,
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sorry, to uncover?

VWll, the idea to | ook for glucose would be to
find out if soneone died in the state of -- of a
di abetic coma or sone -- sone disease |ike

di abetes. The ketones would help us to identify
al cohol i ¢ ketoacidosis, which woul d be el evat ed
isolated rather than in a diabetic ketoacidosis
where both woul d be el evat ed.

Ckay. And were those -- those tests were both
negati ve?

They were both negative, so one explanation would
be there was no.

kay. Is there any other explanation that's
significant to us here?

| don't see any.

Ckay. W see sone narrative comments at the
bottom of your report:

No al cohol, prescribed nedication or other
illicit drugs detected.

And then you have an add- on:

As per conmuni cation with Coroner/
pat hol ogi st, alternate specinen |liver was
al so anal yzed.

| s that your narrative?

Yes, the background is just frankly the foll ow ng.
The Coroner is the person who orders the test.
Yes.

Soit's not -- I"'mnot in command, it's not to ny
di scretion to do a test.

Yes.

It's the Coroner. So | have to get in touch with
himand let himknowthat | intend or | suggest to
do nore than he -- than he ordered in the first

pl ace.

Ckay. D d you nmake any suggestions to do tests in
addition to those listed on this report?

As far as | renenber, | had a phone call with Onen
Court, who authorized Charles Lee to rel ease nore
speci nens.

Ckay. So all of the tests which you felt needed
to be perfornmed were perfornmed in this case?
Yeah.

MR. McGOWAN:. Thank you, Doctor, those are ny
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gquesti ons.

CROSS- EXAM NATI ON BY Ms. ROBERTS ON BEHALF OF THE
GOVERNVENT OF CANADA:

C Dr. Martz, ny nane is Hel en Roberts, | am counsel
for the Governnent of Canada. | have only one
question for you. Dr. Lee testified that he found
in M. Dziekanski's body a severely fatty |iver,
and it was his evidence that that indicated recent
drinking. Are you able to tell us for how | ong
M. Dzi ekanski woul d not have consuned al cohol in
order to cone up with a negative finding as you

di d?
MR MGOWAN. |I'msorry to interrupt ny friend. | have
no problemwth the question, |I'mjust not sure

it's particularly helpful if we don't have in the
hypot hetical a starting point of a quantity of
al cohol consunmed or a drinking pattern.

M5. ROBERTS: Perhaps Dr. Martz can tell ne that.

C |"mjust asking if you can tell with certainty
that after a particular period of tinme there wll
be no al cohol in the body, no matter how nuch is

drunk.
A Well, a general answer would be it depends on the
level -- on the starting level after the |ast

drink. So if soneone, for exanple, had a lot --
enough al cohol to build up a |evel of 0.2 percent,
with an elimnation rate of 0.02, as | nentioned
before, the maximumelimnation rate that is
normal Iy assuned, then it would take nine hours to
be at the level that is not detectible in ny

| aboratory.
C So if sonebody had a quarter of the level that is
considered the legal limt for driving in this

provi nce, that would be gone fromtheir body nine
hours later?
A Yes.
C Al right. So if they had nore al cohol than that,
would it take |onger?
It nmust be significantly nore to find -- to find a
|l evel at that tine. Can you give ne sone -- sone
tinmeline you are thinking of, when was it --
No, we don't have any tinelines.
Okay. But this is inmportant. This is inportant
because the tine is the crucial paraneter in any
estimation. 1Is it ten hours, is it eight hours,
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is it 24 hours? This was a transatlantic flight,
which lasts -- | canme back from Germany just two
weeks ago, so it lasts nine hours, plus the tine
in the airport. |Is there evidence that soneone
had a drink in between?

C We have no evidence. Let's go on that assunption

for a nonent.

Ckay.

There was no al cohol consuned from | eaving

Frankfurt until arriving in Vancouver, and then

there were a nunber of hours at the Vancouver

Airport. Let's assune there was no al cohol

consuned.

A And you woul d notice if soneone is so heavily

drunk aboard a plane, that level is high enough to

be detected hours later. So from ny perspective
with ny knowl edge at the nonent, | don't think
that this person had al cohol recently -- had had
al cohol recently.

Wthin the preceding 24 hours, say?

Well, 24 hours can't be excluded, because this

requires an alnost lethal level initially, like 24

hours. Did you -- sorry, did you ask the

pat hol ogi st this question, because |I'm nore

guessing here than really cal cul ating.

C That's fine. It was just an idea | had. Thank
you, Dr. Martz.

A kay.

THE COW SSI ONER: Doctor, thank you very much for the
time you' ve taken to cone. Your evidence is very
much appreci at ed.

A Thank you.

O >
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(W TNESS EXCUSED)

MR. VERTLIEB: Now, M. Comm ssioner, if you don't mnd
just sitting an extra few m nutes, please. M.
Roberts has a subm ssion she w shes to nake about
Oficer Rdeout, who is on the witness |list for
Monday.

SUBM SSI ONS FOR THE GOVERNMENT OF CANADA

M5. ROBERTS: To be correct, he's tentatively on the
list for Monday. Conm ssion counsel has asked
Canada to produce Superintendent Wayne Ri deout,
who was the officer in charge of the Integrated
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Hom ci de Investigation Team during the
i nvestigation of M. Dziekanski's death.

Comm ssi on counsel have advised they wsh to
question Superintendent Ri deout about four
matters: first, the decision not to immediately
correct sone incorrect information given by the
media relations officers to nedia agenci es;
second, the decision as to when M. Pritchard's
video was returned to him third, the decision not
to re-interview the four RCMP nenbers about
di fferences between their statements and the
Pritchard video, and I don't know whether they
wanted to ask about not re-interview ng any of the
ot her witnesses, either; and fourthly, whether
Superintendent R deout was the person responsible
for the three decisions that |'ve just nentioned.

| "' m standi ng here because Canada has a
guestion as to whether you believe this evidence
woul d be rel evant to your mandate, which is
focused on how M. Dzi ekanski died, not what RCWP
menbers and officers did after his death

Now, Superintendent Ri deout, as the officer
in charge of IH T, supervised all the IHT teans,
including the teamthat investigated M.

Dzi ekanski's death. That teamwas | ed by Sergeant
Attew. Superintendent R deout did not interview
any of the four RCMP nenbers. He did not neet any
of the four RCWP nenbers. He did not attend the
first briefing that you' ve heard about on Cctober
14t h, 2007. He has no first-hand know edge of the
ci rcunst ances of M. Dzi ekanski's death.

Wth respect to the four proposed topics, the
first was the nedia relations issue. M.
Comm ssi oner, you've al ready heard from Cor por al
Dal e Carr, who has testified that Superintendent
Ri deout made the decision not to have the nedia
relations officers discuss the evidence, including
not correcting sonme prior errors, in order to
protect the integrity of the IH T investigation.
Superintendent would sinply cone and repeat that,
whi ch woul d be repetitive. And | suggest that in
further -- further inquiry into his reasons for
t hat deci sion would squarely fall outside the
mandat e of this Conm ssion.

Wth respect to the second proposed topic,
the return of M. Pritchard' s video,

Superintendent Ri deout has already publicly
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addressed the reason for the delay in returning
M. Pritchard' s video, and that was during a press
conference on Decenber 12th, 2008 after the

provi nci al Crown announced its decision. That,
the text of that press conference is avail able on
the RCWP website, and Superintendent R deout at
that time said there were two key reasons why the
i nvestigation teamwanted to hold onto M.
Pritchard's video. The first was that because it
cont ai ned val uabl e evi dence. Qur second reason
for retaining the video was to protect the
integrity of witness statenents. It was inportant
that their recollections be based on what they had
actual ly observed, and not what they m ght have
seen on the video. Three weeks after the video
was obt ai ned, the Coroner had decl ared that he had
no further need for it. At this point in the

i nvestigation there was no statutory authority
under the Crimnal Code to keep the video and as
such it was returned to M. Pritchard on Novenber
7th, 2007. It's nmy subm ssion that that
adequat el y answers the question.

Wth regard to the third proposed topic, and
that is the question of re-interview ng wtnesses,
| do not have instructions on that at this point
in tinme.

And with regard to the fourth topic, yes,
Superintendent Ri deout has confirmed that he is
t he person who was responsi ble for these
deci si ons.

You will recall, M. Conm ssioner, that |
made a sonewhat simlar subm ssion prior to the
production of Sergeant Lemaitre and Dale Carr --
and sorry, Corporal Carr as witnesses. And at
that point intime | believe you indicated that
you were uncertain as to the potential rel evance
of their testinony, and given that uncertainty you
wanted to proceed, not know ng whether it would
be, in fact, be relevant or not. Wen Sergeant
Lemaitre and Corporal Carr did testify, it is ny
recol l ection that on a nunber of occasions you
indicated that it was difficult to see the
rel evance of their testinony. And | appear before
you to again question the rel evance of any
testi nony about RCMP nedia statenents, especially
gi ven that Superintendent R deout would sinply be
confirmng Corporal Carr's evidence about the



OCO~NOUITRAWNE

53

Subm ssion by Ms. Roberts (for Governnent of Canada)

deci sion made not to correct the previous errors.
As for M. Pritchard' s video, it is difficult
to understand how the timng of the return of an
exhibit could be relevant to determ ning the
ci rcunst ances of M. Dziekanski's death. As |'ve
just read, the RCWP, Superintendent R deout,
al ready provided a public explanation and there
doesn't seemto be any point in having himcone to
court to repeat that explanation.
So once again | stand before you to ask
whet her you believe this proposed testinony would
be hel pful to you in witing a report about the
ci rcunst ances of M. Dziekanski's death, and |
again amhere to tell you that if you say yes,
Canada wi Il voluntarily produce Superi ntendent
Ri deout on Monday as requested, to testify about
the nedia relations issue and the return of M.
Pritchard's video, and to identify hinmself as the
person responsi ble, and that would all be in
accordance wth Canada's voluntary participation
in the inquiry generally and its support for your
wor k.

THE COW SSIONER: Wth reference to your first point,

namely the question concerning a decision not to
correct information that has al ready been given,
this is the point that concerns ne. Are you
saying that it is redundant because his evidence
will be the sanme as the other two officers?

M5. ROBERTS: | spoke to Superintendent Ri deout. He

confirmed what Corporal Carr had said, is that it
was his decision in order to protect the integrity
of the investigation not to discuss the evidence
in a public forum and he confirnmed it was his
deci si on.

THE COW SSIONER: All right. |Is there any other

subni ssi ons?

M5. ROBERTS: No, | don't.
MR. VERTLI EB: Just for your information, M.

Comm ssioner, Ms. Roberts did ask that we indicate
t he reason we thought Superintendent Ri deout
shoul d be here. He was, just so you know as wel |,
he was subpoenaed actually in Novenber, so there's
no new deci sion concerning him He's always been
part of the unfolding of the narrative. And just
to remind Ms. Roberts again, your terns of
reference aren't as narrow as she thinks they may
be, because it's not confined, as she would
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suggest, to sinply cause of death. But in point
of fact, the e-mail that went fromour office, it
was stating this:

W wish to discuss the sane natters canvassed
with Sergeant Lemaitre and Corporal Carr by
counsel

And of course that includes all counsel. [It's not
our intention to | ead evidence regarding the
adequacy of the IH T investigation.

So there's nothing new in what we've been
attenpting to do, and with respect to the comments
of Roberts, it's not new to have R deout and it
flows fromthe evidence particularly of Corporal
Carr.

THE COW SSIONER: All right. | agree with Ms. Roberts

on points 2, 3 and 4. | cannot see that they
woul d add anything to these proceedi ngs that we do
not al ready have, and whether or not they are
wi thin the mandate

Wth reference to point 1, | think that as |
had i ndi cated before, there has been a certain
anmount of criticism certainly in the press and
also in this room concerning the decision
particularly as it relates to correcting
m sinformation in the nmedia, and accordingly I
woul d al | ow questions revol ving around point 1,
but not the other three.

Thank you. Monday at 10: 00.

MR. VERTLI EB: Yes, Mnday at 10: 00, thank you.

( PROCEEDI NGS ADJOURNED TO MAY 4, 2009 AT
10: 00 A M)



