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Cst.

Bill Bentley

Cross-exam by M. Butcher (for Constable
Bent | ey) (cont' d)

THE

Vancouver, B.C.
February 26, 2009

REA STRAR. Order. The hearing shall resune.

THE COW SSI ONER: Good norning all.

CST. Bl LL BENTLEY, a w tness,
recal |l ed.

THE COW SSIONER:  Witness, may | rem nd you that

MR.

THE
VR.
THE
VR.

you're still under oath

BUTCHER M. Gles, | wonder if the witness could
have the exhi bit book again, please?

REG STRAR:  Twenty-ni ne?

BUTCHER: No, the --

REG STRAR. Ch --

BUTCHER:  Your binder of the exhibits.

CROSS- EXAM NATI ON BY MR, BUTCHER ON BEHALF OF CONSTABLE

>0 >

OO0

%ﬂ)

BENTLEY, conti nui ng:

Firstly, Constable Bentley, | want to ask you
this. How often had you received a dispatch to
the airport about an intoxicated male throw ng
furniture and breaki ng gl ass?

Never .

Was there anything about the place where this

i ncident was said to be occurring that caused you
nmore concern than it mght if it -- if that cal
had conme in about an incident sonmewhere el se?
Yes.

Can you tell us about that?

Vll, it was an area of the airport where there
was a large -- |arge nunber of the public woul d
gather to greet people arriving fromtheir --
arriving home fromtheir trips, as well as
travel l ers being processed through Custons and
travelling through that area.

Anyt hi ng el se?

No

|"mgoing to ask you to go to Exhibit 40B page 6
of 7. There is a transcript there of a broadcast
that you made and that is shown as having taken
pl ace at 01:42:02.

Sorry? This is Exhibit 40B?

Yes.
BUTCHER |'msorry, M. Comm ssioner, this may be
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Cross-exam by M. Butcher (for Constable
Bent | ey) (cont' d)

anot her case where different conputers have
printed out different pages. |It's actually page 7
of 8 of Exhibit 40B and we're | ooking at WAV FI LE
RI P D1- 3.

THE COW SSIONER: Yes. | have it at page 7.

MR, BUTCHER: Actually, M. Conm ssioner, | amgoing to
go to 40D-1 which is the sanme transcripts, but
with the tines added on. | think that's nore
hel pful .

C We've been told by a witness from E-Commthat the
first four lines of that transcript -- of the
transcript of the broadcast at 1:42:02 are nothing
to do with this case. But there is then a note in
the transcript attributed to you, | think, 24, and
you say --

THE COW SSI ONER: Excuse ne? What exhibit are you at?

MR, BUTCHER:. Well, it's marked as Exhibit 40D-1.

THE COWM SSIONER: All right. Wth a fewlines at the
top?

MR, BUTCHER: It's page 6 of 7. |It's the mddle call.

THE COW SSIONER: It doesn't conpare to what | have.

MR. McGOMAN. M. Conm ssioner, ny recollection is the
original transcript was 40B. | think the
transcript with the tinmes was to be marked 40B- 1.
It may have been marked as "D-1" in error, but...

MR. BUTCHER: It's shown in this book as D-1.

MR MGOWAN Is it? Ckay.

MR. BUTCHER: So maybe if there's a -- if M.

Comm ssioner, if you have 40B-1 --

THE COW SSI ONER:  Yes, | have that, and that seens to
be the one.

MR. BUTCHER: Page 6 of 7.

THE COW SSI ONER: All right.

MR. BUTCHER. And there is a call -- | don't know, M.
G les, does the witness have the original exhibit
or the copy? The wtness has the original
exhi bit?

THE REG STRAR. He has the original. Yes.

MR. BUTCHER

C There's a transm ssion in which you say:

Ri chnond Two-Four. Go with the fil e nunber,
pl ease.

And then the Richnond di spatch says:

Three-four-seven-four-eight, three-four-
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Cross-exam by M. Butcher (for Constable
Bent | ey) (cont' d)
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O >

seven-four-eight.

Can you tell us first what you're doi ng when you
make that request?

So at that point |I'mjust outside the secure area.
|"'mdealing with the witness, Mltzer, setting up
to take a statenent and |'mjust making a few
brief notes prior, including that of the file
nunber .

|"mgoing to ask you now, sir, to just have a

qui ck 1 ook at your notes and see if you have a
time recorded in your notes docunenting when you
were dealing with M. Meltzer

So | have the tinme beside the file nunber as 0141
hour s.

And do you have the sane file nunber that is shown
in the broadcast recorded in your notes?

Yes, | do.

I f you can turn, please, in the exhibit book to
Exhibit 17; do you have that?

Yes.

That is a diagramdrawn by a w tness, Captain
Graene of the Richnond Fire Departnent, depicting
where he said the RCWP officers were | ocated when
the Richnond Fire officers attended at the scene.
Where were you when the Richnond Fire officers
arrived?

So | was on the public side outside of the IRL
area, which is marked as green on this exhibit.
Were there nore than four RCMP officers present
when the Richnmond -- when the Richnond Fire
arrived?

No.

Does that diagram accurately depict where you were
at the time they arrived?

No.

| want to turn now to the period of tinme depicted
in the Pritchard video nunber 3. You are shown
close to M. Dziekanski's head area and Cor por al
Robi nson is also very close to his body at that
point, correct?

Yes.

Did you have any ability to provide any first aid
of any kind to M. Dziekanski at that point in
tine?

No.

Wy not ?
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Because he was breat hi ng.

What woul d you have done if he'd stopped breathing
while you were present wwth M. Dzi ekanski ?

| would have initiated CPR

Do you have Exhibit 46 wth you, please?

Yes, | have it.

"1l ask you to |l ook at the very first photograph
in that collection. Are you able to see any part
of M. Dziekanski in that photograph?

Looks like I can see his |egs.

Were are they?

They're on the left side of the photograph, just
in front of the two officers.

Can you describe how his |l egs are positioned in

t hat phot ograph?

It appears that his left leg is over his right
leg, as if he's on his side.

You told M. MGowan yesterday about taking sone
statenments after Corporal Robinson had told you to
stop investigating, and you told us that the first
of those statenents was taken because one of the
W t nesses you' d al ready spoken to approached you
with sonmething to add

That's correct.

The second was from-- statenent was taken from
Adam Chapi n, was he an eye witness to any of the
events that you' d been involved in?

No.

You've told us that you were trained to use the
Taser whilst you were still stationed at the

Ri chnmond City detachnent.

Yes.

Were there any limtations on the availability of
Tasers at the city detachnent?

There were nmany CEW available and I don't ever
remenber an instant where | went to sign one out
and there wasn't one avail abl e.

Between the tinme that you were trained and the
tinme that you were assigned to the airport, how
often did you carry a Taser?

| signed one out every shift.

Did you ever use it?

No.

Did you ever take it out of its holster?

No.

How often did you carry a Taser between the tinme
that you were assigned to the airport and the tinme
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Cross-exam by M. Butcher (for Constable

Bent | ey) (cont' d)

Cross-exam by M. Kosteckyj (for Zofia C sowski)

of this incident?

A | would carry it as often as it was available to
sign out, so it mght have been once every three
shifts.

C Did you ever use it or take it out of its holster
during that tinme period?

A No.

C Now, what tools were you given whilst you worked
as a Custons officer or CBSA officer?

A So we were issued handcuffs, baton and OC spray.

C How many tines have you used your OC or pepper

spray during your career as a police officer and
as a Custons officer?
|"ve never used ny defensive baton and |I've used
my OC spray once as a police officer.
C When did you first see the transcripts of the
interviews that you had provided to the IH T
i nvesti gat ors?

>

A | saw them naybe three to four weeks ago. They
were emailed to nme by you or sonmeone from your
of fice.

C Was that after this comm ssion had started, to
your know edge?

A Yes.

MR. BUTCHER: Thank you. Those are ny questions.
THE COW SSI ONER: Thank you.
MR, KOSTECKYJ: Walter Kosteckyj, counsel for Zofia

G sowski .

CROSS- EXAM NATI ON BY MR, KOSTECKYJ ON BEHALF OF ZOFI A
Cl SONEBKI :

C Constable, at the tinme of this incident, you had
been a full-fledged nmenber of the RCMP for six
nmont hs, correct, approxi mately?

A That's incorrect.

C VWll, you had been a nenber of the RCVMP in
training at Depot for six nonths, correct?

A Yes.

C And then you were in recruit field training for a
further six nonths, correct?

A Yes.

C And so -- and didn't you tell us you had a year
and a half service?

A Yes.

C So you had been working or entitled to work on

your own and conpleted your recruit field training



OCO~NOUITRAWNE

6

Cst.

Bill Bentley

Cross-exam by M. Kosteckyj (for Zofia C sowski)
(cont' d)

>

> O O OHTO

O > OO0

O O O

for approxinmately six nonths at the tine of this

i nci dent, correct?

It was approxinmately, |1'd say, about a year that |
was on ny own. At the tinme | had about a year and
a half of service, just under that.

Let's talk about recruit field training.

Ckay.

You went through that in the six nonths
afterwards, correct?

Yes, after Depot.

Yes. And don't you generally work with a trainer
during that period of timnme?

That's correct.

Okay. And during that tinme you' re also taking and
writing exans of some nature or tests, correct?
There's no tests. There's -- at the end of your
four-nmonth period they have what's cal |l ed boards
where you sit with rank officers of the R chnond
detachnment and they ask you a series of questions.
| f you pass that, and your trainer feels you're
capable to be on your own, you're on your own
after four nonths, where you're nonitored cl osely
for another two nonths.

kay. And is that what happened with you?

Yes.

Al right. Now, during that period that you were
inrecruit field training, don't you spend tine
reviewi ng and doi ng exerci ses and review ng the
oper ati onal manual ?

Yes.

And the operational manual, for those of us that
aren't famliar with it, is kind of like the Bible
for the -- for an RCVP nenber, isn't it?

You could call it that.

Yeah. It tells you what to do in certain
ci rcumst ances.

Yes.

You're required to follow what is in the
oper ati onal manual, correct?

Yes.
It tells you what you have to do, for exanple --
well, just for exanple, let's say you go to a

sudden death and you're not sure of all the
procedures or steps to take, you would go back to
the office after you' ve done what you had to do in
the field and check the operational field manual
and it would tell you who you have to call, who
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(cont' d)

O >

you have to notify, correct?

CGenerally that's not what you would do. You woul d
normal ly, if you're uncertain, you d probably
speak with a senior menber or speak with a
corporal who woul d advise you. After that, then
you woul d probably refer to the operational manual
to gain further know edge the next tinme you go on
a call like that.

Yeah. Now, you're aware, are you not, sir, that
in a sudden death case, one of the first
obligations of a police officer is to notify the
next of kin, correct?

Yes, |'’m aware of that.

Ckay. Now, we'll get back to that in a mnute.
Let's talk a little bit about your evidence here
today or yesterday. On occasion -- one occasion,

| notice, for exanple, that your nenory inproved
when you were speaking with your counsel, and |'|
give you the exanple. M. MGowan yesterday asked
you when you nmade the Code 3 call; do you
recol l ect that?

| recollect on the -- in the sequence of events
wat chi ng the video when | nade it.

No. The point is M. MGowan asked you the
question about when you nmade the Code 3 call and
your answer was you weren't sure; isn't that
accurate?

Well, I'"'mnot sure of a tine. | can point it out
on the sequence of videos in between the videos,
but as to a tine, |I couldn't give you that.

Ckay. And then after your counsel asked you, you
were able to recollect that you nmade the call in
bet ween the second and the third Pritchard video;
is that accurate?

That's accurate, yes.

Ckay. Now, in giving evidence yesterday, |
noticed you kept referring to some docunent you
had or sonme schedul e you had put together. You
were tal king about a tineline. D d you put sonme
tinmeline together?

My counsel and I, we put together a tineline, yes.
So in giving your evidence, are you giving us

evi dence based on -- that tineline, you reviewed
vi deo evidence, | take it?

Alot of it is fromvideo evidence, yes.

And you sat down after the fact and reviewed video
evi dence and you put together a tineline and gave
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Cross-exam by M. Kosteckyj (for Zofia C sowski)
(cont' d)

evi dence based on that?

Sonme of the evidence is based on the tineline,
yes.

kay. So while you were giving evidence here
yesterday, a lot of that evidence was based on
your reconstruction of what occurred, as opposed
to what you recall; is that a fair statenent?
Yes, | guess that's a fair statenent.

Yeah. Now, let's talk a little bit about your
police training and Depot. |'m assum ng that that
wasn't so | ong ago, so you have a pretty good
recol l ection of what you were trained in there for
t he basics?

Yes.

Is it fair to say that you were taught that the --
sone of the objectives of training were that they
want ed you to have pride in yourself and pride in
the RCMP and act in a way that was respectful to
the image and the history of the RCWP?

O course.

And they gave you | essons about the history of the
RCWMP and all the good work that the RCVMP had done
over the years?

Yes.

And they tal ked to you about sone of the basic
princi ples of policing and how policing and the
prof essi on of policing had evol ved?

Yes.

And they tal ked to you about sone of those basic
principles that were started in England in 1800s
and how they were incorporated into all nodern
police forces; did they tell you about that?

Yes.

And they told you that one of the underlying
principles is that the use of force is a | ast
resort. They told you that too, didn't they?

Yes.

They told you that a police officer is nuch nore
respected if he can solve a problemw thout having
to resort to force, correct?

O course.

And they told you that you should exhaust first of
al | persuasion, and give warning before you nove

t owar ds taki ng physical action. That's what they
told you, wasn't it?

Yes. Situational factors sonetines dictate

ot herwi se, but yes.
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C Yeah. But the point is exhaust persuasion and
war ning and then go to force if, indeed it's
necessary, but take those other steps first.

A | f you can take those steps, yes.

C Yeah. Now, the other thing they talked to you
about is discretion. A police officer wwthin the
code of conduct of the police has a | ot of
di scretion and that he should use that discretion
w sely. Correct?

A Yes.

C And that was hanmmered hone to you on nore than one
occasi on, and when | say hammered hone, it was
di scussed while you were in that academ c buil ding
on nunerous occasi ons about the use of discretion,
correct?

A That's correct.

C And they also talked to you about the fact that as
far as the RCMP nodel goes, it's a client-based
approach, correct?

A Yes.

C And that is that you're supposed to |ook at it
fromthe point of view of the client because you
have a | ot of different kinds of people that you
deal with?

A Yes.

C For exanple, you have to be m ndful, for exanple,
if you're dealing with a First Nations person, as
to what the background, know edge and so forth of
that person is and their cultural background,

correct?
A Yes.
C And, in fact, | believe -- do you do a cross-

cultural training course while you're in Depot to
pick up the different cues in different societies
and anong different people, people act in

di fferent ways?

A If my nenory serves nme correct, | believe we did
an online course, but it's sonething that we would
often discuss in the classroom as well.

C Yeah. Now, you, prior to this, also had studied
crim nol ogy, you got a degree in crimnol ogy?

Yes.

C During the course of doing that course in
crimnol ogy and your study at the RCWP acadeny,
were you ever referred to a book called Blink?

A No.

C Were you ever referred to the concept in your RCW
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trai ning that when you come upon a scene, one of
the things that you're trying to do is create
time, tinme to make decisions? You are trying to
take steps to anal yze a scene and to create as
much tinme as possible so that you can think out a
deci sion; do you recollect that?

| don't recollect that, no.

Well, does that accord with the general principles
of how you were trained? That you should try to
create time in a situation?

Yes.

Yeah. Now, and you were trained in conflict

avoi dance and resolution strategies, you did al

ki nds of things where you were trained where you
-- they brought in actors, for exanple, correct?
Yes.

And you were trained to speak to those actors and
try to resolve conflicts and they gave you

situations, for exanple, |like marital discord or
spousal argunents, correct?

Yes.

And the point of it all was -- was to teach you

strategies for howto try to resolve conflicts.
Yes.

Ckay. Now, you were also trained in what's known
as an operational framework called CAPRA, correct?
Yes.

And when you were trained in that operational
procedure, they tal ked about the inportance of the
fact that the RCMP work on a client-centred
approach, correct?

Yes.

And that they enphasized the inportance of
organi zi ng policing around needs of the comrunity
and individual clients, right?

Yes.

And they tell you that | ook, sonetines whatever
you' ve heard about the situation, you' ve got to
put yourself into that person's shoes and think
about how this situation evolved, right?

Yes, you do your best.

Yeah. And when you're dealing with a person

whet her they are a victim whether they are
sonebody that is a suspect or a witness, you stil
use that client-based approach. You treat them as
if they're clients, right?

Absol utely.
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(cont' d)

C Now, CAPRA, the first letter, "C' stands for
client-based, right?

A Yes.

C The second letter, "A" stands for acquire
know edge and anal yze the situation, right?

A That's correct.

C And then "3" (sic) stands for -- or "P" stands for
partnership, right?

A Yes.

C That's both the partnership with people in the

O O>

O >

O >

community and it's also partnership in dealing
w th other nenbers of your team whoever that team
may be, correct?

Yes.

And then you have -- "R' stands for response, the
response that you take, right?

Yes.

And "A" stands for assessnent. You assess what
you' ve done so that you can continue to inprove in
the future, right?

Yes.

Now -- and fromwhat | gather, you're taught in
this -- they use what they call the integrated

pr obl en- based approach; does that sound famliar?
Yes.

And they tell you | ook, the needs of various
clients vary. You've got to approach this froma
client-based perspective. Be subjective. Put
yourself in their place. Right?

Yes.

And it's all about solving problens and you do

t hese joint problemsessions and a | ot of your
time, in fact, you spend nore tinme in that
academ c buil ding going through -- learning |aw,

| earning all of the techniques in problen-solving
than you ever do in the gym in the self-defence
gym don't you?

Yes, you do.

Now, I'mtold at | east currently that you spend
about 75 hours in the -- doing self-defence and
about 370 hours of your tinme doing the other; does
that sort of accord with what you recollect?

| don't know the nunber of hours, but that does
sound about right.

So you spend the |argest part of your tine while
you're at Depot learning all of these integrated

t echni ques and being schooled in this client-based
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approach, right?
Yes.
Al right. Now, let's talk about what happened on
the night of Cctober the 14th.

I nci dental ly, you know t hat when you use
force, the onus is on you to say that you were
justified in using it, correct?

Yes. | know we're held accountabl e.

No, you know from your operational manual - and it
tells you this - that if you use force, you have
to -- the onus is on you to be able to explain
where and how and why you used it.

Yes.

And when you were taking statenents on Cctober the
14t h, back at the Ri chnond detachnent, you knew
that part of the reason for you giving that
statenent was because you had to rationalize why
you had used the force that you had used with
respect to M. Dzi ekanski ?
BUTCHER.  That question, | think, had a m stake in
it.
KOSTECKYJ: Well, let ne correct it.
BUTCHER: Excuse nme. | think he asked when he was
t aki ng statenents.
KOSTECKYJ: Al right.

Vell, look, no, you went back to the detachnment at
sonme point, right?

| went back to the sub-detachnent, yes.

The sub-detachment.

Yes.

You gave a statenment to an investigator. You gave
a statenent to a Corporal Teboul ?

Yes.

When you were sitting there in the detachnent
after you knew that M. Dzi ekanski was |ying dead
at the airport, you knew that this statenment was
going to be your response to why you had used
force that night, correct?

Yes.

And you knew that you were going to have to be
justified in using force that night?

Yes.

And so this statenent you knew was your rationale
and your justification for what had happened to
M . Dzi ekanski and your role and the role of other
menbers in his arrest and his subsequent deat h?
Yes.
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C Al right. Now, when you got the call, you
already fornmed in your m nd an opinion that you
were going to be in a fight that night, didn't
you, sSir?

A | didn't formthat opinion until | had arrived on
scene and spoken to the lady from Horizon A rways,
as well as done an assessnent.

C Vell, you know, have you got your statenent there,
sir, Cctober the 14th, the statenent you gave
to --

MR. BUTCHER: \Which page?
MR. KOSTECKYJ:

C The first page.

A I"mon the first page.

THE COWM SSIONER: | can't recall, has this been
mar ked?

MR, KOSTECKYJ: | don't know that it has, but...

MR, BUTCHER: No, it's not. | didn't ask that it be
mar ked.

MR, KOSTECKYJ: It should be --

MR. BUTCHER: Neither did comm ssion counsel.

MR. KOSTECKYJ: |I'msorry. Do we -- do you have a
copy, M. Conmm ssioner?

THE COWM SSIONER:  No, | don't. And --

MR. KOSTECKYJ: | will pass one up.

THE COWM SSIONER:  -- and | think, as | said yesterday,

that | think these type of things can be nmarked,
but not for the truth of their contents but as an
adj unct to understanding |ater the evidence given
by a w tness.

MR. KOSTECKYJ: W may have to get another one to mark.

|'"'msure we can -- | see comm ssion counsel is
bei ng of assistance to ne there.

MR. McGOWAN:. | have an additional copy of the Cctober
14t h st atenent.

MR, KOSTECKYJ: Sorry, the -- what | passed up
Comm ssioner, is -- are both statenents and the
notes of the police officer, because | believe
those will -- 1 think they should both be there.

THE COW SSIONER: All right. W'Ill -- when we get a
decent copy, we'll mark it as the next exhibit.

MR, KOSTECKYJ:

C Let nme take you to October the 14th, or your
statenment of COctober the 14th. Do you have that?

A Yes, | do.

C First page. So Constable Teboul says to you give
me the details -- do you see that, towards the
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bott om
Uh, don't | eave anything out. Every detail's
i nportant.
A Yes, | see that.
C Ckay. And you -- and he goes on to ask you about

O O>

O >

-- you say about 1:30 the call cane in, an
intoxi cated ol der nmale; do you see that? 1It's
toward the bottom of the page. Your answer is:

...of an intoxicated ol der male...

Yes, | see that.
And then under that you go on that he was:

...located ...International Arrivals |evel
two at the Vancouver International Airport.
Qur call stated that the nmal e was, uh
throw ng chairs at the glass w ndow, acting
in a conbative nmanner.

Ri ght ?

Yes.

So you had forned the opinion that already he was
conbative?

Yes.

You hadn't attended at the scene yet. You didn't
know what was happeni ng, but that was your initial
i npression, he was conbative, right?

Yes.

Then you cane in and you sai d:

When | entered the entrance --
This is on the second page:

When | entered the entrance doors, | was
approached by a female, she stated that the
mal e was over at the glass w ndow t hrow ng
chairs at the w ndow.

| s that accurate or is that sonething that you
added in?

That' s accurate.

Wasn't it the case that the wonan poi nted towards
where things were going and | -- the reason | put
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this to you, sir, is we've talked to the Horizon
Air enpl oyees.

A Yes.

C They don't recollect having a conversation with
any police officer.

MR. BUTCHER: That's not correct. 1|'ve got the
transcript if we need to go there.

MR, KOSTECKYJ: Ckay.

C Well, do you specifically recollect having a
conversation wth sonme Horizon enpl oyee?

A Yes.

C How | ong a conversation was that?

A A few seconds.

C Yeah. At nost, right?

A Yes.

C ' Cause when you arrived at the airport, your
evi dence yesterday was you were the last to
arrive, right?

A Yes.

C You were the last one to wal k through the doors in
the airport, were you not?

That |'munsure. There's tw sets of doorways, so
| believe that the three other officers entered
the left side and | entered the right side, al
around the sane tine.

C But they were in front of you to begin with
wal ki ng through and into the IRL, correct?

A | believe they were, yes.

C And yet you were the first one over the barrier,
correct?

A Yes.

C So you had to go past them and you had to --
because in order to get to be the first one over
the barrier, you had to get in front of thenf

A | believe it was because of the angle that 1'd
entered the airport, I was -- | wasn't wal king
faster than them necessarily. | was just closing
t he di stance because of ny angle.

C But I'mright on this, you were the last to arrive
at the outside doors, correct?

A Yes.

C You had no conversations with the fell ow nenbers
at the outside doors; that was your evidence
yest er day.

A That's correct.

C In fact, you didn't have any conversati on about

anything until you were inside and even inside you
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never had any conversation till after M.

O O >

OO0 >

O >

Dzi ekanski was down and tasered, correct?
O her than the brief conversation with the Hori zon
Airlines |ady, yes, that's correct.

Well, and yet arriving last, you're the first over
the fence, right?
Yes.

Al right. Now, at some point you told us
yesterday that as you were arriving into the area
-- well, let's -- actually, let's go on here. 1In
your statenent:

...the mal e was uh, just kinda |ooking at us.

Right? Do you see that?

What |ine are we on?

It's about -- it's about seven |ines down.

| see it. Yes.

Ckay. So let's just go through it. You were told
by the woman he was throwi ng chairs at the w ndow

We approached the window, it's kinda |like a
gl ass divider between the secure side of the
airport and the public side. | could uh, see
the male on the other side of the glass, on
the secure side. This (sic) tine we were
still on the public side. Unh, the male was
uh, just kinda |looking at us. Fromhis
denmeanour he | ooked Iike he was uh, waiting
to fight.

That's what you said, right?

Yes.

So back at the detachnent, you had this in your
m nd that this guy was conbative. Now you wal k

t hrough the door and you're saying this guy | ooks
like he's ready to fight, right?

Yes.

Now, how far away are you when you make t hat
decision? 1Is this when you wal k through the door
and you see himfor the first tine, his stance,
the way he's presenting hinsel f?

It's after ny initial -- mnmy brief conversation
with the Horizon Airline |lady and she points him
out to me and as I'm-- and |'m approachi ng him
yes.

And yet you tell us a few -- later that when you
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wal k t hrough the door, M. Dziekanski wasn't an
issue at the time, but at this tinme you thought he
was ready to fight. Your first observance of him
In the back of ny mnd | thought that there's a
good chance that he mght start a fight. It was
my gut instinct.

Yeah. And then you said:

We uh, gained entrance into the secure side.

And it appeared as if he was -- let's see. Let's
make sure | get that right.

We uh, gained entrance into the secure side.
Uh, we were all keeping our distance fromthe
mal e. Unh, the nmal e again, uh, was just
staring at us. And at that point he started
| ooking around. | was |ike he was | ooking
for a weapon.

Ri ght ?

That - -

That's what you said. That was in your m nd, that
was the way you were describing this to the
corporal that was investigating whether you were
using an appropriate force. That's what you told
hi m

Yes.

That wasn't right, was it? He wasn't |ooking for
a weapon when you wal ked t hrough the door.

What | was actually describing in ny statenent was
-- referring to was when he wal ked over to the
desk and he was turning his head side to side.
just hadn't articulated that to the corporal, but

that's what | intended to nean.
Now, let's take -- let's go to page 3 of your
statement .

"' mon page 3.
Ckay. And Corporal Teboul, in about the m ddl e of
t he page, he says:

|s there any other nenbers that had arrived
prior to you there? O were you the force,
the first four --

And then there's sonething indeci pherable.
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W were the first four Police Oficers to
arrive on scene.

Do you see that?

Yes.
Uh, there was sone other, uh, YVR security
menbers that were there. Recognize them by
their uniform but, uh, they were not, they
didn't have any involvenent with uh, with the
mal e. Everyone seened to be just uh
standi ng guard waiting for the Police, uhm
to arrive.

See that?

Yes, | see that.

Al so want to point out that uh, when
initially saw the male --

So when you initially saw him you were standi ng
somewhere by where the | ady was that worked for
Horizon Air; is that fair?

Yes.

And how far away was that fromthe secure area?
It's quite a --

Ei ght nmetres?

It's quite a distance. | couldn't give you a

di stance but it's quite a |long ways away.

VWll, judging by this room was it to the

bani ster? Was it to the first row of seats? Ws
it further than that?

Maybe it's towards the | ast row of seats.
Towards the | ast row of seats?

Per haps, yes.

Al right. That's a distance, | would estinmate,
of probably 80 feet; does that seemright?

That sounds fair.

Al right. Mybe a bit further?

Maybe.

Actual ly, judging by ny golf gane, that's probably
about 30 to 40 yards; isn't it?

Per haps.

Yeah. Now - -

THE COW SSI ONER: That's why you m ss the pin.
MR. KOSTECKYJ: That's exactly right.
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Now - -
MR, KOSTECKYJ: O it could be an issue of skill.
C Now, | also want you to tal k about the next part

here of the statenent:

Al so want to point out that uh, when
initially saw the male, there was all Kkinds
of uh, debrie (sic) around his feet...

Ri ght ?

A Yes.

C That's wong, isn't it?

A That's what | renenbered at the tine.

C Well, |ook, we can go and | ook at the video |ater,
and we've got the video and it's in evidence, but
there was a cenment wall that went around the
secure area and the glass then started about two
feet up fromthat cenent wall; do you recoll ect
t hat ?

MR, BUTCHER: | don't think that's accurate either.

MR, KOSTECKYJ: Well, let's go to the video for a
second. Let's goto -- any part of the Pritchard

video that shows us the gl ass.

(VI DEO BEI NG PLAYED)
(VI DEO PAUSED)

MR, KOSTECKYJ:

C Ckay. Right there. Do you see it, sir?

A Yes.

C Do you see that there's a cenent barricade there
that -- the area between the secure and the
unsecure area?

A Yes.

C Do you see the glass that's there?

A Yes.

C And you can see that M. Pritchard was standi ng
cl oser than you were when you first saw M.

Dzi ekanski, right?

A Yes.

C And with that canmera view, you can't see the
fl oor, can you?

A Not with that canera view, no.

C And you woul d have to be awfully tall to be able

to see into the room past that cenment barrier to
see where the broken furniture was, correct?
A | couldn't say one way or the other.
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Well, | ook, based upon seeing that now --

Yes.

-- are you prepared to admt, sir, that standing
80 or 90 feet away it would have been inpossible
for you to see the broken furniture? Are you
prepared to admt that?

|"mnot prepared to admt that. \What | provided
in ny statenent at the tine, that's what |

r emenber .

But now that you see where the cenent wall is, now
that you tell us how far away you were, are you
prepared to admt that it's not possible to see
into the secure area fromthat distance to see the
fl oor where the broken chairs were?

|"mnot prepared to admt that, because the canera
view provides a different view fromwhat | saw

t hat ni ght.

Ckay. How tall are you?

Fi ve- ni ne.

Al right. Now, M. Pritchard was cl oser than you
wer e?

Yes.

Ckay.

Al so want to point out that uh, when
initially saw the male, there was all Kkinds
of uh, debrie (sic) around his feet, uhm to
my under st andi ng that he was smashi ng
conputers and chairs, and | noticed that
around his feet and that's kind of why, uh,
when | | ooked a the male like it | ooked |ike
he was ready to fight...

Ri ght ?

Yes.

So you left the detachnment thinking this guy was
going to be an issue, you showed up and you first
wal ked in the door, you formed that opinion
because you say how he was standing and al so
because you could see all this broken debris
around his feet when you wal ked in, 80, 90 feet
away, correct?

As well as ny experience and gut instinct.

Yeah. Your experience of being a police officer
for approximtely a year and a hal f?

As well as | had | aw enforcenent experience with
Canada Border Services.
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Yeah. How nmuch experience did you have there?

Two and a half years.

Yeah. And generally, |'m guessing that when you
had a problem w th Canadi an Border Services, you
call ed the police.

Depends on the situation.

Yeah. But generally speaking, isn't that what you
di d?

There's a use of force situation. There's no tine
to call the police. And you're trained to dea
withit.

Ckay. Let's go to page 19 of your statenent.

"' mon page 19.

Cor poral Teboul, the bottom of the page, asks you:

...you nentioned in several tinmes that this
subj ect was conbative, uh, when you guys
arrived there, uhm and you say that what the
observation | guess that he's uh, he grabs
the stapler and he, he kind of flicks it over
at you guys, it's you and, and whoever's

cl osest to, to ya. Wat else was he doing
ta, to uhm it would be showing to create of
(sic) to conclude that he was conbative?

And then you go on to say:

It was just his whole, uh, hard to descri be,
it's just his whole denmeanour. You know,
we're kind of, | think we, we approached him
in kind of a, an open manner..

Let's just stop there for a sec. Do you see that?
Yes.

Do you consider the way you entered to be an
appropriate way to enter that scene?

| don't see anything wong with it.

Vll, why was it necessary for you to junp over
the barrier? Wiy didn't you just walk up the

ai sl eway? Wy did you have to do the dramatic
junp over the barrier thing there? Wy was that
necessary?

The reason why | did that was due to ny
unfamliarity with the airport, and that | was
fixated on the subject of conplaint, | didn't
realize that the barrier went all the way to the
glass. | actually thought there m ght have been
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an open area near the doorway. So that was a

m stake on ny part, and | realized by the time we
were near the doorway, we had no other option but
to junp over the railing to --

C Well, you -- yeah, but there was no i nmedi ate
urgency to get there to him was there?
Well, there was no urgency at the tinme, but | felt

that we were dealing with soneone who was acting
irrationally, so you wanted to be near himor at
| east engage himas soon as possi bl e.

C Well, did you think that junping over the
barricade m ght just make himfeel a little nore

nervous?

A That's not sonething that crossed my mnd at the
tinme.

C No. But in retrospect, would it have nade nore

sense to approach himin a nore casual way, the
way you were trained back at depot with all those
370-what ever hours of training that you did, which
were to consider the subject and to basically
create tinme, in the circunstance. Do you
recol |l ect that?

MR. BUTCHER: |'mgoing to object to that question
because at this point M. Kosteckyj is becom ng
argunentative, in ny subm ssion

THE COW SSI ONER: No, go ahead, M. Kosteckyj.

MR KOSTECKYJ:

C So --

A |"m sorry, can you repeat the question?

C Yeah. In the 370 hours of training you had all of
this time that you did back at Depot, all of these
anal yses you did, all those little drama plays you
did, you were taught to create tinme in a situation
so that you could nmake better decisions, right?

A Yes.

C And if you had taken the tine to walk up the aisle
i nstead of junping over this thing, you would have
had nore tine to anal yze the situation?

A Per haps.

C Because -- well, let's see what you did know,
'cause you told us yesterday when you wal ked
t hrough the door, you didn't know that he didn't
speak English

A That's correct.
C You didn't know that people thought he spoke
Russi an.

That's correct.
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C And you' ve heard the tape and you know that people
were yelling that out to you

A That's correct.

C Ckay. Now, you talked -- let's go back to the
statenment .

A Ckay.

C So we were tal king about you kind of -- we think

O O OO O

-- we approached himwe were there in:

...an open manner, |ike we wanted to help
him You know, we went in there...and we,
you know, sort of, you know, | think sonmeone
asked himlike what's goin' on and right away
he started backi ng up, |ooking for sonething
to grab, he uses an object, you know, and
then, putting that in front of him he kind
of swng it at us. Uwm it, it's, it's just
hard to describe, it's just the way his whol e
manneri sns were at the tine.

See that?

Yes, | see that.

So when he's asking you about being conbatative
(sic) or conbative, does this not |eave the

i npression in your mnd when you | ook at this the
way that you're telling the story that imredi ately
upon you wal king in there, he's |looking for a
weapon?

It's simlar to what | described earlier. Perhaps
| didn't articulate it the best at the tine
because | was tired, but what | was referring to
was when he went over to the desk and grabbed the
stapler and swung it out at us.

Now, renmenber, you knew the purpose of this
statenment was to explain your use of force, right?
Yes.

Did you want to | eave a fal se inpression?

Absol utely not.

Were you trying to cover your -- you' ve heard the
CYA princi ple back at Depot?
Yes.

That's cover your butt, make sure that you' ve got
everyt hing covered, right?

Yes.

Well, is that what this was about? You were
maki ng sure that you were justified in using force
when you were telling this story to Corporal
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Teboul ?
A There was no cover-up, if that's what you're
getting at. | was just being honest and truthful.
C You were explaining to himwhy you used force.
A Yes.
C And then Corporal Teboul says to you:

>0 OO

O

O O >

Li ke describe his uh, his stance for me, |ike
what, what is the correct stance..

And you go on

It's kind of like in a, like a, like a, like
a triangle stance, his feet are kinda spread
apart, you know, kind of a, it, it's not sort
of casual, like let's talk stance, it's kind
of a stance, you know, nore like a, a
fighting stance, you know. Unh, his arns were
down at his side and uh, yeah, that's all

can remenber.

Vell, let's talk about that for a second. So you
see this guy, he's got his arns by his side,
triangle stance. Are we talking this (indicates)?
It could have been a little w der.

Yes. So his feet are apart.

Mr- hmm

One's not in front of the other. And his hands
are down by his sides?

Yes.
What kind of a fighting stance is that?
To me, | just interpreted that his feet were w der

apart than perhaps normal for balance and that at
any tinme his arnms could cone up and perhaps engage
us.

Yeah. Because your m ndset was fromthe mnute

you | eft the detachment, "I'min for a fight,"
right?

It was in the back of ny mnd to be prepared for a
fight.

Yes. Now, when you wal ked into the area, there
were four of you.

That's correct.

Was there any reason that one of you couldn't have
taken intelligence fromthe people that were
there, actually talked to the conplainant? Was
there any reason that couldn't have happened?
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A That coul d have happened.

C Al right. |Is there any reason that one of the
four of you couldn't have taken the tine to wal k
into the Custons hall and see if anybody there
recogni zed this guy?

A That's a possibility.

C There was not hing preventing you from doi ng that.
There were four of you. One of you could have
done that?

A Again, it's a possibility. I think we wanted to do
a proper risk assessnent before we did that.

You didn't know what you wanted to do 'cause you
never spoke. And when you say "we" wanted to do a
proper risk assessnent, you never spoke. You had
no plan. You had no idea. You were just
approaching. You junped over the fence, right?

A Well, part of our training is to do a risk
assessnment before taking further action.

C Yeah. | know that's part of your training, but
you didn't do it.

A No, we were doing that at the tine.

C VWll, why is it that one of you -- let's just --
let's just go back here for a sec.

A Sure.

C You wal k in the door. You see a guy on the secure
side of the airport, right?

A Yes.

C He's got his luggage beside him right?

A Yes.

C Did it ever cross your mnd this guy maybe cane
out of the Custons hall? Did it ever cross your
m nd that that was what happened?

A Per haps.

C Vell, if he's over there -- and by the way, he's
the only one in that area, the secure area, right?

A Yes.

C It's all sealed off. No one else is in there,
correct?

A If you're referring to sealed -- it's sealed off
fromthe public side, but people can still conme
t hrough fromthe Custons side.

C Ri ght. But one of you could have easily wal ked
into the Custons side and said, "Hey, stop. W're
dealing with sonmething out here. And by the way,
anybody know this guy?"

A Per haps. Usually when we investigate files,

that's sonmething that we woul d do after speaking
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or dealing with the subject of conplaint.

Well, actually, isn't it usual to actually go and
talk to the conpl ai nant ?

It is, if situational factors allow you to do

t hat .

Vell, look, you had all these people standing
there on the way in the door. There was no
urgency to get there. One of themwas the

conpl ainant. Wy not just say, "Hey, what's
happeni ng?" Take sone tine and figure out what's

going on. Wy not -- one of the four of you could
have easily done that, right?
Well, fromthe initial radio broadcast that we

received, it did sound like the call was urgent
and the threat level was fairly high

Well, you didn't take -- you didn't drive over
there with your sirens on, did you?

No.

You didn't drive over there with your lights on?
No.

So you wal ked in the door and you could see as
soon as you wal ked through the door that there was
no threat |evel, 'cause the guy was on the other
side of the barricade by hinself behind the gl ass.
| wouldn't say that, no.

Ri ght ?

No.

You didn't see that? You didn't see --

Oh, | see that, but | wouldn't say that there's no
threat |evel

Ckay. Well, let's talk about it.

Ckay.

When you wal ked through the door --

Yes.

-- he was there by hinself on the secure side

behi nd the gl ass.

Yes.

And you had to wal k past all the potenti al
conplainants to get to him

Yes.

And you never stopped to talk to any of those
conpl ai nants; does that sound |i ke good police

wor k?

Again, | don't think at the tinme there was tinme to
speak to the conpl ainants. There was a sense of
urgency to deal with the subject of conplaint
first.
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C There was urgency in your mnd because of the
m ndset that you approached the problemwth,

i nstead of you actually anal yzi ng and | ooki ng at
what was going on there; is that fair?

MR. BUTCHER: That surely is argunent, M.
Comm ssi oner.

THE COW SSIONER: No, that's a fair question

A Sorry, | -- can you repeat the question, please?

MR. KOSTECKYJ:

C Yes. Wiy couldn't you -- you had to wal k past all

t hese people, right?

Yes.

Not good police procedure, is it?

| wouldn't say that, no.

You woul d say that that's okay police procedure?

You wal k past all the potential conplainants, all

the eye witnesses, everyone that can give you

information, blow right by themand go into harm s

way there potentially?

At the tine | think that was -- that was fine.

That was the decision you nade at the tine.

Yes.

But the fact of the matter is you're trained to

talk to conplainants. You're trained to gather

evidence. You're trained to get information; is
that -- is that correct?

MR, BUTCHER. |'mgoing to interrupt here, and |
haven't for this reason before, but quite often
M. Kosteckyj's questions contain a whole series
of propositions, and it would be nuch better, in
my subm ssion, if he broke them down into smaller
bites, so that we know what the real question is
that's being asked.

THE COWM SSIONER: | think that's a valid comment.

MR. KOSTECKYJ: Ckay.

A Can you ask the question again, please?

You're trained, CAPRA, "A", assess, right?

Part of CAPRA is also doing a proper risk

assessnent.

C Vell, how can you do a proper risk assessnent when
you don't speak to a conplainant and all the
potential conplainants are standing right beside
you?

A Because | felt that | needed to speak with the
subj ect of conplaint first and we could speak to
the wi tnesses and gat her any inportant evidence
and inquire further information after the fact.

OO0 >

OO0 >
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C Al right. You're going to tell us that you think
that's good police work?

A For this situation, yes

C Al right. But you will agree with nme that the
CAPRA nodel, the "A" stands for assess and for
anal yze information, and for getting the details
about what is going on; is that a fair statenment?

A It's a fair statenent when situational factors
allow you to do that.

C Al right. Now, when you wal ked in, you didn't
see any broken glass, right?

A That's correct.

C And you never found any broken glass, did you?

A No, | did not.

C So you knew that that part of the whole report was
exaggerated, right?

A Yes.

C You' ve been to all kinds of calls where people
call in, a conplainant calls in, and nmakes a
conplaint and the conplaint is overbl own,
sonetinmes fal se, sonetines just plain wong,
right?

A That's correct.

C So you, as a matter of course, know that you have

to wei gh what you hear on the radio with a grain
of salt. You listen to it, but you've got to
anal yze the scene when you get there, right?

MR. BUTCHER: Again, there's two questions and | don't
know how - -

MR, KOSTECKYJ: Ckay. Well, let ne -- let nme break it
down for you

C You get lots of calls, and sonetines those calls
are enbel lished, right?

A Yes.

C Sonetinmes those calls are just plain wong, right?

A Yes.

C Sonetinmes you get people that are trying to cause
sonebody el se enbarrassnent or injury and they
call something in, right?

A Yes.

C So what you hear on a radio call isn't the be
all/end all and doesn't give you all the
i nformati on.

A Sonetines it does, sonetines it doesn't.

C Yeah. And one of the ways you determ ne whet her

the call makes any sense is you assess the
credibility of the conplainant by talking to them
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right?

A Yes.

C Al right. Now, when you determ ned that M.

Dzi ekanski coul dn't speak English, | nean that
must have becone apparent to you pretty nuch
W thin seconds of neeting hinf

A No.

C Ckay. Wien did you figure that out? O did you
ever?

A | don't think | ever figured that out.

C kay. Let's talk for a second about your Taser
training. You took that course?

A Yes.

C In that course -- and you took that course shortly
before this incident, like within three or four or
five nonths, wasn't it?

A Yes. It was July 2007

C Ckay. Now, in that course, as | understand it,
you' re supposed to give a warning before you
di scharged the Taser, if it's appropriate?

A If situational factors allow you to, yes.

C 'Cause what it says in that training -- it says to
you warn and tell -- and the warning is sonething
like, "This is a Taser and if you don't stop, |I'm
goi ng to shoot 50,000 volts into you," sonething
along that nature, isn't it?

A It's sonmething |like that, yes.

C Well, what is the warning?

A | believe the warning is, "Stop, or I wll hit you
wi th 50,000 volts of electricity.”

C Yeah. Now, at the tinme when M. Dziekanski was
standing there at the desk with this stapler, you
were -- you had your baton drawn, right?

A Yes.

C You were about ten feet away?

A Yes.

C The ot her menbers were at a di stance back from M.
Dzi ekanski, correct?

A Yes.

C Hs feet were -- were side-by-side?

A Yes.

C Hi s hands were in a position by his side or the
stapler was at the ready perhaps at this position?
I|"mindicating with ny elbow in and ny hand in
front of nme at about waist |evel.

A Yes.

C So he couldn't have thrown the stapler at you from
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that position easily w thout changing position?

A Not wi t hout changi ng position.

C No. And he couldn't have junped out with his feet
besi de you and attacked forward w thout changi ng
position?

A No.

C So there was tinme to give hima warning, wasn't
t here?

A Ten feet is actually a very short distance.

C That wasn't ny question. | asked you whet her
there was tinme to give hima warning

A No.

C There wasn't?

A No.

C Vll, hold it. You didn't even know the Taser was
bei ng depl oyed, did you?

A | knew it was depl oyed when | | ooked out of the
peri pheral of ny right eye.

C You knew it was depl oyed when you heard the sound?

A | saw the CEWand then it was depl oyed shortly
t hereafter.

C It was instantaneous. You heard the sound. Are

you trying to tell us now that your nenory can
tell you that when in the imediate aftermath you
gave statenents with information which you' ve
subsequent |y changed?

THE COW SSI ONER: Now | think you'd better --

MR. BUTCHER: |'mgoing to object.

THE COW SSI ONER: -- reword that.

MR. KOSTECKYJ: Ckay.

C Well, let's do this.

THE COW SSIONER: | agree with you.

MR. KOSTECKYJ:

C At the tinme, on Cctober the 14th, you gave sone
st at enent s.

A Yes.

C Yest erday you anended the way that that evidence
was in sone of those statenents, correct?

A Yes.

C Because you were refreshed by virtue of | ooking at
t he vi deo?

A Yes.

C Ckay. Well, now you were ten feet away.

A Yes.

C You had your baton drawn?

A Yes.

C

If you felt in any danger, you could have used the
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bat on?

Yes.

You didn't.

Yes.

So you didn't use the baton because you didn't
feel it was justified.

| didn't use the baton because the CEW was

depl oyed and | didn't have to use the baton.

Yeah. So in that period of tine, there was tine
to give a warning.

| think that's a question you woul d have to ask

t he nmenber that depl oyed the CEW

Vell, I'"masking you as to whether you felt |ike
you had enough tinme to say sonething to M.

Dzi ekanski before you started to use the baton on
hi nf?

Are you referring to giving the Taser warning?
No, I"'mreferring to just you. You -- let's talk
about you. You've got this baton. You' ve got a
guy, you say, with the stapler there that's of
sone danger to you, correct?

Yes.

You coul d have depl oyed the baton, presumably then
and there, right?

Yes.

You didn't do it, so you had enough tinme to give
hi m a warni ng before using the baton.

| hadn't decided to use the baton at that point.
No. Ckay. But the point was you had tine to give
hi m a war ni ng.

| wouldn't give hima warning for a tool that
wasn't ready to use yet.

Yes. Let's -- let's talk about the Taser, because
you wanted to anend your statenent after that
statenment of Cctober the 14th in the -- by giving
a follow-up statenent later on, | think on
Novenber the 22nd. You gave three statenents in
total, correct?

Yes.

You t hought that there was sone urgency and

i nportance as to getting ahold of the

i nvestigators on Novenber the 22nd, correct?

Yes.

And when had you seen the tape? Wen had the tape
been made public?

| believe it was Novenber 14th.

Yeah. So about a week before this, right?
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A You nean a week after?

C Sorry, a week after that you gave the statenent --
the -- the video was made public a week before?

A Yes.

C And you saw t he news coverage about that video?

A Yes.

C And you were aware that people were saying that on

O >
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the video you could hear the police officers

tal king about, "Is it okay to Taser hinP" That
was the specul ation that was going on in the
press, correct?

Yes.

And there was di scussi on between police officers
about the use of the Taser, "Do you have the
Taser," all this stuff about the Taser was com ng
out, police officers talking about it, right?

HARRI S: Excuse ne?

KOSTECKYJ: That was -- sorry.

HARRI'S: First of all, | object because of multiple
guestions. Secondly, he's putting to this w tness
facts that are not in evidence, facts that are
clearly wong and we know by the enhanced sound of
the video. And in doing so, it creates much
difficulty for other witnesses that are going to
come when incorrect facts are being put to the
wtness. |'ve heard it on a couple of tinmes and
in my respectful subm ssion, it's inappropriate.
The fact --

E COW SSI ONER:  Way don't you try again?

KOSTECKYJ:

Al right. You saw the news reports, correct?
| saw sone of them yes.

And you knew that in those news reports, there was
specul ation and it was being said that the police
officers were saying, "Use the Taser on him" that
t here was sonme di scussion about that?
BUTCHER |'m going to object because | fail to see
the rel evance of speculation in news reports.

THE COW SSI ONER: wel | --

MR. BUTCHER: How does that assist the comm ssion in
its work?

THE COW SSIONER: Well, 1've long ago given up trying
to see where cross-examnation is going. Based on
what we've seen so far, | think the question is
appropri ate.

MR. KOSTECKYJ:

C You saw that on TV, right?
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You're referring to news reports?

Yes.

Yes.

You -- that -- the type of news report that | was
referring you to, the specul ati on about what was
bei ng said between the police officers about the
Taser, as they were wal king in the door.

Yes, | saw that.

And it was after that that you decided to cone
forward and give this statenment?

It wasn't after the speculation on the television.
It was after | had a chance to watch the video,
digest it, think about it, that | realized that ny
menory was -- had the chance to refresh ny nenory
and then | decided to call the investigator.

And you said to the investigator, "Yes, | did, but
| was only asking about -- asking whether we had
the Taser," right? That was your evidence?

Wet her one of the menbers had a Taser on their
person, Yyes.

Right. Now, was that because of the news reports?
| s that why you cane forward at that tinme?

Absol utely not.

Well, it was because of view ng the video?

The video hel ped to refresh ny nenory.

You knew that there were -- that there were issues
bei ng rai sed about the appropriateness and the
deci si on-nmaki ng by the police officers respecting
the video -- or respecting the use of the Taser?

| knew there was controversy in the nedia, but
that's not why | cane forward. | canme forward
because ny nenory was refreshed and I wanted to
set the record straight wwth the investigator as
to what | renmenber that night.

Okay. Well, look. Wen you -- you said you went
to sign out a Taser that night, right?

| checked the gun safe for a CEW yes.

Well, you have to sign them out?

Yes.

Well, didn't you check the book to see who had

t hem si gned out ?

| don't remenber checking.

Well, wouldn't that have been normal ? Because if
sonebody was changi ng shift, you m ght have wanted
to go and get it partway through the shift, right?
It would have been normal, yes. | can't -- again,
| can't renmenber whether | checked the | og book or
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not .

C But that woul d have been normal and a regul ar
procedure for you?

MR, BUTCHER. Well, I'mgoing to object just because

that's repeated question and | think there's a
collective interest in not repeating questions.
THE COW SSI ONER: |' m agai nst you.
A Can you repeat the question, please?
MR. KOSTECKYJ:

C Yeah. You -- it would have been normal for you to

go and check for the Taser, which you said you
did, and it would have been normal for you to
check to see who signed it out.

A By practice, yes.

C Yeah. That was your routine practice. So you
knew who had the Tasers by having checked t he book
t hrough your normal practice, you would have known
who had the Tasers out that day.

A Sonetines. Sonetines you wouldn't renenber.

C Let's talk for a second about the Code 3 call.

A Ckay.

C You knew that M. Dziekanski was unconscious right
after -- or you felt that he'd gone unconsci ous
right after the handcuffing?

A Shortly thereafter, yes.

C When you called for the anbul ance, you thought he
was unconscious but still breathing; is that fair?

A Yes.

C Wel|l, when sonmeone goes unconsci ous, are you not
required, according to the operational manual, to
call for an anbul ance Code 3, an energency?

A ' m not sure.

C My understanding is that if you | ocate a person
who is unable to wal k and the person cannot be
roused by speaking or touching him you're
supposed to check for airway bl ockage; does that
sound right?

A Sur e.

C You' re supposed to check for irregul ar breathing;
does that sound right?

A Yes.

C You' re supposed to check for an erratic pul se or
no pul se?

A Yes.

C You' re supposed to check Medical Alert bracelets,
right?

A Yes.
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And you' re supposed to do a pain stinulus to nake
sure -- see if the person reacts in any way?
You' re supposed to do that too, aren't you?

A Sure.

C Well, just so that you feel confortable wth those
things, let me pass up the portions of the
oper ati onal manual which have been produced to us
and just reviewit for ne and just confirmfor ne
that that's correct.

A Sure.

MR. BUTCHER: | wonder if ny friend has a copy.

A | confirmit.

MR, KOSTECKYJ:

C

OO0 >
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Those six? Al right. Now Can you confirmfor
me too there that it says to call for a first
responder? |f any of the conditions in paragraph
2 above are there, the person i s unconscious, any
of those things, you ve got to call for an

i mredi ate responder, first responder.

Yes.

Vll, that really neans Code 3, doesn't it?

| don't know if that means Code 3.

Well, isn't that the prudent thing to do when
you' ve got an unconsci ous person, you call for a
Code 3? Based upon what you're |ooking at in that
operational manual, isn't that what it's
suggesting to you?

| think it's open to interpretation.

Al right. It's open to interpretation as to
whet her you have to call a Code 3 or not?

| believe so, yes.

Vell, tell me, did you ever see anybody conduct a
pain stimlus on M. Dziekanski ?
No, | didn't.

Because if you had done the pain stinulus you
woul d have noticed presunably whet her he was
faki ng or whether he was noving or not or could
nove, right?

Per haps.

Well, you know what a trap squeeze is?

No.

Well, here it says -- it tal ks about a pain

stinmulus where you touch the person's ear or
sonmething to that effect. Reaction to pressure
applied behind the ear. Do you know what they're
referring to there?

Yes, | do.
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C Okay. Wiere is that pressure point?

A Do you want ne to describe it?

C Yeah.

A Ri ght behind the ear.

C You put your thunmb right in behind the ear, right
up against the person's jawine and into -- and
you press there?

A Yes.

C And when you do that, a person who's consci ous
will nove, right?

A Yes.

C That's why it's called the pain stinulus because
you nove to pain, right?

A Yes.

C No one did that?

A No.

C You'll agree wth nme that in your operational
manual it tells you that when you run into an
unconsci ous person, that's part of the procedure
you do?

A From what | just read, yes.

C Ckay. Now, you recollect that on the video we saw
you col | apse your baton.

A Yes.

C And you col |l apse that baton within a few feet of
M. Dzi ekanski's head, correct?

A That's correct.

C Vll, I"mgoing to ask you a coupl e of questions
about that. First of all, you're trained in the
client-based nodel to respect your prisoner,
right?

A Yes.

C Did that seemto you |like a respectful nove, to do
that in the vicinity of his head while he's
handcuffed, laying flat down?

A | guess at the tinme | didn't -- that's not
sonething that | was really thinking about.

You weren't m ndful of your responsibility to your
client, right?

Well, | was focused on the task of collapsing the
baton as soon as | could so | could get to
assessing M. Dziekanski

C But you never assessed him

A Yes, | did.

C Vll, how did you assess hinf?

A Thr ough observati on.

C You never felt his pulse, right?
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A No.

C You were wearing gl oves?

A Yes.

C You never took your gloves off?

A No.

C Wul d you say now, sir, in retrospect, that you
can see that that was, this collapsing the baton
was disrespectful to your client?

A | don't view it as disrespectful, no.

C Al right. You know, sir, that a |lot of people
t hought wat ching the video that that baton was
being used to hit M. Dziekanski; correct?

MR, BUTCHER: | don't need to hear the end of that
guestion to know that's not a proper question.

MR, KOSTECKYJ: Ckay. Well, let's nove on.

C You were nmaking a noise with that baton when it
was being col | apsed?

A It makes a little noise, but when you do it on
carpet in this environnment, the noise is generally
muffl ed for the nost part.

C Vell, it didn't collapse easily, so you had to
pound it a few tinmes?

A Yes.

C He never flinched, did he?

A | wasn't paying attention -- pardon ne. | wasn't
paying attention to himat the tinme. | was
focusi ng on col |l apsi ng ny baton, so..

C VWll, you' ve seen the video nunerous tines now --

A Yes.

C -- haven't you? You never saw himflinch, did
you?

MR, BUTCHER: | don't think that's depicted on the
video, with respect.

MR. KOSTECKYJ: Al right. Well, we'll let the video
speak for itself there.

A Sur e.

C You don't renmenber himflinching?

A When | was col |l apsing the baton, is that your
gquestion?

C Yes.

A No.

C That's 'cause you thought he was unconsci ous,

that's why you collapsed it there and then, 'cause
you thought this guys done, he's out, he's not
going to notice, so I'mjust going to do it here.
A No, that's not correct.
MR, KOSTECKYJ: This m ght be an appropriate tine.
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THE COW SSIONER: Yes. Al right. W'Il take the
nor ni ng br eak.

THE REG STRAR. The hearing will now recess for ten
m nut es.

(W TNESS STOOD DOWW)

( PROCEEDI NGS ADJOURNED FOR MORNI NG RECESS)
( PROCEEDI NGS RECONVENED)

THE REA STRAR: This hearing i s now resuned.

CROSS- EXAM NATI ON BY MR KOSTECKYJ ON BEHALF OF ZOFI A
Cl SONBKI, conti nui ng:

C Sir --

THE COW SSI ONER: Your m crophone, M. Kosteckyj.

MR KOSTECKYJ:

C Sir, just before the Conmm ssioner cane in, |
passed back to you the Operational Mnual docunent
and |'ve tagged for you there the provision that
tal ks about nedical assistance. Do you see that?

A Yes.

C And you'll agree with nme, sir, this is what you
| ooked at earlier, that if, anong other things,
sonebody is unconscious, you're to seek nedi cal
attention, correct?

A Yes.

C And you said that it's up to you or it's
di scretionary as to whether that would be a
regular call or a Code 3. Was that your evidence?

A My evidence is that it seens that the policy is
open to interpretation.

C Al right. Wll, |looking at the policy, the
directions to you as a nenber, |I'm]l ooking at

paragraph 2.3 on page 2 of 4. Do you have that?

| f you observe any condition outlined in
2.2. ..

Do you see that?
A Yes.

...initiate first responder first aid/ CPR and
seek i medi ate medi cal assi st ance.

VWhat does "immedi ate" nmean? Does that nmean Code
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3?

A It could nean Code 3.

C Vell, imrediate, doesn't that give you the sense
of urgency?

A Yes.

C Yes. Now, let's talk about your observations

O >

O O> O >

O >

respecting the breathing of M. Dziekanski and his
| evel of consciousness. |['mgoing to take you
back to your statenent, sir, the sanme one, Cctober
the 14th. |1'mtaking you to the very bottom of
the first full paragraph of -- this is your -- on
page 2 of your statenent, and that's the -- where
you're giving your narrative. Do you see that,
sir?

Yes.

And at the bottom portion about ten lines up it
tal ks about:

| was, long struggle but we're finally able
to, uh, get the male into handcuffs.

Do you see that?

Yes.
Unhm that point the male, uh, stopped
resisting all together.

Ri ght ?

Yes.
Hi s eyes shut. Like he appeared to go
unconsci ous.

Ri ght ?

Yes.

It's shortly after that he started to turn bl ue,
correct?

Yes.

You were asked again at page 9, and |I'm | ooking at
the -- your long answer towards the bottom of the
page.

"' mthere.

Do you see it? |'mlooking at the very last few
lines there. You were asked once agai n about this
and you said -- do you see the part about

Const abl e Rundel was the one that was able to get
t he handcuffs on hin®
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A Yes.

C And then it goes on and it says:
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...he was struggling with us and uh, that,
after he was fully handcuffed that's when he
appeared to go unconscious. That's it.
Ri ght ?
Yes.
Then again at page 13 it was reviewed with you
once again. This is in the first |arge paragraph
in the top third of the page. You were talKking
about hi m being taken down. "Constable", the very
| ast |ine:

...Constabl e RUNDELL (sic) was able to get
hi s handcuffs on the, on the male. And uh,
that's when he went out.

Ri ght ?

Yes.

Now, you said that you heard himbreathing. D d
you actually hear him or see hi m breathing?

| heard him breathing and | could see his chest
cavity nmoving up and down.

When you say you could hear him what did it sound
like?

| think | described it yesterday |i ke sonmeone who
was out of breath, who had physically exerted

t hensel ves.

Sonmeone who was out of breath and physically
exerted thenselves. Did you consider that to be
nor mal breat hi ng?

It didn't strike ne as not being nornal,
considering the male was resisting us heavily for
over a mnute.

And did you ever hear his breathing go back to
nor mal ?

No.

And you saw himturning blue shortly thereafter?
Yes.

You said you'd taken first aid?

Yes.

That was a requirenent of first aid? First aid
was a requirenment for your job, so you had to go
and take the course?

Yes.

You know about the ABCs of first aid?
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A Yes.

C "A" being airways, "B" being breathing, and "C'
bei ng circul ation.

A Yes.

C When you see sonebody turning blue, that tells you
their circulation isn't right, correct?

A Yes.

C Did you think when you saw hi mturning blue that
maybe it was tinme to start CPR?

A No, because he was still breathing.

C Yeah. But isn't that one of the things you were

>
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taught in your first aid course, when you see
circulation being affected and changi ng, that CPR
m ght be appropri ate?

It mght be appropriate, but like |I said, you need
to assess, and at that point he was still

br eat hi ng.

VWll, you didn't assess hinf

Well, | was observing him which | consider
assessi ng.

Well, one of the things you' re supposed to do in

your Qperational Manual, too, is to continue doing
the pressure checks to see if he's comng to,
right?

Yes.

You never did that. You never saw anybody el se do
t hat ?

The pressure checks, no.

You were convinced, sir, when you wal ked away and
started to take statenents, that this man was
unconsci ous and was of no concern to anybody,
correct?

That's not true.

Well, why did you leave if you thought that he

m ght conme to and be a concern to sonebody?
Because there were many nenbers around him and |

felt I was |eaving -- being the nost junior
officer, I was leaving the male in very capable
hands.

Well, he wasn't able to -- he was breathing |ike

he had just run a marathon, right? That's your

| ast recollection of his breathing?

Breathing |i ke he had physically exerted hinself,
yes.

He was turning blue?

Yes.

He' d been out and his eyes were cl osed?



OCO~NOUITRAWNE

42

Cst. Bill Bentley
Cross-exam by M. Kosteckyj (for Zofia C sowski)
(cont' d)
A Yes.
C He hadn't noved, to your notice, and you had felt
confortabl e enough to coll apse your baton and not
wat ch him any | onger, correct?
A | collapsed nmy baton before | had really started
my assessnent on him
C Ckay. Let's just |look at page 19 of your
statement .
A "' mon page 19.
C Do you see your full answer there about, well --
t he question is:
Vell, before they arrived, |ike, between the
time that these cops and he, he's kinda
| osi ng consci ousness but he's still
breathing, till the tinme that, that they
arrive?

Do you see that? That's the question.

A Yes.

C And your answer is:

Unm not nuch re... really we're just uh
like | said, we're just kind of nonitoring
hi m and just uh, kept thinking that, you
know, he m ght snap out of it and start
fighting again so we're just kinda keeping a
cl ose eye on, on him and in anticipation that
he m ght becone --
- and you clear your throat -
-- conbative again. But uh, after awhile
when we didn't, when there's kinda that fee
that he woul dn't uh, you know, becone
conbative, that's when | just kind of just
uh, they told nme to start taking pictures and
interviewng witnesses and | had left the
subj ect alone prior to EHF' s (sic) arriving
on scene.
Do you see that?
A Yes, | do.
C So you had forned the opinion before you left the

scene he wasn't comng to. That's what it says
there, isn't it?

MR. BUTCHER: | didn't read that.
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MR. KOSTECKYJ: Ckay, well --

MR. BUTCHER: |'msorry, that's an objection. Because
| don't see how having put the question to the
W tness, having put the statenent to the w tness,
he coul d ask that question.

MR. KOSTECKYJ:

C Ckay. Well, let ne ask this question: Do you see
this part, "when there's kinda that feel that he
woul dn't", just before that:

But uh, after awhile when we didn't, when
there's kinda that feel that he woul dn't uh
you know, becone conbative, that's when
just kind of just uh, they told ne to start
taki ng pictures...

Do you see that?

A | see that, yes.

C Well, hadn't you fornmed the inpression, sir,
hadn't you formed the opinion that before you | eft
he wasn't comng to, that's why you said -- that's
what | read in that. Do you read that, that way?

A | don't.

C What do you understand that to nean?

A | read that | didn't think he would start

resi sting or becone conbative again. | never
t hought for a second that he m ght not wake up or
regai n consci ousness.

C Vell, you weren't concerned that he was going to
becone conbative agai n?
| didn't feel he would wake up and becone
conbati ve again, yes.
Al right. So if you had been asked at that tine
by an anbul ance driver to take off his handcuffs,
you woul d have felt confortable doing that?

A | guess it would depend on ny assessnent of
Dzi ekanski at the time | was asked by an anbul ance
driver.

C Well, at this time. This is after, just before
you're leaving. You're ready to go off and take
pi ctures and take statenents. The anbul ance
driver shows up says, "I got to do CPR | got to
check this guy, | need the handcuffs off." Wuld
you have felt confortable taking themoff?

MR HARRIS: I'mgoing to object. W have had no
evi dence to suggest, and it's a msstatenent to
suggest that an anbul ance attendant has said to
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any of the officers present, "W need to do CPR
we need the handcuffs off."

THE COW SSIONER:  No, he said "what if".
MR HARRIS: Wll, | say, in ny respectful subm ssion,

that's no alignment with the evidence. It's not
hel pful when you go down a road of "what ifs", you
can "what if" all day long and it's not of
assistance and it drags this proceedi ngs on | onger
t han necessary.

THE COMM SSI ONER:  Go ahead.
MR, KOSTECKYJ:

O O > O > O O

O O>

>

Coul d you answer that question, sir?

"' msorry, can you repeat the question again,

pl ease?

Yes.

At that time, this tine we're tal king about in the
statenent, right before you left, you had forned
the opinion that he wasn't going to becone
conbative, correct?

Yes.

Ambul ance driver shows up right then and there and
says to you "I want to assess this guy. | need
the cuffs off." Wuld you have felt confortable

taking the cuffs off?

At that point | probably would have felt
confortabl e taking the handcuffs off.

Thank you. Now, let's talk about M. Chapin for a
second. You renenber hinf

Yes, | do.

He was the Canadi an Border Services agent who cane
upon the scene and that you spoke to after you
were told to stop taking statenents, correct?
That's correct.

M. Chapin told you, did he not, that he had dealt
with M. Dziekanski just earlier in the evening?
Yes, that's correct.

And he told you that he had just spoken with his
not her, correct, he had been on the phone with his
not her not | ong before, correct?

| don't recall. |'d have to refer to the

st at enent .

Okay. \Well, it's not your statement, but I'n
just --

MR H RA: The witness has asked to be referred to a

docunment that would assist his recollection and
enable himto answer the question properly.

THE COW SSI ONER: Wl | --
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MR HRA | wuld ask that the witness be given that
opportunity if M. Kosteckyj intends to pursue
this issue. | think that's only fair to the
W t ness.

THE COW SSI ONER:  That's not the question, though.

THE

The question did not refer to a docunent.

HRA It --

COW SSI ONER: Now, just a nonment now. Put the
gquestion again and we'll see.

KOSTECKYJ:  Yeah.

When you spoke to M. Chapin.

Yes.

You already told ne you recollected that he told
you that he had dealt with M. Dziekanski earlier
in the evening?

Yes.

Do you recollect himtelling you that he had just
gotten of f the phone recently with his nother?

COM SSI ONER: Now | ooking at a note, will that
hel p you or not?

That will help ne, yes.

COW SSI ONER:  Yes, go ahead, then.

H RA: There is as well a transcription of that
statenent, and that's the docunent | was thinking
of .

COWM SSI ONER: No, |'mtal ki ng about your own
st at enment .

No, not in the statenents in ny notebook. If |
could be provided with the transcribed st at enent
that | took that night.

COM SSIONER: Wl |, this is when you're speaking
to the wtness, to this person, Chapin.

If you're referring to the statenment -- are you
referring to the statenment that | took -- | took
down?
KOSTECKYJ:

I"'mnot -- I"mnot referring to any statenent.
|"mreferring to evidence that we heard from M.
Chapin earlier in these proceedings. I'll tell

you what | understood himto say. He spoke to a
-- he cane out fromthe Custons area and he told
us that he had recently gotten off a tel ephone
call with his nother, and he was com ng out to

| ook for her son as he was getting off shift, and
he ran across the scene and he spoke to a police
officer. You're telling us you spoke to Chapin,
so |'mpresum ng you are that police officer
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A

| did speak to Chapin. | spoke to many w tnesses
that night and | don't remenber nuch of our
conversation in regards to whether he spoke to M.
Dzi ekanski's nother or not. | don't remenber
that, or himtelling ne that.

Because ny understandi ng of his evidence was that
he conveyed that to the police officer that he
spoke with.

| don't remenber that.

Well, do you renmenber M. Chapin assisting by
finding M. Dziekanski's docunents in his

sui tcase, know ng where they were and getting the
docunents so you could identify M. Dziekanski?

| don't remenber that, no.

Ckay. D d you see any other police officers speak
with M. Chapin besides yourself?

No.

Do you recoll ect how you were able to identify M.
Dzi ekanski, who he was?

Because he was pointed out to nme by the Horizon
Airlines --

" mtal ki ng about his identity, after the event.

You -- his identification, how did you cone to
find that?
| never identified him | never | ooked at his

i dentification.

Okay. Do you recollect M. Chapin telling you

that M. Dziekanski's nother |ived in Kam oops?
No, | don't.

Do you renenber M. Chapin tell
only been dealing with this fel
before, an hour or so before?

No, | don't.

Do you recoll ect much of anything about your
interviewwth M. Chapin?

Very little.

ing you that he had
| ow a short while

MR, KOSTECKYJ: Those are ny questions, thank you.
THE COW SSI ONER: Thank you.
M5. ROBERTS: For the record, Helen Roberts for the

Gover nnent of Canada.

CROSS- EXAM NATI ON BY Ms. ROBERTS ON BEHALF OF THE

GOVERNVENT OF CANADA:

| just have a few topics to cover with you,
Const abl e Bentley. M. Kosteckyj has gone over
wi th you the CAPRA nodel, and | think you've
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agreed with himthat one of the "A's in CAPRA
refers to "Assess", to assess a scene; is that
correct?

Yes.

Al right. Are you given training as to howto
assess a scene, what to |l ook for?

Yes.

Al right. And would | be correct in assum ng
that one of the things you study is the subject of
the conpl aint?

Yes.

Al right. Are you famliar with the expression
"threat cues"?

Yes.

Al right. Wat does that nean?

They're basically indicators you look for in a
subj ect to perhaps identify a behaviour.

Can you give us sone exanples of threat cues?
Soneone clenching their fist, a w de stance,
verbal s, what are they saying to you, expression
on their face.

Al right. Do you still have your statenent in
front of you, the first one from Cctober 14th?
Yes, | do.

And could you turn, please, to page 5.

' mon page 5.

Al right. And Corporal Teboul is asking what's
your first observation of M. Dziekanski, and your
answer is:

First observation, he wasn't saying anythi ng,
he just kind of standing behind the, the
doors, staring at us. Arns down, but, uh,
sonething didn't seemright, just based on
you know, all the debris surroundi ng around
him ..

And then you're interrupted:

...and what all the w tnesses were saying.
At that point, he appeared to be calm but
uh. ..

And you were interrupted again, and then you were
asked a different question before you conpl eted
the answer. Have | read that correctly?

Yes.
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And is that what you told Corporal Teboul ?

Yes.

And you used the expression "sonmething didn't seem
right", were you referring to or could you have
been referring to threat cues that you had
observed?

Yes.

And could you refer, please, to page 20 of that
sane statenent?

"' m on page 20.

And at the top of the page you' re describing M.
Dzi ekanski's action when he picks up the stapler,
and at the bottomof the first paragraph you say:

Um it, it's, it's just hard to descri be,
it's just the way his whol e manneri sns were
at the tine.

D d you make that statenent to Corporal Teboul ?
Yes.

Is that also a reflection of when you say
"mannerisns”, is that also a reflection of perhaps
these threat cues that you' ve been trained to
observe?

Yes.

And have you found it in your job sonetinmes to
reflect back and determ ne what threat cues |ed
you to a particular concl usion?

Yes.

Sonetinmes are these very subtle cues that you pick
up on?

Yes.

And that's sonething your training has taught you
to do?

It's training, but | say a lot of it cones from
experi ence.

| don't think you' ve been asked this, and I
apologize if I'mcovering old ground. When M.
Dzi ekanski swung around with the stapler, did you
have any concern for your personal safety?

Yes.

Al right. D d you have any concern for the
safety of the other officers there wwth you?

Yes.

D d you have any concern for any public who m ght
enter the scene?

Yes.
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In your training at Depot, do you -- | think

you' ve given this evidence, but just to be clear,
do you enact different scenarios to test and |l earn
how to react to thenf

Yes.
And is that done by way of classroominstruction,
by watching videos and having, | think as M.

Kost ecky] suggested, having actors conme?

Yes, a lot of it is done with actors.

Are you asked after the event to recount what

you' ve observed or what you did and why?

Yes, we're asked to observe what we did and
justify why we did it.

Al right. Ws that a difficult or an easy

exerci se?

| think it's when you're in training it's
difficult initially when you're still learning al
the principles, but after a while it kind of
becones easier, yes.

Al right. In your training are you taught
anyt hi ng about the stress that a police officer
can be under in a situation encountering a subject
who has been violent or may be violent?

Yes.

And have you been taught anything about how t hat
stress affects your observations or ability to
observe?

Yes.

And what have you been taught about that?

That sonetinmes under stress you don't always hear
or see certain things.

Have you been told what that -- why that is, or do
you renenber ?

Yes, but | don't really renenber, to be honest.
Fair enough. Does the expression "tunnel vision"
mean anything to you?

Yes.

Al right. And what does that nean to you?

To me that's when you're focused on a task and

per haps you're not paying attention to other
things that are going on around you, whether it be
vi sual or things you hear.

Al right. And | think your evidence was, correct
me if I'"mwong, that once you entered the airport
your focus was on identifying and going to the
subj ect of the conplaint, is that correct?

Yes.
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All right. And once M. Dziekanski turned with
the stapler in his hand, | think you've given

evi dence your focus was on the stapler?

Yes.

And this phenonenon or this inability to observe
everyt hing outside your inmmedi ate focus, does that
al so inpact on your ability to renmenber things
out si de your i mredi ate focus?

Yes.

So if you're in a stressful situation and you're
focused, not only can you not observe things

out side that focus, but you can also fail to
remenber things outside that focus, is that fair?
Yes.

ROBERTS: Thank you.

REG STRAR: M. Kosteckyj, the two statenents, did
you now wi sh to have those marked? You nentioned
that earlier.

KOSTECKYJ: COh, yes. Thank you, M. Gles. Yes,
M. Conm ssi oner.

REG STRAR. The statenent of Constable Bill Bentl ey
dated Cctober 14th will be marked as Exhi bit
nunber 50. The statenent of COctober 18th will be
mar ked as Exhi bit nunber 51.

EXH BIT 50: Copy - Statenent of Constable
Bill Bentley taken October 14, 2007

EXH BIT 51: Copy - Statenent of Constable
Bill Bentley taken October 18, 2007

KOSTECKYJ: There were al so notes, police officer's
notes, and I'mnot sure if --

COMM SSI ONER:  Yes, the notes will be 52.

REG STRAR: The notes will be marked as Exhibit 52.
BUCHANAN: Commi ssi oner, Chris Buchanan, counsel
for the PSAC. Just with respect to the
handwitten notes. They include personal

i nformati on about the w tnesses.

COM SSIONER:  On, all right.

BUCHANAN: Addr esses and phone nunbers.

COM SSIONER:  All right. Let's take the notes out
and have it marked for identification.

BUCHANAN:  Thank you.

REG STRAR: The notes will be nmarked as letter P
for identification.
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P FOR | DENTI FI CATI ON:  Copy - Pages from Cst.
Bent | ey' s not ebook

CROSS- EXAM NATI ON BY MR H RA ON BEHALF OF CONSTABLE
KWESI M LLI NGTON:

C Oficer, my nane is Ravi Hira. | represent
Oficer MIlington. |[|'ve got a few questions for
you regarding the airport, your notes and
statenents, threat cues and your ability to assess
the situation, and then finally a question
regardi ng one of the photographs that was
i ntroduced in evidence through you yesterday. So
let's start with the airport.

The area that you were dispatched to you
understood to be in the neeting area, or the
secure area of the airport, correct, one of those
two areas?

A Yes.

C And when you arrived at the airport, you'll agree
with me that M. Dziekanski was in the area that
you understood to be the secure area, correct?

A That's correct.

C And woul d you agree with nme that one of the things
that you were considering that was goi ng through
your mnd were issues dealing with airport

security?
A Yes.
C And woul d you al so agree with ne that that

necessitated acting quickly to get the situation
under control ?

A Yes.

C Wul d you agree with me that you initially tried
to do that through officer presence and verba
i ntervention?

MR, ROSENBLOOM  Excuse ne, | rise, | apologize to ny

friend. | haven't been in the proceedi ngs right
fromthe beginning and so forgive ne if | nmake an
objection that's inproper. |'mtroubled as I

listen to sonme of the exam nations of l|ate, Ms.
Roberts, M. Hira, in ternms of |eading the
witness. Now, | recall this oftenis referred to
as friendly cross-exam nation. The parties that
are examning this witness are indeed fromthe --
comng fromthe sanme interest, and | invite you
M. Comm ssioner, to informthe parties whether it
is appropriate to lead the witnesses in the manner
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that we are hearing at this point.

THE COW SSI ONER: Your point is well taken and |
identified this yesterday. |'ve been a little bit
lax on this in order to give scope, nentioning the
other day that it went to the weight of the
evi dence, but your point is well taken. Does
anybody wi sh to nake a subm ssion on this point?

MR HRA |I'mhappy to do it the long way. |'mjust
m ndful of time and trying to get to particular
points. But |I'mhappy to do it as | would in
chi ef.

THE COW SSIONER: Well, | -- what I'Il suggest is, is
that as you well know, based on our experience,
that there are | eading questions that are quite
perm ssible in order to get to a topic, but once
you get to the bedroom..

MR H RA: Mves v. Gand Trunk Railroad, as | recall.

THE COW SSI ONER: Yes, indeed. Go ahead.

MR, HI RA:
C Now, having been thrown off the track, so to speak
- not the railroad track - let's try again.

You're at the airport and one of the things you're
considering is security, correct?

A Yes.

C Coul d you briefly, because |I don't want to dwell
on this, deal with the -- summarize the
interventions that you undertook with the -- with
M. Dzi ekanski .

A Vell, we attenpted to -- are you tal king about how
we engaged him and --

C Yes.

A kay. So | initially greeted him

C |"mnot |ooking for a narrative --

A Ckay.

C -- again of what happened.

A Ckay.

C I|"mlooking at it, I'"'mseeking it in ternms of your
training and in relation to the IMM so to speak

A Ckay. So we used initially officer presence and
verbal intervention. Do you want nme to continue
on?

C Yes.

A And when hi s behaviour escalated to conbative, we

responded with the appropriate intervention.
Now, in terns of your training, what, if any,
training do you receive with respect to the |evel
of force to use in relationship to the situation
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you perceive regarding the subject?

A My understanding is that it's usually a |evel
mat chi ng or a force higher than that of the
subj ect .

C So either matching or a |level higher than that of
the subject, is that correct?

A Yes.

C Now, let's nove to your notes. YOu were Cross-

exam ned yesterday by Comm ssion counsel regarding
a comment in your notes, and I'mgoing to put this
conment to you

Subj ect grabbed stapler and cane at nenbers
scream ng

You recall being cross-exam ned on that?

A Yes.

C It's page 3, M. Conm ssioner, the mddle of the
page, | believe. The entry 0130 hours shoul d be
at the top of the page and |I've read fromthe
m ddl e, M. Comm ssioner.

Now, you gave a statenent at about five
o' clock that very norning, correct?

A Yes.

C And that was a 22-page statenent, correct?

A Yes.

C You gave anot her statenent on Cctober the 18th; is
that correct?

A Yes.

C And you gave a third statenent, and that
statenent, | believe, the Cctober 18th statenent,
spanned t hree pages.

A Yes. | think the Cctober 18 statenent was
actually alnost |ike two statenents in one. W
had stopped the statenent. | had said sonet hing
to the investigator, and he started another
st at enent .

C Al right. And then on Novenber the 22nd you gave
a third statenent that spanned nmany pages, ten
pages, correct?

A Yes.

C And at any tinme in those statenents did you

suggest that M. Dziekanski cane at the nenbers

scream ng?

Not to ny know edge.

Thank you. You were al so asked by Conmm ssion

counsel yesterday that if there was no video and

O >
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you were testifying based on your notes, words to
the effect, what woul d your evidence be, given
your notes? Do you recall being asked that

gquestion?
Yes, | do.
So I'mgoing to ask you a sinilar question. If

you had your notes and your three statenents, what
woul d your evidence be with respect to com ng at

t he nenbers scream ng?

It would -- | would refer to ny statenents, and it
woul dn't be that he cane at us scream ng

Thank you. Now, regarding your statenents, M.
Kost eckyj cross-exam ned you extensively.

Sorry, M. Comm ssioner, if | mght have a
moment. It would help if | |ooked at the right
officer's statenent.

M. Kosteckyj cross-exam ned you extensively
regardi ng pages 19 and 20 of your Cctober 14
statenent, suggesting that you were engaging in a
cover-up. You recall that |ine of questioning?
Yes.

The cover-up in regards to the stapler, correct?
Yes.

|'"d like you -- 1'd like to refer you to page 6 of
your statenent.

"' mon page 6.

And would you -- I'mgoing to read to you starting
with -- starting just beyond the m ddle of the
page: "Trying to figure out what the" -- read to

you just before the mddl e of the page:

.1 forget what nenber engaged him | know
it wasn't ne, but it's kind of |like a, you
know, what's goi ng on.

Cor poral Teboul says: "Yeah." You say:

Trying to figure out what the situation is,
and that's when he sort of backing up towards
the desk and then it | ooked |i ke he was

| ooking for a, sonme sort of object and uh,
that's kind of when his denure changed from
bei ng what just appeared to be normal to uh,
conbati ve.

The Corporal then asks:
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Ckay. Wien you said that he was | ooking for
sonet hing you gestured with your head, is, is
t hat what he was doi ng?

You answer ed:

He was, yeah that's right, he was | ooking uh,
turning his to the right side and then to the
| eft side, and uh, he was, it was, it was
like a right, a left and a right, and then he
saw the stapler, then he grabbed the stapler
and that's when nyself and the other nenbers
ki nd of created nore distance between, uh,
oursel ves and the subject.

Do you recall giving those -- being asked those
gquestions and giving those answers?

Yes.

And are those answers -- do those answers renain
accurate?

Yes.

So you did speak about the stapler and the nethod
of picking up the stapler in your statenent?

Yes.

And you expanded on that nethod beyond page 2 and
beyond page 19; is that correct?

Yes.

l"mgoing to refer you to page 7 of your
statement .

"' mon page 7.

The first lengthy answer wth:

Uh, he basically he grabbed the stapler..

Do you see that?
Yes.
And you conti nue:

...and he kind of flings it out in front of
hi mand he's kind of holding it...

Do you see that?

Yes.

s this another area in your statenent where you
set out what you physically saw with the stapler?
Yes.

Now, you were al so cross-exam ned by M. Kosteckyj
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about whet her you nmade reference to Horizon Air
enpl oyees. Do you recall that?

Yes.

|"'mgoing to refer you to page 4 of your
statenent, and I'mlooking at a third of the way
down the page. Corporal Teboul -- well, maybe I
shoul d start a quarter of the way down the page.
You, in your second full answer, you speak of
entering the airport into the public side.

Yes.

And then you go on and say:

And that's where the femal e was pointing ne
in the direction when | was approached by
her, when | entered the entrance doors.

You' re asked:

Ckay. Do you know who that female is?
And you answer ed:

Uhm | believe it was the female that | spoke

to later on, uh, | (1NDECI PHERABLE) in ny

not ebook, | believe she worked for uh,

Har mony Airli ne.

You were asked:

Ckay she was, she was an enpl oyee..
And you answer ed:

She woul d be, she was an enpl oyee, yeah.
First of all did you -- were you asked those
gquestions and did you give those answers?

Yes.
And do they still remain accurate?
Yes, except the female, from ny understandi ng,

wor ks for Horizon not Harnony.
Thank you. And is this the -- the woman that you

had a brief conversation with at the -- when you
entered the airport?
Yes.

Now, the third statenment that you gave, why did
you give it?
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A | gave it because ny nenory was refreshed from
wat chi ng the video, and |I renmenbered making a
coment to ny co-workers as to whether they had a
Taser on their person.

C Bef ore you gave the third statenent had you had an

opportunity to see your other statenents?

No

Now, you were cross-exam ned by M. Kosteckyj
about tine and taking tinme to assess the
situation. Do you recall that?

A Yes.

C Regarding this matter and what happened at the
airport, what, if anything, can you tell the
Comm ssi oner about the tine that you had to assess
the situation?

A Well, due to the information that we had received

-- sorry, can you repeat the question, please?

You were cross -- part of your training is to

assess the situation and respond based on the

percei ved assessnent. |Is that a fair statenent by
ne?

Yes.

What tinme did you have to assess the situation in

this particular case?

There wasn't a lot of tine.

And when you say there wasn't a lot of tinme, what

was it that nade the tinme so short? Are you able

to tell us whether it was your actions, the
actions of M. Dziekanski, what was it?

A It was the actions of M. Dziekanski, as well as
the fact that it was in an airport setting with
| ots of nmenbers of the public around, that | felt
the need that we -- | felt the need that we needed
to engage himor speak with himvery quickly.

MR HRA: Now, if | could have Exhibit 49, please, M.

Registrar. |1'mgoing to direct you to Tab 5,

phot ograph 15-20. We'Ill just wait for M.

Comm ssioner to get there.

O >

O O>

Are you able to see the |l ower part of your arm
that part proceeding fromunder your el bow?
No.

C Now, are you able to see in that photograph where
your right armis?

A Yes.

C Are you able to see your right shoul der -- sorry,
your right el bow, | beg your pardon.

A Yes.

C

A
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A

Are you able to see part of it?

| can see part of it, yes.

Thank you. Now, I'd |ike you to focus on M.

Dzi ekanski's right shoul der and armarea. Are you
able to tell the Conm ssioner whether or not the
armis bent or hanging down?

It appears that it's bent.

Thank you. Lastly, just to deal with the point
made by ny friend, M. Rosenbl oom have you

di scussed any of your evidence, or the questions
that 1've put to you, with nme?

No, | haven't.

THE COW SSI ONER: Thank you.
MR. H RA: Those are ny questions. Thank you, Oficer.

CROSS- EXAM NATI ON BY MR- HARRI' S ON BEHALF OF CORPORAL

O O>

O >

MONTY ROBI NSON:

Constable, ny nane is Reg Harris. |'mcounsel for
Cor poral Robi nson, who was present that night.
Prior to ne asking you questions today, have |
asked you any questions at all?

No, you haven't.

Al right. Do you have any know edge of the
guestions that |I'mgoing to be asking you?

No, | don't.

Al right. Sir, 1'd like to take you to firstly
your area of response, and I'd like to focus in on
guestions that you were asked with respect to
gaining information fronm nenbers of the comunity.

| think you'll recall M. Kosteckyj asking those
general sorts of questions.
Yes.

Al right. Wen you were responding to this call,
did you have an opinion as to whether or not it
was an in-progress call or a call that had al ready
concl uded?

| got the inpression it was an in-progress call.
And can you briefly tell us the distinction
between an in-progress call and a call that's sort
of concl uded?

A call that's already been concluded would be a
call where the offence or the actions taken by the
party or parties are done and over wth.

Al right. And in progress, in contrast, what
woul d your view be about the actions by the party?
That the actions by the party are taking place as
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you get the call
C Al right. And when you arrived at the airport

that night, was it still your view that the
incident was still in progress?
A Yes.

C And by the nature of the dispatch and your
observations of the individuals in the neet-and-
greet area, did you have an opinion as to whether
or not the public, that is, the safety of
i ndi vidual s m ght be at risk?

A Yes, | thought their safety could be in jeopardy.

C Al right. 1In a situation where it's an in-
progress call and you feel that the safety of
i ndi viduals m ght be at risk, can you tell us
which is a better practice, to stop and speak to
peopl e there, or to go and contain the probl enf

A You would want to go and contain or deal with the
source of the problemfirst.

C And is that because of your duty as an RCWP
officer to protect the public?

THE COVW SSIONER: It seens to ne that was quite

| eadi ng.

MR HARRIS: | appreciate that, M. Comm ssioner. |'m
m ndful of the comments that have been said.
First of all, nmy client has sone different
interests than this witness. | know other counsel
have been asking | eading questions. | wll do the
best I can to nove --

THE COW SSIONER:  Well, in this area | don't see any
conflict.

MR. HARRIS: Very wel .

THE COW SSIONER: | nean there nay be |ater on.

MR HARRIS: Al right. 1'Il rephrase it.

C Way woul d you go to the probleminmedi ately rather

than dealing with the -- the public, getting
guestions or answering questions of the public?

A Because one of our biggest priorities as police
officers is to protect the public.
You said "one of our biggest priorities". \Were
on the -- fromyour perspective, does that

priority |and?

It would be very high

Now, we've heard questions about assessnent and

t he assessnent that an officer brings to an event.
In this -- in your response to this matter, were
you assessing, were you conducting assessnents?

A Yes.

O >
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Al right. And when did those assessnents begi n?
As soon as | arrived on scene.

Al right. And when did the assessnents concl ude?
After | was told to go back to the YVR sub-

det achnent .

MR HARRIS: Al right. Just pardon ne one nonent.

C

>0 O> O > O> O >

>0

You recall M. Kosteckyj putting to you the
conmponents of CAPRA during his exam nation. Do
you recall that?

Yes, | do.

And in part of your response about assessnent and
speaking to people, you seemto indicate that it
was sort of situational factors depend on whet her
or not you would go and speak to peopl e?

Yes.

What woul d be a situational factor that would make
t hat determ nation?

A situational factor would be sonething that we
just touched upon, protecting the public.

Al right. You were al so asked questions about
soneone going forth into the Custons area to nmake
inquiries. Do you recall those questions?

Yes.

From your perspective was there an opportunity to
do that?

No.

Wy not ?

Based on the information that we had received, |
felt the threat level was fairly high, and to ne
speaking to Custons is sonething that you could
al ways do after the fact. It was inportant to
deal with the subject and then reassess.

Wiy was it inportant to deal with the subject?

In case his -- it was inportant to deal wth him
because based on the informati on we had received,
| perceived that he could be a threat to the
public.

In your belief that he could be a threat to the
public, did that take into account the things --
did that -- let ne just think how to phrase that.
Did that involve factoring in the damaged
furniture that you had seen?

Yes.

l"mgoing to transition for a bit to after M.

Dzi ekanski had been -- after the Taser had been
depl oyed and he was down on the ground and had
been handcuffed. O actually, 1'Il just deal just
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whil e the handcuffs were being applied. You've
been involved in situations where -- have you been
involved in situations where nore than one officer
has, in essence, been involved in the handcuffing
of a subject?

A Yes.

C Al right. And during those situations is it
common that there is discussion between the
of ficers?

A No.

C During the handcuffing of M. Dziekanski, do you
recall if there was discussions occurring or
coment s?

A | think there m ght have been a comment, |ike, he

has nmy -- he has ny handcuffs, when he was trying
to grab them other than that, no.

C Ckay. Once M. Dzi ekanski was handcuff ed,
yoursel f, Constable MIIington and Cor poral
Robi nson were in close proximty to M.
Dzi ekanski, and this is the tinmeframe |'mtal king
about. Was there any di scussi on between
yourselves at that time that you recall?

No.
s that there was no di scussion, or you just don't
recal | ?

| don't recall there being any discussion.

From your perspective, was Corporal Robinson

nmonitoring M. Dzi ekanski ?

Yes.

Can you tell us what you saw to | ead yourself to

t hat concl usi on, please?

| saw hi m behi nd Dzi ekanski on his knees, bent

over at the waist. He appeared to be observing

hi m

C And for the entirety of the tine that you were in
the IRL, did Corporal Robinson generally remain in
that position or beside M. Dziekanski?

A Yes.

C | believe it's Exhibit 46, the photographs, if
they could be put before the w tness, please.

THE COW SSIONER: |s that 49?

MR. HARRI'S: No, 46.

THE COW SSI ONER: 46

MR. HARRIS: A series of photographs that were taken by
t he wi tness.

THE COW SSIONER: If | renenber rightly, it was taken

with the witness's canera but not by the w tness.

> O O OP
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MR HARRIS: | may be m staken. One of us is.
t hought the witness had taken the first bunch of
photos and the | ast couple were not.

THE COW SSIONER: Al'l right.

MR. HARRIS: Perhaps we'll clarify this.

THE COW SSI ONER: Yes.

A Are you -- sorry, are you referring to Exhibit 49,

That's Corporal Robi nson.

Al right. And is that the general position that
you saw himin with M. Dziekanski well after the
handcuffs were applied?

A Yeah.

MR. KOSTECKYJ: Once again, M. Comm ssioner, this is

getting into the area of |eading the w tness, and

because if so, | don't have it here.

THE COW SSI ONER: No, 46

MR. HARRI S:

G 46.

A Ch, ny apol ogi es.

C That phot ograph there, who took that picture?

A | took that photo.

C Al right. Do you see an RCWP officer in that
phot ogr aph?

A Yes, | see two.

C Al right. The officer kneeling down, who is
t hat ?

A

C

the witness -- since the |ast adnoni shment has
continued to lead this w tness, but...

MR. HARRI S:

C Can you comment or informus as to the duration
for which you saw Corporal Robinson in that
position?

A He was in that position until | left the IRL area,

t he secure side.

And prior to your departure fromthe IRL, that is,
to go get the canmera and the audi o-recorder, can
you conment on how his position conpares to just
before you departed for those itens?

A | don't recall his position ever really changing.
C In this circunstance your evidence has indicated
that you drew your expandable baton. Do you

recall that evidence?

A Yes.

C Al right. At notinme -- aml correct that at no
time you drew your OC spray?

A That's correct.

C Why didn't you draw your OC spray?
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Because we were in an indoor setting and there was
a risk of cross-contam nation

Can you pl ease explain what "cross-contam nation"
is?

Cross-contam nati on woul d be when you depl oy the
spray and the -- the unintended target suffers the
effects of it.

And who in this case woul d be unintended targets?
It would be the other officers.

Al right. Wy -- why was the fact that at

i ndoors, what significance would that have to

pl ay?

' Cause you have little to no airflow, so the OC
spray doesn't have a chance to dissipate.

In this case, Constable, you did not rush at M.
Dzi ekanski w th your hands enpty, correct? And
note -- let nme rephrase that.

THE COVM SSI ONER:  Excuse ne, "did you".

MR.

C
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HARRIS: Al right.

Did you ever rush at M. Dziekanski in an effort
to physically control hinf

No

Wy not ?

Because | feared for ny safety.

Wiy did you fear for your safety, sir?

Because he's arned hinself with a weapon. And if
| try to engage himw th just ny hands, there's a
good chance that | could get hurt.

HARRIS: |If we could go to the YVR video, please,
with the entry view, | guess it's fromthe entry
to the IRL view, sir. Approximtely 1:28:02.

LUNN: [Is that video you're | ooking..

HARRIS: It is. If you could just go to 1:28,

pl ease.

As this is being set up, Constable, | want to draw
your attention to the area just left of the totem
poles. And if | recall, your evidence is it was

your view that you were the |ast officer to enter
into the neet-and-greet area; is that correct?
Yes.

HARRIS: Al right. Go to 1:28, please. Just |ook
to the left and tell us if you see officers
entering there.

LUNN: We're at 1:27:59.

HARRI S: Certainly.

(VI DEO BEI NG PLAYED)
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MR, HARRIS: Just stop it there for a nonent.

C Can you identify who the |ast officer through the
door is?

A That' s Cor poral Robinson.

C Al right. And when |I directed your attention to
the left of the totempoles, did you make any
observations of people entering there?

A No.

C Wuld you like it played back? We'll just play it

back.
Yeah, if you could play it back, that would be
great.
MR HARRIS: Stop it there, please.
C Were you able to see anyone entering to the left?
A Yeah, there was two officers.

MR HARRIS: Al right.
(VI DEO STOPPED)

MR. HARRI S:

C Now having seen that, is it still your viewthat
you were the last officer in? O let nme rephrase
it: Does it change your view, now having seen
t hat ?

THE COW SSI ONER: You know, actually | didn't
understand you to say you were the last officer

in. | thought you were unsure.

A | was unsure. | thought that perhaps | m ght have
been the | ast officer, but I was not certain.

MR HARRIS: Ckay, that's fine. | took it differently.
Thank you.

C Now, with respect to your handcuffs being grabbed,

is that sonmething that you believe that you nmade a

comment about during the arresting of M.

Dzi ekanski, or the handcuffing?

Made a comment about in a statenent, or...?

No, at scene while it was going on.

Yes.

Wiy did you do that?

To let the other officers know what's goi ng on.

Why did you want to let the other officers know?

| think it was -- it's just to express his

behavi our, as well as to inform Constabl e Rundel,

because he was also trying to handcuff himat the

same tine.

C You were asked questions about the Taser warning.
Do you recall that?

>O>OTONO>
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Yes.
All right. [Is the Taser warning always given
before a Taser depl oynent?

No.

Ckay. Can you explain circunstances where the
Taser warning may not be given?

When it's not practicable, nmeaning his behaviour
has escalated to the point where he needs to be
tasered as soon as possible, there's no
opportunity for a Taser warning.

MR HARRIS: Al right. Thank you.

> O O>

CROSS- EXAM NATI ON BY MR STEWART ON BEHALF OF VANCOUVER
Al RPORT AUTHORI TY:

C Constabl e Bentley, ny nanme is Dwmight Stewart. [|'m
counsel for the Airport. | just want to ask you,
| guess, a couple of questions about assessnent of
consci ousness, and then also just a few foll ow up
gquesti ons.

M. Kosteckyj took you to a passage with
respect to a concern that M. Dziekanski m ght
becone conbative again after he was restrained and
on the ground.

THE COW SSIONER: M. Stewart, you act for the
Airport.

MR STEWART: Yes.

THE COW SSI ONER:  Has this got sonething to do with
your interest wwth reference to the Airport?

MR STEWART: Yes.

THE COW SSIONER: All right. | have your assurance.

MR. STEWART:

C The first is this, just to establish this at a
point intime. And | believe |I'mcorrect in your
evi dence that you indicated that at the point
where you called for EHS, that M. Dzi ekanski
appeared to be unconscious, correct?

A Yes.

C Am | correct that this is, though, nonents after

M . Dzi ekanski has been, as we see on the video,

quite physically active?

Yes.

Prior to this occasion, have you had the

experi ence where soneone had the appearance of

unconsci ousness, but may not have been

unconsci ous?

A Yes.

O >
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C And can you describe that for the Conm ssioner?
THE COW SSI ONER:  You know, there's no evidence of
this.

MR, STEWART: If --

THE COW SSI ONER:  Faki ng.

MR STEWART: No.

C But, Constable Bentley, was -- was that a thought
that crossed your mnd in the period in which you
continued to make assessnents of M. Dziekanski's
consci ousness?

A Can you repeat the question, please?

C Do you recall thinking about that, that night,
with respect to M. Dzi ekanski ?

A That -- | don't understand where you're going with
the question. \Wether he'll wake up or regain
consci ousness?

C In -- whether he had just surrendered to the
arrest and was not indeed unconsci ous.

A That was in ny thoughts, yes.

C Al right. If I could take you to page 17 of 22
of your Cctober 14, 2007 statenent.

A " mon page 17.

C And I'lIl take you just to the very sort of bottom

t he passage. Corporal Teboul says:

Unm so once he's cuffed, he sort of calns
down? Like how |l ong does it, how | ong does
it take for himto cal mdown and to stop
fighting and resisting after he's

(1 NDECI PHERABLE) ?

And you respond:

Uh, seconds, so, initially I didn't realize
he was uh, he was unconscious. | thought he,
he had just fought until he was handcuffed
and then he knew that he was restrai ned and
he had just stopped, and then that's when

| ooked over at himand could see that his
eyes were closed and uh, and the, at, that's
happened before in other files where they
just uh, they're kinda just acting when they
just close their eyes and, you know, so we
didn't know if he was actually unconsci ous or
not, that's why we were nonitoring his vital
synptons and there was still a pul se.



67

Cst. Bill Bentley

Cross-exam by M. Stewart (for Vancouver Airport
Aut hority)

OCO~NOUITRAWNE

I s that an accurate description of your thought
process that night?

A Yes.
C l"mnot in any way suggesting that that's what was
happeni ng, but that was a thought that went
t hrough your mnd, correct?
A Yes.
C Am | also correct that at sonme point after this
you -- you had sone interaction wth Corporal
Robi nson, whether it was a perception that M.
Dzi ekanski m ght conme to?
A Yes. It's not sonething that we really discussed.
C If | could have you just turn back to the page
before, page 16 of 22. And it's the last -- it's
the full paragraph with your response. 1In the
mddle it confirns you call for EHS. You said:
...routine, but then his skin, (clears
throat), started turning Iike a bluish col our
so | upgraded it to uh, to code three.
And this is -- and this is the portion that I'l
see if it triggers a recollection.
And uh, we just, | know Corporal ROBI NSON and
| just, could, | kept seeing himchecking for
his pulse, nonitoring his uh, vital signs and
uh, there's, | renenber there's sone point
wher e Corporal ROBINSON t hought that he was
gonna cone to again and start fighting. W
were all kind of, we were kind of holding on
to himin anticipation that he would, uh, you
know, wake up or whatever was goi ng on,
don't, we didn't know if he was acting or
not, whether he's, he's going to conme to his
senses and start fighting again, so we're all
kind of just preparing for that. And uh,
waiting for EHS to arrive on scene.
Does -- first, well, does that trigger
recol lection for you now of -- of that perception
of the situation while you're waiting for EHS to
arrive?
A Yes, it does help to refresh ny nenory. |

bel i eve --

MR. KOSTECKYJ: Wth -- sorry.
MR, STEWART: Sorry.
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MR. KOSTECKYJ: Wth respect, | still don't see where
the Airport has an interest in this |ine of
guesti oni ng.

THE COW SSIONER:  No, | don't either. I'mtrying to
rely on counsel's assurance, but |I'm having a hard
time with it.

MR. STEWART: It specifically relates to the fact there
were a nunber of questions asked of Airport
personnel with respect to their perception of the
situation and their ability to nmake assessnents or
their perception of the consciousness or |evel of
consci ousness of M. Dziekanski. | think in
fairness to the Airport personnel, if the RCWP
menbers who are right adjacent to M. Dziekanski,
even though they've taken every precaution and
they've called for EHS based on the appearance
that M. Dziekanski is unconscious, that there's
still then sone uncertainty in their perception of
the | evel of consciousness of M. Dziekanski

THE COW SSIONER:  Well, that's certainly renote;
concei vabl e, | suppose. But you want to draw an
i nference that because soneone el se thought the
sanme as your client thought, that that supports

what your client thought. |Is that it?

MR STEWART: Yes.

THE COW SSIONER: All right. | guess there's sone
kind of a |ink.

A Can you repeat the question?

MR. STEWART:

C Does ny readi ng that passage of the statenent that
you gave on October 14th, 2007 trigger a
recoll ection of -- of what you recall in that --
t hat nmonment when Cor poral Robi nson thought that
M. Dzi ekanski was going to wake up?

A Yes. | believe, fromny nenory, that Corpora
Robi nson nmade sone -- a comment to sone effect
that he m ght cone to.

THE COW SSIONER:  While there's a pause, was that
before or after you noticed himturning blue?

A It was before he was turning blue.

MR. STEWART:

C That description that you offered on Cctober 14th,
2007, that was accurate?

A Yes.
MR. STEWART: Ckay. And those are ny questions, thank
you.
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CROSS- EXAM NATI ON BY MR, ROSENBLOOM ON BEHALF OF THE
GOVERNMENT OF PCLAND:

C Const abl e Bentley, ny nane is Don Rosenbl oom and |
represent the Governnent of the Republic of
Poland. Firstly, Oficer, |I'mcurious, you' ve had
16 nonths to reflect on this incident. Do you
still believe that you and your fellow officers
conducted thensel ves appropriately on the night in
gquestion?

A Yes.

C | f you had the opportunity, is there anything you

woul d like to take back in terns of how you and
your fellow officers conducted thensel ves that
eveni ng?

MR. BUTCHER. |'mjust going to object. 1'mgoing to
ask that it be clear as to whether the question is
directed to anything that this officer did, or the
officers collectively, because those are two
separate questions, with respect.

MR, ROSENBLOOM

C | ask the question as to whether you believed that
ei ther yourself or any of your fellow officers, in
your opinion, handled things inappropriately?

A | don't believe we did, no.

C All right. Now, Oficer, | have |listened to your

testinony yesterday and today in connection with

the nonents, those precious nonents when M.

Dzi ekanski and you and your fellow officers were

at the luggage on first contact with M.

Dzi ekanski. Having heard your evidence, do |

understand you to say that you interpreted as an

act of defiance or an act of non-cooperation when

M . Dzi ekanski noved away from the | uggage towards

t he counter?

Yes.

Yes. And we have heard testinony prior to you

gi ving evidence fromyour fellow Oficer Rundel

of a conmmand havi ng been spoken by Cor por al

Robi nson to M. Dzi ekanski. The conmand was,

"No," when M. Dziekanski, according to the

evi dence, was maybe heading -- notioning towards

or heading towards his luggage. D d you hear that

command?

| don't recall hearing that conmand.

Al right. But what you did observe is that M.

Dzi ekanski was cal mon your first contact?

O >

O >
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Yes.

But that as he turned around headi ng towards the
counter, would you agree with ne he shrugged his
shoul ders and put his hands up in the air with his
pal nrs8 W de open?

Yes.

And it was that conduct of himturning his back on
you, heading towards the counter, that you
interpreted as resistance or non-cooperation or
defi ance?

Yes.
Al right. Now, Oficer, |I'mgoing to suggest
sonething to you. |1'mgoing to suggest to you

that M. Dziekanski was in fact ordered by one of
you, one of the four officers, to head over to the
counter by way of sign | anguage by havi ng pointed
to the counter. Do you recollect that happening?
No.

You don't. Well, | would invite you to | ook at
the video with the rest of us, and if the

Comm ssi on can provide footage starting at the

| uggage area. And nmaybe |I'mthe only one that
doesn't understand what | see on the video, but |
invite you to clarify ny interpretation.

Sure.

Thank you.

C
THE COW SSI ONER: Do you want it in slow notion?

MR.

23

O

ROSENBLOOM If | may first ask that it be done in
normal notion, and then, Cfficer, you and | can
di scuss whet her you woul d be nore confortable in
seeing it in slow notion. Maybe we shoul d
indicate for the record where we're at in frame
nunber .

LUNN: We're at 3:40.

ROSENBLOOM  3:40, all right. If we can run it to
t he point where he's at the counter.

(VI DEO BEI NG PLAYED)

ROSENBLOOM Al l right, thank you very much. Now,
let's stop there for a nonent.

And incidentally, Oficer, if you want to see it a
second time or a third tine or the fourth tinme. |
| ooked at it about ten tines last night just to
confirmwhat |, at |east, was seeing. Do you see
any of the officers pointing towards the counter?
Yes.
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A

And who do you see pointing towards the counter?
Cor poral Robi nson.

kay. Is this the first tinme you nade that
observation?

You' re tal king about today, or when | saw the

vi deo?

| " m aski ng whether at this nonent, today, this is
the first time that you have noticed that one of
your officers was in fact pointing towards the
count er.

No.

When did you first notice that?

| noticed that when | watched the video for the
first tine.

And so you have been m ndful of that information
or that observation since that tinme?

Yes.

Okay. Now, let's -- how did you interpret that
observati on?

| interpret that observation as M. Dzi ekanski had
turned around, thrown up his arns, began to wal k
away fromus and because he's being defiant,

Cor poral Robinson is now ordering himto the desk
or to put his hands on the desk.

Well, that's very interesting, Constable. | would
now |l ike to freeze-frane, if we can go back to the
initial period. Now, Oficer, before we freeze-
frame and go sequentially, I'"mgoing to suggest to
you after you' ve | ooked at this, that the fact is
t hat Constabl e Robinson is seen with his arm
lifted in what appears to be a pointed posture,
prior to M. Dziekanski even turning away fromhis
| uggage.

I'"d now like to do it freeze-frane, please.

| apol ogize, but I'd Iike you to go back
before that. [|'msorry.

Al right. W can start here.

Before we go on, with your pointer, or
whatever it's called, can you point out who the --
the officer to the extreme left -- we see yourself
and Constable MIlington closest to M.

Dzi ekanski ?

Yes.

Then to the left we see another individual. Can
you identify that individual? 1Is it not Constable
Rundel ?

| believe it's Constabl e Rundel.
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MR. ROSENBLOOM Al right. My we just continue with
t he sequence, frane by frane.
Ckay. Let's stop right there for a nonent.

C Now, at this nmonent in tine we see M. Dzi ekansk
still at his luggage and not in any way attenpting
to -- to defy your authority; is that correct?

A Yes.

C Ckay. Now, do we see in the far left side -- |
wi sh | could operate this thing. 1've been --

THE COW SSI ONER: There's anot her one of those around.

MR. ROSENBLOOM | think the battery's out. |In any
event, maybe wth your -- thank you very nuch.

C Now, do we see an armout in a horizontal

direction at that nonent, what appears to be the
armof an officer?

A Yes.

C And that this --

THE COW SSI ONER: No, excuse nme. Excuse ne. Wat
frame are we at?

MR LUNN. This is 3:39.

THE COW SSI ONER: Thank you.

MR, ROSENBLOOM

C All right. Now, at this nonent, in terns of your
viewing of the frane, are you able to say whose
armthat m ght be?

A It looks like it will be either Corporal Robinson
or Constabl e Rundel's.
Fair enough. Now, do you recollect during this --
t hese nmonents, Constable (sic) Robinson's arm
com ng out at that point?

A At the tine | don't renenber it.

C No. Have you since recollected that in fact that
happened?

A No.

MR, ROSENBLOOM No. |If we can carry on a frame or two
nor e.

C Do we not continue to see M. Dzi ekanski cal m and
at his luggage?

A Yes.

C Do we not see Constable (sic) Robinson's arm
angl ed even in a nore horizontal direction?

A Yes.

C | will agree with you that you can't see his

finger pointing, but does it not appear to you
that it is easy to interpret that at that point
one of those two officers is pointing in a
direction towards the counter?
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A Yes, perhaps.

C Per haps? What else -- what other interpretation
woul d you make to that frame?
MR. BUTCHER. |'mgoing to object to that. [|'m going

to object to that question because that's really
asking for speculation at this point.

THE COW SSIONER:  No, I'Il allow the question.

A Again | can only specul ate that he's pointing his
finger. | can't say for sure, because | can't see
hi s hand.

ROSENBLOOM  All right. Let's continue with the
frames. A couple nore franes.

You agree the armis still extended?
Yes.
ROSENBLOOM  Ckay. |If we can carry on.

Let's stop there for a nonent.
That appears to be where M. Dzi ekanski's sort of
a bit approaching his |luggage, |eaning towards his
| uggage slightly?

O %)ﬂ %

A Yes.

MR. ROSENBLOOM  Ckay, carry on.

Stop there. Al right. And this frane,
frame nunber...?

MR. LUNN: This is 3:41.

MR, ROSENBLOOM

C 3:41. We have M. Dzi ekanski shrugging, as |
described it, with his arns up in the air?

A Yes.

MR. ROSENBLOOM  And then what do we see happeni ng
next? Let's carry on with the frames. And at
this point, I'"'msorry, | apologize -- well, sorry,
yes, back up two, please.

C Alittle difficult, but you do still see the frane
of -- excuse ne, the armof one of the two
officers in an outright, although not totally
hori zontal position?

A It's not horizontal, but you do see the arm

C Yes. And it is -- it's certainly angled up in the
air, out inthe air -- excuse ne, poorly put. You
see the armcertainly reached out?

A It's away from his body.

MR, ROSENBLOOM  Yes. Carry on.
St op, pl ease.

C Now, do you see an armof an unidentified police
officer now, and I'mpointing to what appears to
be an officer's shirtsl eeve?

A Yes, | see that.
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Yes. And is it not likely that that is the sane
armas the individual's that we saw in the earlier
frames wth the armout, pointed?

Yes, it appears that way.

ROSENBLOOM  Yes, carry on, two franes.

Do we not continue to see -- this is frane
nunber...?
L UNN: 3:42.

ROSENBLOOM  3: 42

Do we not continue to see the arm out?

Yes.

In a pointed manner?

Yes.
ROSENBLOOM Carry on a few franes.

Ckay. Let's stop there for a nonent. Frane

nunber ?
LUNN: Sanme, still at 3:42.
ROSENBLOOM  Ckay.

You woul d agree with ne, Oficer, as we nake the
observation now, not only is the armout close to
hori zontal to the ground, but the finger is
pointed. Do you see one finger pointed, what
appears maybe to be the index finger?

Yes.

ROSENBLOOM Yes. Now, let's stop there for a
nonent .

Do you have any recollection of any of this
happeni ng i n your presence that day?

Are you referring to the finger pointing, or..

To one officer's arm pointed and outri ght.

No.

This is your first observation of what |'m draw ng
to your attention?

| observed it when | first saws the video and |
remenber hand gestures bei ng made, but
specifically as to Corporal Robinson pointing his

finger on the night of, | don't recall that.
Does it surprise you to observe what you' re now
seei ng?

Not really, no.

ROSENBLOOM No, it doesn't? Al right. [1'11I
carry on with that questioning a little later. If
you can carry on with the franes.

Al right, stop for a nonent.
There continues to be that outright armwth the
finger pointing, but we can't tell whose armit
is, can we?
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No.

It's pretty obvious it's one of two officers,
correct?

Yes.
ROSENBLOOM  Ckay. Carry on, let's -- to maybe one
or two nore. Thank you.

Now, stop there for a nonent.

Does it becone obvious that the armin question is
t hat of Corporal Robi nson?

Yes.
ROSENBLOOM  Yes. Then just in slow notion to the
finale.

Al right. Stop for a second.

Does it not appear that Corporal Robinson
continues to have his armoutright as we approach
-- excuse ne, as you officers approach the
counter, and that would be franme nunber...?
LUNN. This is 3:44 now.
ROSENBLOOM  3: 44.

Do you agree?

|"'msorry, can you repeat the question?

Yes. Do you agree that from your observation of
slide 3:43 -- sorry?

LUNN: 44,
ROSENBL OCOM
3:44, that Corporal Robinson appears to still have

his armoutright?
Yes, that's correct.
As if pointing?
Yes.
ROSENBLOOM  Yes. Just carry on, thank you.

Thank you.
Now, havi ng nade these observations today, do you
join me in agreeing that Constable (sic) Robinson
appeared to have pointed his -- taken his arm and
pointed in the direction of the counter before M.
Dzi ekanski turned around and |l eft his |uggage?
No.
You don't. | took you through an earlier sequence
of frames of the footage, and | thought you did
acknow edge that you observed Constabl e Robi nson's
armoutright at a stage before M. Dzi ekanski mnade
his nove away fromthe | uggage.
VWhat | observed was that his armwas outright
initially and then it was | owered, not right to
his body, but it was -- it wasn't horizontal
originally. And that's when Dzi ekanski made his
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movenent away, and that's when Robi nson re-raised
his armout to point. So it's unclear to ne

whet her he was -- what he was doing at that tine.
O ficer, are you suggesting in your view ng of the
earlier frames when we see an officer, it turns
out to be Corporal Robinson, with his arm
outright, that he was doi ng sonething other than
pointing in the direction of the counter?

No, | believe he was pointing. | don't know if it
was at the counter or not, but what |I'msaying is
| don't know if he was pointing at the tine that
Dzi ekanski made his novenent away from us, because
his arm was | ower ed.

|"msorry, |'"mhaving trouble with your testinony,
and maybe I'mthe only one in this room having
trouble with it. But | want to ensure that
everyone understands your testinony. | took you
through the early franmes of this sequence, and you
saw the arm | believe, you testified that you saw
the armoutright, although you can't see the wi st
and hand of the officer in question, correct?

Yes.

And it was in a pretty upright, or what 1'Il cal
per pendi cul ar angle, correct?
Yes.

THE COWM SSI ONER: Hori zont al .

MR, ROSENBLOOM  Pardon ne?

THE COWM SSI ONER: Hori zont al .

MR. ROSENBLOOM Ch, it's horizontal. Excuse ne, not

C

>0

per pendi cul ar, horizontal.

Now, at that nonment do you -- can you tell me what
cones to your mnd as any possi bl e purpose that
Const abl e Robi nson woul d have to having such a
posture, other than to be pointing somewhere?

| don't know of any other purpose.

Okay. And that being the case, would you agree
with me that it is clear fromthis video that
prior to M. Dziekanski |eaving his |uggage --

| eaving his suitcases and turning around, that
clearly an officer, who turned out to be Corporal
Robi nson, did indeed direct himto that counter?
To me it's specul ative, because |like | nentioned
earlier, his armwas horizontal initially, then it
noved down to his side, and then it noved back up
Oh, does it nove back -- down to his side?

Well, not right down to his side, but it noves
down. So whether he's pointing the entire tine, |
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can't see because of the canera angle.

Well, Oficer, in looking at this, and I invite
you to do it again in slow notion, would you agree
with me that what appears to be an armoutright at
a parallel direction or angle, that there is a
slight novenent down, but that it continues to be
in a fairly horizontal posture throughout the
frames | eading up to the counter?

| don't believe so. |If we want to go back to the
frame and revisit it, we coul d.

And woul d you do so, and would you pl ease tell the
operator to stop the video where you think there
is a significant change in direction of the arm
Sure, if we could do that in slow notion, please.

St op.
And what do you believe we see now?
Well, fromthe angle of his arm and his shoul der,
it looks Iike he's pointing to the ground or to
t he | uggage.
Now, | have trouble with that. Were do you see

that? Maybe with your pointer..
| see the top of his armright --
Yes.
-- | see the top of his armright there
(1 ndicating).
Yes.
And the bottomof his armright there
(1 ndicating).
Yes.
So to speculate as to where his armis pointing,
it's pointing down as either to the ground or to
t he luggage, to point to the desk. To ne it would
have to be over here, nore horizontal. That's
what |' m specul ati ng.
Let's carry on with a few nore franes
Sur e.

You see, his armis even |ower at this point.
Can you stop it there, please.
Are you -- with your pointer, why don't you show.
The top of his armis right there (indicating).
The bottomof his armis there (indicating).
Al right.
So he's pointing down to the luggage, if | was to
specul at e.
Fine, carry on.
And now it's being raised as he wal ks away and
throws up his arns.
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MR, ROSENBLOOM  And what, if we can stop at this
frame, which is frame nunber...?

MR. LUNN. This is 3:42.

MR. ROSENBLOOM

C How do you interpret what Corporal Robinson is
doing in pointing towards the counter at that
nonment ?

A | interpret himas giving himan order, or using
body | anguage or pointing to direct himsonewhere.
Precisely. Gving himan order. And the order is
for himto nove to the counter, do you not agree?
The order is to nove to the counter after he's --
| perceive it as himordering himover to the
counter after he's thrown up his arns and wal ked
away from us

C Well, but he's conplying wwth the order. You
testified that the order is to nove over to the
counter. Has he conplied with that order?

A "' muncertain whether he's conplied with that
order because his behaviour, to ne, changed before
Cor poral Robinson directed his armto the counter.
So fromwhat |'m seeing, Corporal Robinson is
reacting to Dzi ekanski's behavi our.

C Constabl e, 1'm asking --

THE COWM SSIONER: Is this a -- is this a good tine to
break for |unch?

MR. ROSENBLOOM  Any tinme, thank you.

(VI DEO STOPPED)
THE REG STRAR The hearing is now adjourned until 2:00
. m
MR HRA O is it till 1:307?
THE COW SSI ONER:  Yes, 1:30, sorry.
THE REA STRAR: |'msorry, to 1:30.
(W TNESS STOOD DOWN)

( PROCEEDI NGS ADJOURNED FCOR NOON RECESS)
( PROCEEDI NGS RECONVENED)

THE REA STRAR. Order. This hearing is now resuned.

CST. BILL BENTLEY, a wi tness,
recal | ed.

MR, ROSENBLOOM  Thank you.
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GOVERNMVENT OF PCLAND, conti nui ng:

O ficer, over the lunch hour, did you discuss your
evi dence w th anybody?

(M crophone off). No, | did not.

Thank you. Now --

(M crophone turned on). GCkay, thanks.

Now, you had the opportunity, after this incident,
during the later norning hours of the 14th of
Cctober, to discuss the event with the -- your
fellow of ficers who had attended at the scene?
Are you referring when we went back to the sub-
detachnent or --

You went back to the sub-detachment and you
gathered there, awaiting the investigators from

I HI T?

Yes.

And you di scussed the events that had transpired
that -- during that incident?

| don't -- there was sone discussion, as to what,

| don't recall.

Are you suggesting to ne, Oficer, that today you
have no nenory of what you di scussed with your
fellow officers before IH T arrived?

Yes.
You have no nenory? _
All I -- all I can say | renmenber is when our

menber rep, Corporal Mke Ingles, attended, there
was di scussion as to what's called a duty to
account, which I'"'mnot famliar wth, as well as
providing statenents. That's what | renenber.
Vell, the staff representative was presumably
inform ng you of the processes that you would be
facing as there had been an in-custody death?

Yes.

Al right. But are you telling us, today, that
you have no nenory of you and your fellow officers
at the sub-detachnent before IH T arrived and
before the staff representative arrived, of

di scussing the events that had just transpired and
each officer's version of those events?

Yes, that's what |'msaying, | don't renenber.

Now, you're saying you don't renmenber the details
of a conversation or you don't renenber whet her
there was even any di scussion anong the officers
about the events that had transpired?
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|"msaying | don't remenber if there was any

di scussion with fellow offers (sic) -- officers
about the events that transpired.

Al right. Now, at any tine up to today, in fact,
have any of the other officers infornmed you that
there was a conmand gi ven by Corporal Robinson for
M. Dzi ekanski to nove over to the counter?

No.

Have you ever discussed the events of that day

wi th Corporal Robinson after the 14th of October?
There's been di scussi on about the incident, nore
about our enotions surrounding the incident after

the fact. In terns of our involvenent, there
hasn't been di scussi on. _
So et me make nyself very clear. |Is it your

testinmony that since |eaving YVR s term nal and
headi ng back to the sub-detachnent, you have no
menory of ever discussing wth Corporal Robinson
the events in question and conparing your version
agai nst his version?

VWhat | do renmenber is we did have what's referred
to as a critical incident debrief, where we all
told our version of the events that transpired

t hat eveni ng.

Al right. Before going down to that nook and
cranny, can | assune that that process you're
speaking of was not with | egal counsel present?
Yes.

Was -- the answer is -- was --
Sorry, pardon ne. There was no | egal counsel
present .

|"mvery interested in that process. Wen did
t hat take place and who was present?

| don't renenber the date. | believe -- it was
several weeks after the incident. | don't
remenber the date.

Al right. Ws it on only one occasion?

Yes.

And who was assenbl ed for that neeting?

There was us four nenbers. There as a force --
force psychologist. There was Corporal N kk

Basra, | believe she's a MEAP Rep. There was
anot her corporal fromthe traffic section of
Ri chmond. His nanme -- | forget his nanme. Those

are all the nenbers | can renenber being present.
Al right. Now, during that neeting, and let's
nail down approxi mately when did that meeting take
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pl ace. Did you say about two weeks after?

A | believe it was longer. It mght have been after
the video was aired, but I can't nail down a date,
" m sorry.

C And is it your testinony that that is the only
occasion that you recoll ect where you and Cor por al
Robi nson conpared notes, for want of a better

ter nf?

MR. BUTCHER. |'mgoing to object to that term because
there's certainly no suggestion that they conpared
not es.

MR. ROSENBLOOM Well, | didn't use the term"notes" as

i n the notepad.

Is it the only occasion that you recollect where

you and Corporal Robi nson conpared your versions

of the events of the night in question?

MR HARRIS: Well, I'mgoing to object to that. The
fact that they -- the fact that two people may be
in a roomtal king about an incident they
experienced does not automatically |ead that
there's a conparison going on, and | think the
characterization fromny friend carries wwth it a
stench of sone sort of wrongdoing, and in ny
respectful submssion it's wong to put it in

O

those -- franme it in that context w thout any
under | yi ng support.

MR HRA | think with alittle bit nore skill, M.
Rosenbl oom may be able to get to where he wants
to. | just think he's got tolay alittle bit
nmor e groundwor k before he adds adjectives to his
gquesti ons.

THE COW SSIONER: |'m sure M. Rosenberg (sic) wll

take that into account.

MR, ROSENBLOOM

C (M crophone off). Constable, in terns of the

meeting in question -- (mcrophone turned on).

I"'msorry. In terns of the neeting in question,

you' ve infornmed us who was in attendance.

Yes.

During that neeting, was there a di scussion anong

your fellow officers as to their respective

version of events?

A Everyone gave their version of the events. There
was no di scussi on anongst nenbers, they just told
their side of the story. That was it.

C And in the course of listening to your fellow
of ficers provide their version of events, was

O >
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there a, at any tinme, the belief by you that there
were errors being made in ternms of your version?
No.

At any tinme during this neeting in question, did
you learn fromany of the three other officers
that there had been a comrand gi ven by Cor por al
Robi nson for M. Dzi ekanski to nove over to the
counter?

| don't recall.

Isn'"t it sonething that, had it been said, it
woul d be likely you' d renenber today?

Not necessarily.

It's a significant fact, isn't it, Oficer?

Well, a lot of things happened in such a short
anount of tinme. Everyone has their own version of
events, so it's hard to renmenber everyt hing.

Did you | earn anything new at that neeting that
you didn't al ready know about the events of that
night by listening to your fellow officers?

No

And is it your testinony that other than this
nmeeting that we've just spoken about, you had no
ot her communi cation with Corporal Robinson since
the 14th of October regarding the night in
gquestion?

Yes.

You're saying in the affirmative, you had no ot her
communi cati on?

As | nmentioned earlier, we've tal ked about the
night. However, it's nore surroundi ng our
wel | being and our feeling; it's not in regards to
our actions or involvenment in what took place.

Al right. So it is your testinony that other
than the neeting that took place as you descri bed,
of the officers present wwth staff representative
and so on, you have no recollection of any other
di scussions with Corporal Robinson of a
substantive nature relating to the events of the

ni ght ?
Yes, that is ny evidence.
And is that the sane -- would you give the sane

answer if | asked you about the two other officers
i nvol ved?

Yes.

You had no comuni cation with then?

Yes.

If we can just focus for another nonent on the
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nmoments where M. Dzi ekanski noves away fromthe

| uggage towards the counter. |If, indeed, he was
ordered by Corporal Robinson to head over to the
counter, would you not agree with ne that his body
| anguage of shrugging, as | put it, with arnms up
inthe air, would be clearly interpreted as an act
of resignation and conpliance?

Coul d you repeat the question, please.

| f, indeed, Corporal Robinson did order M.

Dzi ekanski over to the counter, would you not
interpret M. Dziekanski's body posture of
shrugging, putting his arns up in the air and
wal ki ng away as being an act of conpliance and
cooperation?

MR. BUTCHER: |'mgoing to object to that because,

again, it's asking for specul ation.

THE COW SSIONER:  No, it's not asking for specul ation.

A

| think he should go ahead.
Per haps.

MR, ROSENBLOOM

C
A

OO OHT>OP>

Per haps? Per haps not ?

| just think it's open for interpretation. It
could be read that way. | can't give a definitive
yes.

Well, officer, this is a precious tinme for all of
us, including you. It affords you the opportunity
to informus what other possible interpretation
could be given to that gesture in the context of a
command or order to go over to the counter

| don't know.

You don't?

No.

So | assume you have no other interpretation to
provi de?

No.

You don't?

No

Al right. You said, yesterday, in your testinony
- and please correct ne if | have in any way

m sst ated your evidence - that as you arrived at
the airport and you observed the debris on the
ground, that you had, in your opinion, reasonable
and probable grounds for arrest; was that your
testi mony?

After the subject of conplaint had been pointed
out to me and | saw the debris on the ground,
believe | had reasonabl e and probabl e grounds to
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make an arrest.

Ckay. sonething |'ve always been very curious
about with this incident, when you did arrive in
the presence of M. Dziekanski wth your fellow
officers, you' ve already testified that he was
calm correct?

Yes.
Why didn't you arrest himat that nonent?
Vell, that's sonething where you usually like to

speak with soneone, have a chance to sort of build
that rapport and gather further information and
insight, if possible, before you nmake that arrest.
Were you, in your opinion, building rapport during
t hat nonent ?

W were trying to, yes, or | was trying to.

How were you trying to?

Well, when | initially greeted him | was trying
to spark up a conversation to |ead to perhaps

ot her conversati on.

Was it inportant for you to build up rapport at

t he poi nt where you had reasonabl e and probabl e
grounds to arrest?

It wasn't inportant to nme. To nme, he was
arrestable. | just like to be alittle nore

di plomatic in the way | do ny policing.

You' d agree with nme that had you chosen to cause
an arrest at that nonment that it woul d have been
extrenely easy to do with a conpliant subject?

| f he stayed conpliant, yes.

Yes. And he was conpliant as he was in your
presence around the |uggage?

VWen we initially greeted himand -- yes. Yes,
that's a fair statenent.

We then have heard testinony about the first

i ncident of deploying the Taser. |Is it your
testinmony that you were aware during these nonments
that there was a second Taseri ng?

Yes, | was aware -- | was aware there was a second
Taseri ng.

And you were aware of that fact because you heard
t he second depl oynent ?

| was aware of that fact because | heard Corporal
Robi nson say, "Hit himagain," and | guess | nade
the assunption that a second Taseri ng was

| aunched.

Do you recollect the instant when the second
Tasering took place and where M. Dzi ekanski was
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posi ti oned?

A My recollection -- ny recollection at the tine was
that the second Tasering was when he was standi ng
up. However, after watching the video, | believe
t he second Tasering was when he was on the ground.

C Yesterday, O ficer, in ny cross-exam nation of

your coll eague, Constable Rundel, evidence was put
before the inquiry that the first cycle of
depl oynent of the Taser was six seconds. You
don't have reason to dispute that, do you?

A No, | don't.

C And further, during that cross-exam nation, the
operator of the video was able to provide the
Comm ssion with the six-second sequence fromthe
nmoment of Tasering to the | apse of six seconds.
If I informed you that that -- that video
presentation yesterday showed that M. Dzi ekanski
was on the ground at the conclusion of six
seconds, that wouldn't surprise you now, would it?

A No.

C And so you would join ne in agreeing that, with
review of the video, a second Tasering took place
when M. Dzi ekanski had already collapsed to the

ground?
A Yes.
C And you' ve already testified that you were in

error, previously, with sonme of your IHT
interviews about the fact that M. Dzi ekanski
didn't require you officers to bring himto the
ground, he coll apsed on his own?

A Yes.

C And as he coll apsed on his own, it was pretty
obvi ous that he had | ost voluntary control of his
body, obvi ously?

A Yes.

C And so you would agree with ne, would you not,
sir, fromyour observation, that if in fact it is
correct that the second Tasering took place when
he already failed to the ground, the second
Tasering was not necessary?

A Can you repeat the question, please.

C Yes. Wuuld you agree with ne that if it is
correct that this second Tasering took place after
he fell to the ground, then the second Tasering
was unnecessary?

A Yes, perhaps.

C Just perhaps?
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Wen | watch -- when | renenber the incident and |
replay it in ny mnd, | renmenber Corporal Robinson
saying, "Ht himagain." Fromny nenory, |
remenber Dzi ekanski still standing at the tine.
|"mjust wondering if it took time fromthe
command to the second Tasering -- |I'mwondering if
it took time fromthe command before the second
Tasering occurred where the officer -- when the
officer started the Tasering Dzi ekanski had
already fallen to the ground. | don't know if I'm
maki ng sense there.

well, Oficer, the fact is, is it not, that on the
instant of the first Tasering it is obvious that
M . Dzi ekanski has | ost physical control of his
body and is in the state of coll apse; do you
agree?

Yes.

Do you agree then, sir, that your evidence that
you have given at this inquiry and the evidence
that you gave by way of statenent to IH T, that he
was "fighting through it" or "trying to fight
through it" is the expression | believe you used,
is totally erroneous?

| don't believe that's erroneous.

Well, okay, let nme invite you to clarify the
situation. You did use the term"fighting through
it"; correct?

Yes.

Now, |'m not experienced in these matters, but |
assune "fighting through it" nmeans that while
bei ng Tasered you are trying to overcone the
effects of 50,000 volts into your body and that
you're going to cone out in a conbative way; is

t hat what you nean by --

THE COW SSI ONER:  Not 50, 000 volts in his body.
MR. ROSENBLOOM Fifty thousand volts delivered towards

hi s body.

THE COW SSIONER: All right.
MR, ROSENBLOOM  Thank you.

A

Repeat the question, please.

Yes, thank you. |'m suggesting to you that -- is
it your suggestion, | should say, is it your
suggestion that while M. Dziekanski -- after M.

Dzi ekanski was Tasered on the first instance,
there i s any obvi ous observation you can nake
that, in fact, he was doing anything of a

vol untary nature?
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A What do you nean by "voluntary nature"?

C Meani ng that he had sonme control of the
muscul ature of his body fromthat nonment on
| don't know whether he had any voluntary control
over his body, but it was the expression on his
face as well as the scream ng and the way he did
it that made nme believe he was trying to fight

through it.

C | have such trouble with this, I'msorry.

MR. BUTCHER. |'mgoing to ask ny friend to kindly
refrain fromcomentary about this.

THE COW SSIONER: "1'm having trouble with this"?

That's pretty ordinary.
MR. BUTCHER: Well, with respect, ny friend is
editorializing as he's going through.
THE COW SSI ONER: Ch, |'m agai nst you, |'m afraid.
MR, ROSENBLOOM
C | aminviting you to join ne in agreeing that from
t he nonent of the application or deploynent of the
Taser it was obvious M. Dziekanski was affected
by the Taser and was on his way down?
A It's nmy belief that he was affected by the Taser,
that he was fighting through -- trying to fight
t hrough the effects of the Taser, however, the
effects of the Taser caused himto fall to the
gr ound.
C Well, I don't want to spend all day on this, but
when you say he was fighting through or attenpting
to fight through it, at no time did you believe
that, in fact, he was going to successfully fight
through it, did you?
Per haps.
During those six seconds?
Yes.
VWhat observation did you make of hi mduring those
Ssi x seconds to cause you to conclude that there
was a possibility he would actually succeed?
Agai n, because of the scream ng he was nmaking, the
expression on his face and the fact that | had
just gone through ny Taser training, | had been
Tasered nyself and had seen many of ny coworkers
fight through it, or at least try to fight through
it, sol could -- I could see that in him
C | s scream ng an act of -- or an incident of
fighting through sonething, or is screamng the
result of the pain inflicted by the application of
t he Taser?

OO0 >

>
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Well, it could be both. 1It's how you interpret
It.

Now, you becane -- you knew, at the tinme, there
had been the second Tasering, you' ve testified to
t hat ?

Yes.

Did you, at any tine, becone aware of a third,
fourth or fifth attenpted Tasering prior to the
proceedi ngs of the |ast few days?

No, | was only aware of the other Taserings when
Crown rel eased their statenent.

Right. D d that come as a surprise to you?

It cane as a surprise because | was under the
belief that he was only Tasered two tines.

Yeah. And at no tine, up until the Crown nade
their announcenent in Decenber, | believe the 12th
of last year, did any of your fellow officers

i nformyou of those facts?

Not that | can recall.

You spoke a few m nutes ago about havi ng been
Tasered yoursel f.

Yes.

Were you ever Tasered tw ce on the sane incident
in the sanme nonment?

No.

Were you ever Tasered nore than once?

No.

During the course that was given by, | believe it

was, a fellow officer, a Corporal of the R chnond
detachnment; have | got that right?

That's right.

Yes. Did he ever denonstrate on one of the fell ow
officers a multiple Tasering?

No.

Did you learn during that course as to whet her
there was any consequences, nedically, to a
mul ti pl e Tasering?

My understanding is that a nmultiple Tasering may
be hazardous and shoul d be avoi ded unl ess
situational factors dictate otherw se.

That's interesting. | wonder if you could explore
-- expand on that answer. Wat do you recoll ect
fromyour training of the Taser course, which was
a three-day course? | forget.

It was a two-day course.

Two- day course. Wiat do you recollect as to the
instruction of the nedical consequences of
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mul ti pl e Tasering?

| don't recall the consequences.

So you don't recollect your instructor informng
you that it was inadvisable to do a second
Tasering, that it was even nore inadvisable to do
athird or a fourth or a fifth Tasering during the
same incident?

| recollect being taught that it should be

avoi ded. As to the nedical consequences, | don't
recal | .

Did the instructor ever explain to you why it
shoul d be avoi ded?

He m ght have, but | don't recall.

And so you are informng nme, are you, that on the
day in question, the 14th of Cctober, from your
instruction, you knew it would be inadvisable for
mul ti ple Tasering, but you did not ever get

i nstructed about the nedical consequences of it;
is that correct?

l"mnot saying | didn't get instructed. [|I'm
saying | don't recall.

The RCVMP OM Pol i cy, under Deploynent - | hope |I'm
referring correctly to the docunent - | believe

that M. Sikorsky taught, and it was referred to
by my learned friend in his cross-exam nation this
nmorni ng. Do you know what |I'mreferring to?

Yes.

And in that docunent, would you agree with ne, at
page, that it reads, under Deploynent Conducted
Ener gy Weapon:

Mul ti pl e depl oynent or continuous cycling of
the CEW may be hazardous to a subject.

Unl ess situational factors dictate otherw se,
do not cycle the CEWrepeatedly not nore than
15 to 20 seconds at a tine against a subject.

This was the course you took, was it not?

Yes.

And so presunmably you went into the incident on
the 14th of October know ng that that was the
directive in the handbook?

Yes.

During the course, was it ever discussed what kind
of medi cal consequences mght take place if a
person did experience multiple Taserings?

| don't recall.
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C In terns of officers being Tasered for training
pur poses, have you ever heard of any officer of
t he RCVWP bei ng Tasered on three or four or five
occasi ons?

A No.

C When you had pinned M. Dziekanski to the ground
and you were attenpting to secure himin
handcuffs, did you ever observe Constable
MI1lington cone up to the Dziekanski -- to M.

Dzi ekanski and do the push stun node on hin?

A No.

C Can you explain why you woul d not observe -- have
observed that when you were right present at M.
Dzi ekanski during those nonents?

A Because | was focusing on ny task, which was to
try and get M. Dziekanski in restraints.

C Yes. In the information tendered yesterday
t hrough ny cross-exam nati on of Constabl e Rundel
about downl oading tine of the Taser, | believe the
docunents show that the third, fourth and --
excuse me, second -- excuse ne, third, fourth and
fifth attenpted Taser has accunul ative tine of, |
bel i eve, 21 seconds. Now, assuming that | don't
m sl ead you with the evidence of yesterday, howis
it possible that over a 21-second period you did
not observe Constable MIlington with the push
stun node of application of the Taser?

MR HRA: The difficulty with the question is that
per haps the groundwork hasn't been laid. He would
need to first establish through this w tness that
this was being applied in push stun node and then
proceed on fromthere.

THE COW SSI ONER: Yeah, | agree with you that so far
we don't know what node it was in for the
Tasering. W do have the first, probably the
second, but not the rest.

MR, ROSENBLOOM  That being the case:

C Oficer, if there is evidence tendered after you
| eave the hearing that the third, fourth and fifth
application of the Taser was in the push stun
nmode, do you have any expl anation as to why you
woul d not have observed that being done?

A Agai n, because | was focused on ny task.

C At any tinme, Oficer, did you observe Corporal
Robi nson with his knee down i nposed on the neck of
M. Dzi ekanski ?

A No.
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And is the answer, "No," throughout your
observations of the Corporal he did not do it, or,
"No," you don't renenber?

No, | did not observe it.

Now, | want to nove into an other area which
relates to the nedical side of this incident. You
told us you had a first-aid course, Level 1?

Yes, basic.

And that included CPR training?

Yes.

Ever done a CPR?

In the field?

In the field.

No.

Ever done it in class?

On a dummy subj ect, yes.

Before you -- or at the tinme that you joined the
sub-detachnent, which | believe was only a nonth
before this incident; correct?

Yes.

Yes. During those first couple weeks, were you
given an orientation program about the airport,
its roons, its nmedical facilities?

W were given an orientation for one day. A lot
of things were shown to us. As to where the

medi cal facilities are, if that's where you're
getting at, | don't recall.

Okay. Let nme deal with it step by step. Firstly,
internms of that orientation, were you given sonme
kind of sensitivity course about the fact that you
woul d be encountering the general public and that
sone of that -- some of those individuals would be
foreigners who didn't speak English?

During this airport course?

Yes, when you were at the airport and were

i ntroduced to your fellow officers and given sone
kind of orientation?

No.

In terns of the nedical side, were you inforned
about the energency rescue services that the
airport provided, what's known as ERS?

| wasn't really famliar with it, per se. | knew
there was identifiable people that were first-aid
responders at the airport, but that's pretty nuch
what | knew.

And you knew themto be firenmen?

Not firemen. | believe there's actually specific
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peopl e that weren't firenmen that were first-

ai d/ CPR trai ned.

| see. | know nothing about that. Tell ne nore
about what you knew about it. Are these first
responders that work out of the ERS office?

| believe so, yes.

| see. So it was your understanding that there
were firemen and there were people with a higher
| evel of first response nedical training?

Yes.

And were you provided with information about how
to contact that office in the event of an

ener gency?

No. My understandi ng woul d be that we woul d go

t hrough either YVR operations or dispatch.
They're kind of the m ddl enen for nost things.
Were you informed, on your orientation, as to the
| ocation of the defibrillators at the airport?

| don't remenber.

You don't renenber. So is it your testinony that
on the night in question of the 14th of October,
you have no nenory whether you knew where the
defibrillators were | ocated?

On that night | had no idea where they were

| ocat ed.

But did you know there were defibrillators at the
ai rport?

No, | did not.

|"mnot in any way wanting to enbarrass you, but
did you know, on the 14th of Cctober, the purpose
of a defibrillator?

It's for the purposes of CPR, to ny understandi ng,
to help resuscitate sonebody.

Did you get informed, during orientation, as to
the | ocation of oxygen support?

No.

Did you, during orientation, get informed about
the | ocation of airbags and masks?

| don't recall.

| believe you nentioned yesterday that in the
trunk of the police cruisers are first-aid boxes;
did | understand that correctly?

Yes.

And without wanting to take up an awful | ot of
tinme, very briefly, what does one find in these
boxes?

|'ve never opened one in the vehicle. They're
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smal | first-aid boxes. Assum ng they would have
medi cal suppli es.

Al right. D d any of the officers bring one of
t hose boxes into the presence of M. Dziekanski,
that you recall?

No.

Al right. Now, you' ve testified that shortly
after being handcuffed M. Dziekanski appeared to
beconme unconsci ous?

Yes.

And you al so observed a discolouration of his
skin, he turned blue in his face; correct?

Yes.

And did you know that condition to be described as
cyanosi s?

No.

Al right. But through your first-aid training,
you knew there was significance to that
observation, didn't you?

| knew sonething was wong. As to what, | don't
know.

Vell, you knew sonething was wong. Wre you
instructed in first-aid or do you recoll ect being
instructed in first-aid that to observe the

di scol ouration of skin to a blue col our was a
serious nedical matter?

| knew it was a serious nedical matter

You were taught, were you not, that it spoke to an
oxygen deficiency in the blood systenf

Yes.

And you were taught, were you not, that on such an
observation one had to be to the highest |evel of
prudence in attending to that patient, or patient
or subject?

Yes.

Yes. And you were taught that with such an
observation the individual in question was under
medi cal distress?

Yes.

Yes. And because you nade that observation of the
di scol ouration of skin, you phoned back to the

di spatcher to upgrade your first call for an
anbul ance to a Code 3 call; correct?

That's correct.

Because you were concerned, at that point, having
made the observations you nmade?

Yes.
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Yes. And havi ng made those observations, having
called for Code 3, did you, at that nonent, and
when first response canme by way of the fire
departnent, have any conmuni cation with your
fellow officers regardi ng your observations?

| don't recall.

You don't recall. Oficer, you were concerned at
t hat nonment about the nedical state of M.

Dzi ekanski, weren't you?

Yes.

In fact, you were very concerned about it at that
poi nt, weren't you?

| was concerned, yes.

Well, you were so concerned that you initiated a
Code 3 call through dispatch?
Yes.

Did you, at any tine, informyour fellow officers
that M. Dzi ekanski was turning blue?

| don't remenbers specifically telling them

Now, you al so spoke of his breathing. You would
agree with ne, as you've described the breathing
in response to questions asked by ny | earned
friends, that the breathing was | aboured

breat hing, wasn't it?

You could call it that, yes.

Now, having put two and two together, that there
was di scol ouration of the skin to a bluish col our,
there was a state of unconsci ousness, and there
was | aboured breat hing, having observed those
three indicators, what did you concl ude regarding
M. Dzi ekanski's condition?

| concluded that there was a nedi cal energency,

that he appeared to be in -- | concl uded that
sonet hi ng was wr ong.
Well, it's alittle nore than sonmet hi ng was w ong.

Wul d you not agree with nme that the man's life
was inperilled at that nonment based upon your
observati ons?

| didn't -- | didn't think his life was in peril.
| knew he was in nedical -- | knew sonethi ng was
wrong, but | didn't think there was -- he was in
peril.

Well, in ternms of sonething wong, it wasn't a --
t hat somet hi ng wong was sonet hi ng of great
significance to you, wasn't it?

| was very concerned, yes.

It was a very, very serious matter at that point,
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wasn't it?

Yes.

and |' m speaki ng of the nonents after handcuffing,
soon after handcuffing, when you' ve called

di spatch for a Code 3.

Yes.

Now, you have testified, and I'm happy to | ead you
to your statenents given during the 14th of

Cct ober and then subsequent statenments, but maybe
we can speed it up. You have said in -- you've
stated in your statenments to IH T, that you were
concerned that maybe this man was acting when he
becanme unconscious. Now, if you feel that |I'm

m sl eadi ng what was your testinony in the
statenents and what you've already said in

testinony today, |'m happy to put those statenents
to you.

No, | remenber saying that.

Yes. And having said that, Oficer, |I'mtroubled

how one coul d have possibly cone to the concl usion
that M. Dziekanski m ght have been acting it out
when you observed a discolouration of skin to

bl ue, how could that possibly be part of an acting
out of a state of unconsci ousness?

What you just said there is incorrect. Wen he
initially went unconscious | thought that perhaps,
the back of nmy mnd, it mght be an act. When his
skin started turning blue | didn't think it was an
act .

Well, you have testified that he got handcuffed,
and if | heard your testinony correctly, it was
very shortly after being handcuffed that you

observed the bluish colour. 1In fact, | think you
testified to that this norning.
Yes.

Shortly after being what, a matter of 15 seconds,
30 seconds?

Yes.
Al right. So you gave statenents to the IHT
people. 1In fact, you' ve testified here that you

wer e concerned that maybe he was acting it out.
That's before he turned bl ue.

Oh, so you are saying during a period of only 15
to 30 seconds did you believe that he was maybe
acting it out?

Yes.

Ckay, can you just give ne a nonent, please.
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Sure.

Wul d you agree with ne in the statenents given to
| H'T that you never suggested that your concern
about himacting was just for a matter of 30
seconds?

Sorry, can you repeat the question, please.

Yes. Whuld you agree with ne, in the statenents
that you provided to IHIT that at no tine did you
suggest that your concern about him acting was
limted to the first 30 seconds of the -- after
handcuf fi ng?

| was never asked.

So it's your testinony here that for maybe 15 or
30 seconds you thought he m ght be acting out --
or acting up -- or acting out, | should say, and
then fromthat nonent on you realized, having
observed his discolouration, that this was a
serious matter and that, indeed, he was truly
unconsci ous?

Yeah, | think the tineline is even shorter. From
goi ng over ny evidence, | think the first or
second call is 12 seconds, so | only made that

inference with maybe the first five to 10 seconds
t hat he was unconscious that | thought he was
acting.

You' ve testified that you left the area where M.
Dzi ekanski was | ocated at a point in tine, and
went off to do other tasks in the reception area?
Yes.

Oficer, did it occur to you that it didn't make a
great deal of sense to be |ooking for evidence
regardi ng an act of public m schief when you had
an individual in the nedical state that you
observed?

| don't feel that it didn't nake sense.

Wy is that? You do concede, do you not, that the
man was in a state of serious nedical distress
when you nade those observations?

Yes.

Way, in that situation, would you then feel it

i ncunbent upon yourself to | eave the individual
that is in the state of nedical distress to start
interview ng witnesses about an incident of public
m schi ef ?

The ot her nenbers were around Dzi ekanski, as well
as the YVR -- gentleman from YVR operations. |
felt there was enough people that were nore than
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capabl e of nonitoring and | ooking after

Dzi ekanski. | never for a second thought that he
woul d | ater becone deceased.
VWll, you knew, fromyour first-aid course, that

t he observations you nade that night were the
precursor or could be the precursor of cardiac
arrest?

Yes.

And so understanding that, you al so knew, from
your first-aid background, that if there was an

i ncident of cardiac arrest, there was a very
l[imted w ndow of opportunity to resuscitate an

i ndi vidual and bring themto |life?

Yes.

Yes. And you knew that tinme was, therefore, of

t he essence?

Yes.

And you knew, fromyour training, that in a

ci rcunst ance where an individual went into cardiac
arrest, you had nmaybe five to six mnutes for that
w ndow to provide the first nedical response with
CPR to avoid either brain damage or death?

| didn't recall the tineline. | knew there was a
w ndow, but in ternms of the tineline I didn't
recal | .

Well, let's try to narrow it down. D d you know
that -- did you believe that w ndow to be anyt hing
nore than five or six mnutes?

No

So knowi ng that fact and seei ng what you observed,
did you not anticipate that there was a |ikelihood
that this man woul d require serious nedica
attention?

Repeat the question, please.

Ckay, I'll actually do it in another way. Wuld
you agree with ne, having nmade the observations
you made, that there was reason to anticipate that
this man mght well require CPR and ot her
energency nedi cal care?

Yes.

And knowi ng that, or concluding that, did you not
al so recogni ze that you cannot - or | suggest to
you - you cannot carry out CPRwith a man who is
handcuf fed behind his back?

Can you repeat that again, please.

Yes. Did you not also know, at that tinme, that
one cannot carry out CPR on an individual when
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handcuffs remain on their arns behind their back?
| didn't know t hat.

Are you telling us, today, fromyour CPR course,
that you can imagi ne being able to carry out the
CPR procedure with handcuffs behind their back?
To me that's not an ideals situation, but | wasn't
aware that the handcuffs had to be renoved.

Ckay.

| deal | y, they shoul d be renoved.

Fair enough. So knowi ng ideally that they should
be renoved and know ng what you knew of this man's
medi cal distress, why did you not initiate the
removal of his handcuffs in anticipation of what
m ght happen?

| guess because he continued to breath heavily and
| -- | suspected that his condition m ght inprove.
Suspected that it mght inprove?

Yes.

And suspected that it m ght not inprove?

Per haps.

And in a situation of life and death, doesn't one
al ways want to side on the arm of prudence?

You shoul d, when you can.

And you' ve already inforned me that tinme was of

t he essence or could be of the essence, if he went
into cardiac arrest?

Yes.

You knew that you had updated the call wth
energency services to Code 3?

Yes.

You knew that, | assune from experience, that EHS,
when they arrived, would want to do an assessnent?
Yes.

You knew that the proper posture for assessnent
was to have himon his back?

Yes.

You knew that in the event of cardiac arrest, CPR
woul d be initiated?

Yes.

You knew that defibrillators m ght be necessary?
Yes.

You never called the YVR staff or anyone el se at
that airport that evening to go and get a
defibrillator and have it ready?

VWll, there was a YVR staff nmenber right beside

ne.
Right. And so did you turn to himand say, "Sir
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woul d you please run off and get a defibrillator?
"' m not concerned -- |'mconcerned about what |'m
observi ng"?

| didn't do that, no.

Why ?

| recogni zed himas being soneone in YVR Ops
Managenent and | assuned that he woul d take the
initiative and perhaps call the first-aid
responders fromthe airport.

Per haps?

Yes.

But you're the one person that at |east took the
initiative by phoning your dispatch to upgrade to
Code 3. Ddn't you feel you had a conti nuing
responsibility to at | east nake everybody
answerabl e to get the proper tools at the site in
the event that the man went into cardiac arrest?
Repeat the question, please.

Yes. Having taken the initiative to upgrade the
call to Code 3, didn't you feel it appropriate
that you made the other individuals around you
answer abl e by aski ng whet her things were being
done that you felt were appropriately -- or should
appropriately be taken at that point?

| guess because | was the nost junior officer

t hought that would be an initiative perhaps they
woul d take upon them -- anongst thensel ves.
Meani ng Cor poral Robi nson?

Cor poral Robinson or the YVR Ops gentl eman.

But you never spoke to themin that respect?

| don't remenber speaking to them no.

Were you surprised at that tinme that there wasn't
nore activity going on in terns of bringing the
tools of the trade to that site so that everyone
coul d be prepared for a possible downturn in his
condi tion?

|"ve called for Code 3 on nmany situations and the
anbul ance al ways arrives very quickly. | guess |
made an assunption that it wouldn't take the
anbul ance as long as it did to arrive there.
Right. But in the course of waiting of the

anbul ance, had M. Dzi ekanski had his handcuffs
removed and flipped over to his back, would you
agree that that would have been nore favourable to
his long-term-- to his | ong-term nedi cal

condi tion?

MR. BUTCHER: Well, I'mgoing to object to that -- |I'm
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going to object to that question, because we're
heading into an area of nedi cal expertise rather
than the officer's know edge, with respect.

THE COW SSIONER:  No, | think we're tal king about

common sense here. 1'll allow the question.
A | guess that would be an ideal situation, yes.
MR. ROSENBLOOM  Yes.
C And you have witnessed first response and

energency attendants provide care where they strip
the clothing off the front of the body?

A Repeat the question.

C You have observed, through your policing,

probably, enmergency personnel attending at a scene

and renoving very quickly towards CPR by pl acing

t he subject on his back and stripping the front of

the clothing so they can get access to the chest?

| haven't seen that out in the field, no.

No? But you knew that to be common, did you not,

fromlife' s experience?

Yes.

Yes. And furthernore, | believe you' ve testified

that M. Dziekanski, during this tinme, was in a

recovery position; is that correct?

M nus t he hands bei ng above the head.

Yes, other than that. In other words, he wasn't

flat wwth his tumy flat to the ground?

Yes.

Ckay. I'minstructed that if | venture into

dangerous territory here ny friends will junp on

me if I'"'min error because | haven't been here for
the -- throughout the hearing, that there's
testinony before this proceeding by R chnond Fire

First Response, that, in fact, they did not find

himin the recovery position but, rather, his

tumry flat to the ground?

MR, BUTCHER: Well, that may be, but the evidence is
that this witness had |l eft the scene probably
about eight mnutes before Richnond Fire arrived
on the scene, and so I'mnot sure if he can give
any evi dence about what happened between that tine
and the tine of Richnond Fire arriving, other than
what was seen in -- other than what he m ght have
seen when he took the photographs.

C Well, to the extent | agree with ny | earned
friend, I'mnot asking you for what was his
posture when you were absent fromthe scene, of
course not.

O O>

O O>
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Mr- hmm

" m aski ng you when you observed M. Dzi ekanski

| eading up to you | eaving the area before R chnond
Fire arrived, was M. Dziekanski flat on his

t unmy ?

No.

So if there is evidence before this Conm ssion by
Ri chnond Fire that they found himflat -- his
tumry flat to the ground, you can't explain that,
obvi ousl y?

No.

Al right. Now, there is evidence before this
inquiry, and again, | venture into dangerous
territory because | was not present for this
testinmony, but | believe there's testinony before
this inquiry that R chnond Fire and Rescue arrived
at the scene, requested of your fellow officers to
have the handcuffs renoved and that they were
refused that request. Are you aware of that

testi mony?

Yes.

Were you surprised to hear about that testinony?

C
THE COW SSIONER: | don't know how hel pful this is.
MR, ROSENBLOOM  Point taken, thank you.

C

O > OTO> OH >
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Had you been present when Ri chnond Fire arrived
and had you been requested to renove those
handcuffs, would you have done so, unless ordered
ot herwi se by your superior?

| guess it would depend on ny assessnent of

Dzi ekanski at the tine.

Vell, I'm speaking of your assessnent of M.

Dzi ekanski at the tine you | ast observed him

| probably woul d have renoved t hem

And you woul d have renoved t henf?

Pr obabl y.

Wy only probably? Wat possibly could have
caused you to do ot herw se?

| guess if there's any indicators that he m ght
awaken or cone to.

But we've gone way past that, Oficer. You did
continue to observe a discolouration and you' ve
testified that at no time did that change; is that
correct?

That's correct.

So accepting your evidence, is there -- could

t here possi bly have been any reason why you woul d
have refused to renove the handcuffs?
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No, | don't think so.

You state in your interviewed with IHT that you
observed Constable (sic) Robinson continuing to
take pulse; is that right?

That's actually incorrect.

Yes, but you did state that, did you not?

Yes.

Yes. And it's incorrect to what extent? How do
you want to recant on that?

It's actually -- when | refer to himtaking the
pul se, | actually neant the YVR operations
gentleman. It wasn't Corporal Robinson.

And am | right that you've testified that you only
observed the YVR gentleman do it on one occasi on?
Yes.

Do you or did you know of the training and first-
aid that the YVR enpl oyees brought with them on

t hat eveni ng?

No.

So why were you in any way relying in part on
their assessnment of the situation?

| guess ny assunption was, working at an airport,
standard first-aid and CPR woul d be a requirenent,
so they would at | east have the sane |evel that |
do, if not higher.

Did you at any point turn to this YVR gentl eman
or anyone else for that matter, and ask that the
Airport Enmergency Services be called and attend?
You surely knew they were cl oser.

| never asked.

You knew t hey woul d be cl oser?

| didn't knowif -- | didn't know their -- |
didn't know their |ocation.

But, Constable, you surely knew they were at the
airport, did you not?

| knew they were at the airport, yes.

And you knew that it was unlikely that the

anbul ance or, for that matter, Ri chnond Fire,
woul d be at the airport?

Yes.

And so knowi ng that, surely did you not recognize
that it was likely that there'd be faster nedica
response by having -- inviting the Airport First
Response Teamto the scene?

That's not sonething |I thought of at the tine.
This norning you were questioned, | believe by M.
Kost ecky] and maybe ot hers, why you didn't spend a
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little time interview ng sone of the witnesses to
the event before noving in to the scene where M.
Dzi ekanski was standing. You did walk by security
officers in yellow unifornms, when you wal ked into
the secured area, as you were wal king into the
secured area?

Yes.

You saw t hem t here?

Yes.

Now, tal king about reliability of evidence, did it
cross your mnd, as you were approaching this
scene and seeing M. Dziekanski there, to at |east
speak to the security officer who was standi ng so
close to the scene?

Again, | thought it was inportant to deal with the
subj ect of conplaint first. W could always go
back to security and gather nore information if
necessary.

Gather nore information? The only information you
had were the dispatch tickets; correct?

Yes.

And you didn't feel it advisable to be updated by
havi ng even a 10-second conversation with the
security officer who was right there to observe?
Again, | thought it was inportant to deal with the
subj ect of conplaint before speaking to security.

| want to go back for a nonent to the nedical, if
you don't mnd. You did not check his pul se;
correct?

That's correct.

You did not check his airwaves?

That's correct.

You did not carry out the pain stinulus procedure
you spoke about?

That's correct.

Do you recall any of your fellow officers doing
any of that? And |I'm speaking of fellow officers,
not YVR

| don't recall them-- any of them doing that.

So you don't recall any of your fellow officers
checki ng the airwaves of the ABC of rescue?

No.

And you were trained in first-aid that where a
person is unconscious there is a concern that a
tongue can obstruct the air passage at the throat?
Yes.

And you would agree with nme, would you not, that
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it would be appropriate in these circunstances to
actually check the airwaves to determ ne whet her

i ndeed there m ght be suffocation by the tongue?
Because | heard himbreathing | oudly and seeing
his chest cavity noving up and down, | didn't feel
it was necessary to check his breathing for
obstructi on.

Vell, his breathing was | aboured breat hing;
correct?
Yes.

So | aboured breat hi ng means not nornal breathing.
| thought it was normal under the circunstances,

that he -- as he had just resisted us handcuffing
himfor over a m nute.
But it -- there -- did you hear any snoring?

| didn't recognize it as snoring. To ne it was
breathing. No, | didn't hear snoring.

Thi s heavy breathing carried on throughout the
time of your observation?

Yes.

Did you consider it advisable to at |east check

t he airwaves?

Again, | didn't think it was necessary, so |
didn't.

Now, you speak of observing M. Dziekanski's
chest; correct?

Yes.

| have trouble understanding this, so | want you
to explain it for me. He's lying on his tunmmy, on
hi s stomach?

On his stomach? He's not |lying on his stomach.
Well, where you' re doing these observations of
him he's lying face down.

He's on his side.

On his side, because of the recovery position.
And so as he lies on his side, he's wearing

cl ot hi ng?

Yes.

Are you seriously suggesting that with clothing
that he was wearing you coul d observe novenent of
t he chest?

Yes.

woul d it not have been nore prudent to take off
his shirt and coat that he was wearing that night,
to make that observation?

If | needed to nmake that observation, but | could,
like | said, see his chest noving up and down.
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C Now, | asked you previously whether you observed
any of your fellow officers carrying out an airway
check, pain stimulus check, breathing and so on
and you said, "No." Did you ever observe this YVR
enpl oyee doi ng any of those interventions other
t han the pul se check?

A No.

C Lastly, Constable, faced with the video footage,
wi |l you now acknow edge that you and your fellow
officers fell far short of prudent conduct in how
you handl ed this incident?

A No.

MR, ROSENBLOOM  Thank you.

THE COW SSIONER: All right, we'll take a 10-m nute
br eak.

(W TNESS STOOD DOWW)

( PROCEEDI NGS ADJOURNED FOR AFTERNOON RECESS)
( PROCEEDI NGS RECONVENED)

THE REA STRAR. Order. The hearing is now resuned.

CST. BILL BENTLEY, a w tness
recal |l ed.

MR. BUTCHER: M. Comm ssioner, | understand that
nobody el se has questions and | have a few
gquestions in re-exam nation.

THE COW SSI ONER:  All right.

CROSS- EXAM NATI ON BY MR BUTCHER ON BEHALF OF CST. BILL
BENTLEY, conti nui ng:

C The first is in this area, constable. You were
asked by M. Kostecky) a nunber of questions that
suggested that you thought fromthe outset that
M. Dzi ekanski was going to be conbative and
t hroughout this first interview described himonly
as being conbative to the investigators. Do you
remenber that in M. Kosteckyj's exam nation?

A Yes.

C Can | please take you to that first statenent that
he was referring you to, and particularly to take
you to page 6 of your Cctober 14th statenent.

THE CCMM SSIONER:  I'msorry, you're at Exhibit 50, are
you?
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MR BUTCHER. |'msorry, | amnot witing the exhibit
nunbers down as fast as -- page 6.
C This is a part of the statenment that was not put

to you. About two-thirds of the way down the
page, you are describing your first invol venent
with M. Dziekanski, and you tell the interview ng
of ficer this:

...the door opened and uh, | forget what
menber engaged him | know it wasn't ne, but
it's kind of Iike a, you know, what's going
on.

Trying to figure what the situation is,
and that's when he sort of backing up towards
the desk and then it | ooked |i ke he was
| ooking for a, sonme sort of object and uh,
that's kind of when his denure changed from
bei ng what just appeared to be normal to uh,
conbati ve.

Have | read that correctly?

Yes.

And fromthat we can see that you did tell the

investigators that M. Dziekanski was at first

what you descri bed as nornmal and his deneanour

changed?

A Yes.

C I|"'mnot sure if this has been covered yet, but
M. Kosteckyj asked you sonme questions about the
RCMP nedi cal assistance policy. Can you tell us
how | ong, how nuch tinme passed between the tine
that you noticed M. Dziekanski was unconsci ous
and the tinme that you nmade the first call for EHS
assi st ance?

THE COW SSIONER:  |I'msorry, you nead Code 3, do you?

MR. BUTCHER: No, the first call for EHS assi stance.

C As | understand it, you were aware that he was

unconsci ous when you nmade the first call?

Yes.

How nuch tine passed between your |earning of that

condition and the first call to EHS?

As soon as | noticed he's unconscious, | called

for EHS. So whatever that -- nmaybe a second.

Wuld it be fair then to say that you sought

i mredi at e nedi cal assi stance upon |earning that?

THE COW SSI ONER:  You're not supposed to be | eading,

OO0

O > O
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you know.

MR. BUTCHER

C "Il ask the question this way. Paragraph 2.3 of
the --

THE COW SSI ONER:  The answer: "As soon as | noticed
he was unconsci ous."

MR BUTCHER. |I'mcontent with that.

C M . Rosenbl oom asked you about this critical
i ncident debriefing. Do you renenber who it was
who called you to that neeting?

A | think it was arranged by the nenbers' rep, MKke
I ngles, Cpl. MKke Ingles.
C Do you have any understandi ng of the purpose of

that process, the critical incident debriefing?
My understanding is it's nore of a nental health
exercise to kind of tell your version of events
and | et your enotions out.

C You nmade nention of a person who had a role of
bei ng a MEAP nenber or a MEAP person. Can you
tell us what that is?

A | believe there was two peopl e that were MEAP
reps, Cpl. N kki Basra and than another traffic
services corporal fromRi chnond. | can't renenber
his nanme. The MEAP is, | believe -- it's an
acronym | believe it stands for Menber/Enpl oyee
Assi stance Programand it's basically to -- it's a

program desi gned to hel p nenbers with any personal
or professional problens they m ght be going
t hr ough.

C M . Rosenbl oom al so asked you about whet her or not
you conmuni cated your observation about seeing the
change in skin colour in M. Dziekanski to the
ot her nmenbers. Can you please tell us who was
present when you nmade that observation and how far
away they were from M. Dzi ekanski

A | remenber Cpl. Robinson was directly in front of
me behi nd Dzi ekanski's back. So he's very cl ose,
a couple of feet. The YVR Ops gentl eman was
standi ng around his head, again a couple of feet
fromme. | believe Cst. Rundel was around his
feet area, again a couple of feet fromne. And I
don't renenber Cst. MIlington' s position.

C Are you trained to use a defibrillator or to use
oxygen?

A :

MR. BUTCHER. M. Conm ssioner, | have one nore area of

re-exam nation. Since the norning, we have
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arranged for the stills to be printed fromthe
sequence of the events that were reviewed by M.
Rosenbl oomwith this w tness when Cpl. Robinson is
pointing his arm |'ve not had an opportunity --
|"ve not shown themto the wwtness. |[|'ve not
spoken to hi mabout his evidence. |'m wondering
if I could be given |eave to speak to the wtness
about these photographs before | eading -- asking
hima few questions about them

THE COW SSI ONER: Anybody want to comrent on that?

MR. ROSENBLOOM | object. Surely it's not proper in
re-exam nation to have the opportunity to discuss
Wi th your witness or client testinony that he has
given. And so if ny learned friend has
appropriate questions of re-exam nation, they can
be done by way of the sequence of franes that were
provi ded to the Conm ssion on the screen.

MR. BUTCHER: What | was proposing was to ask the
witness, as | did with the other set of stills,
whet her there were particular stills that would
assist himin describing what was happeni ng during
t hose nonents.

THE COWM SSIONER: | don't want to be too strict in
this, but firstly, I do not think that you should
be speaking to the constable before you ask the

gquesti ons.

MR HARRIS: Sorry, M. Conm ssioner. | can't hear you
back here.

THE COWM SSIONER: | say firstly, | don't think you
shoul d interview himonce agai n before you ask
guestions. Second of all, on the material upon

whi ch you wish to ask the questions, this is
rebuttal or reply type evidence, and that being
so, it should indeed be a reply, which neans to
say you should use the material that is afoot.

Now, whether or not that's practical and whet her
or not it's fair, I think it is because the franes
can be stopped one at atine. So if you wish to
exam ne on the filmas presented, go ahead, and it
can be stopped franme by frane.

MR. BUTCHER: Are you saying, M. Conmm ssioner, that
the witness should not be permtted to see the
stills of the sane franes? Wth respect, they're
much easier to identify for the record.

THE COW SSI ONER:  Let ne have a | ook at them

MR. BUTCHER: Again what's happened is -- and |I'm
t hi nki ng that the nunbers -- you'll see these are
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8, 9 and 10. I'mthinking but don't know that
that refers to each second of the part of the tape
t hat has been downl oaded into this format. |

don't know if Conm ssion counsel know that's what
t hose nunbers refer to.

McGOMN: | can't assist on that.

COM SSIONER: | have to say that | think what we
saw on the screen is nuch clearer than this.

BUTCHER: Then I'mnot going to go to that area.
Those are ny questions.

COWM SSI ONER: Thank you very nuch. Just before
you say anything, | have actually one question |'d
like to ask. Constable, it was brought out
t hrough the questioning that you heard of course
when you were responding to this call various
information and you told us about that. Now, one
of the things you were told was that the person
that was breaking the chair or table was
i ntoxicated. Do you renenber that?

Yes.

COM SSI ONER: Now, | understand you to have
described to us how at one point when you
approached M. Dzi ekanski you said certain things
to him |ike "How are you, bud" or whatever those
wor ds were.

Yes.

COW SSI ONER: Were you cl ose to hi mwhen that
occurred?

When | was engagi ng hi n?

COW SSI ONER: Yes.
Fairly cl ose, yes.

COM SSIONER: Were you able to snell any |iquor on
hi s breath?

No, | couldn't snell liquor on his breath.

COM SSIONER:  All right. Thank you. Go ahead.

McGOMAN:  Yes, M. Commissioner. This is going to
be very brief. The first is perhaps just a
procedural matter. |If | understood, there had
been an intention to mark the various statenents
given by this officer and there were three of them
referred to but I think only two were marked.

Subj ect to any coments any of my friends have,
perhaps the third should be marked to conpl ete the
set.

COM SSIONER: W didn't mark the notes because
there were personal things in themand we marked
them for identification
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MR. McGOMAN:  Yes. No, |I'mnot concerned about that.
Perhaps M. Gles could assist with the dates of
the statenents that were marked to this point.

THE REG STRAR  Exhi bit Nunber 50 is the statenent of
Cct ober 14th and Exhibit Nunber 51 is Cctober
18th. That's the only two exhibits that | have.

MR. MGOMAN:.  Thank you. There's also a Novenber 22nd
statenment which | believe was referred to. So
perhaps | should pass up a copy of that and have
it marked subject to any comment.

THE COW SSI ONER:  Yes, all right.

RE- EXAM NATI ON BY MR M GOMNAN:

C O ficer, | just have a couple of brief questions
for you. | think |I understood your evidence
correctly that on the night of the incident you
believed there to have been two Taser depl oynents;
is that right?

Yes.

And | believe you told the Comm ssioner that the
first you heard that there were nore than two
Taser deploynments was at the tinme of the Crown
counsel press rel ease when they announced their
charge approval decision; is that right?

Yes.

Now, you told the Comm ssioner about a critical

i nci dent debriefing you attended.

Yes.

And all four of the officers were there, were

t hey?

Yes.

And | think you told your counsel that it was an
opportunity for each of the officers to give their
version of events and | think you told M.
Rosenbl oomthat in fact each of the officers did
give a version of events. Did | hear you
correctly?

Yes.

Tell me this, then, officer. At the critical

i ncident debriefing, did Cst. MIIlington when he
gave his version of events tell you that he

depl oyed the Taser two tines or nore than two
times on the evening with M. Dzi ekanski ?

A | don't recall

MR. McGOWAN:.  Thank you.

A Thank you.

O O O O >

O >
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THE COW SSI ONER: Mark that as the next exhibit.
THE REQ STRAR: The statenent of Novenmber 22nd will be
mar ked as Exhi bit Nunber 52.

EXH BIT 52: Copy - Statenent of Cst. Bill
Bent| ey taken Novenber 22, 2007

MR. VERTLIEB: So, M. Comm ssioner, that brings us to
the end of the evidence for this week. There is
one matter that arose in the course of M.

Rosenbl oonl s di scussion with the w tness.

THE COW SSI ONER:  Just a nonent. Maybe we shoul d
excuse the wtness. Constable, thank you very
much for comng in --

A Thank you.

THE COW SSI ONER:  -- and giving us assistance.

(W TNESS EXCUSED)

MR. VERTLIEB: There's been nention for the first tinme
in these proceedings of a critical incident
debriefing. This has not cone to Comm ssion
counsel's attention in any way prior to this
di scussi on between M. Rosenbl oom and the w t ness.
And this is not in any way to cause any concern
towards ny friends, Ms. Roberts and M. Brongers.
They' ve been very hel pful and we are very
confident that they've given us the material they
have. But having now heard this, |I'mgoing to ask
for imedi ate production of all information
relating to this debriefing. W want to know if
there are notes of this and how it was arranged
and what was said. It's the very first tinme that
reference to that has been nmade in any way in al
of the nonths |leading up to us being here. So I
woul d ask that that be produced, and hopefully
that can be done within the next couple of days so
that when O ficer MIlington is here for Mnday
nmorni ng, all counsel will have a chance to have
that material.

THE COW SSI ONER: Ms. Roberts, do you have any conment

to make?

M5. ROBERTS: W don't have any instructions on whet her
to produce this material or not. 1In fact, | don't
know that there is material. But we'll certainly

make inquiries and get back to M. Vertlieb about
it.
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COMWM SSI ONER: Wl |, thank you very nuch.

BUTCHER. M. Comm ssioner, | have one other brief
matter. |'ve spoken to ny friend, M. Rosenbl oom
about ny application.

COM SSI ONER: Yes, i ndeed.

BUTCHER. And as | understand it, M. Rosenbl oom
wll take no issue with the order going in from
this Commission in the formthat |I've sought, in
the formof the notion. Gven his and ny
understanding that it is a very limted order that
there be no transm ssion of any nmaterial, subject
to any further order of yourself or of a judge of
the Suprene Court after the Conm ssion has --

COM SSIONER:  Let's just get it precisely, now
| "' mreading your notice of application. No
official transcripts. Now, you don't nean copies,
as | remenber. So this is all official docunents,
in other words the marked exhibits here. So
they're transcripts, video tapes, audio tapes or
ot her records of the Conm ssion.

BUTCHER: It's the original record of the audio
tapes, the certified transcripts prepared by the
reporting service, the exhibits. And | don't know
who owns the tel evision tapes.

COW SSIONER: Well, lot's of luck with that.

BUTCHER. No, no. Not the television tapes
outside. But | don't know whether this is a
Comm ssi on --

COM SSIONER: No, they're not a Comm ssion. The
press were allowed in under the circunstances that
you see.

BUTCHER. What |I'minterested in, obviously, is the
prevention of the transm ssion of anything that
coul d be used in evidence as opposed to sonet hi ng
that could be used as news, if you understand the
di fference.

COM SSIONER:. Wl l, | think ny order -- and |'|
speak to M. Rosenbloomin a nmonment -- should be
l[imted to the docunents marked as exhibits.

BUTCHER Well, with respect, it would be ny
position that the certified court reporter's
transcripts are also part of the process of the
Comm ssion that you have control over and have the
ability to --

COW SSI ONER:  What do you say about that, M.
Rosenbl oon?

ROSENBLOOM | have no idea if the Conm ssion has
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control over the official transcripts, to be quite

frank.

THE COW SSI ONER: |' m wonderi ng nysel f.

MR, ROSENBLOOM No idea. | think maybe the safest way
to do this -- ny learned friend is correct that in
respect to ny client, I've received instructions

generally to agree to the order. However,
firstly, it's not a matter of only ny consent.
It's the interest of all parties. The fact that
my learned friend is concerned, as | gather, about
the transm ssion of evidence to ny client, the

Government of Poland, | respect that. But
firstly, I think it requires obviously input and
consent fromall counsel to this proceedi ngs.
Secondly, to speed the process up, | suggest
that my learned friend draft the order as he feels
it appropriate. We will all look at it and speak
toit if there's any matter of concern. |In fact

he can seek in his order that there be signature
of consent of all parties.

MR. BUTCHER. |'mcertainly content to do that.
THE COW SSIONER: Wl |, | appreciate that suggestion
and that will be -- | nust say, counsel, that |I'm

very pleased that we were able to handle this
whol e matter, including today and yesterday's
evi dence, in such an expedient manner. | take it,
then, ten o' clock on Monday?

MR. VERTLIEB: Yes, M. Conm ssioner. Thank you.

THE COW SSI ONER: Thank you very much.

( PROCEEDI NGS ADJOURNED TO MARCH 2, 2009, AT
10: 00 A M)



