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THE

Vancouver, B.C
March 2, 2009

RECI STRAR. The hearing i s now resuned.

THE COW SSI ONER:  Yes, good norning everyone. Yes,

M. Vertlieb.

MR. VERTLI EB: Thank you, M. Conmm ssioner, the

THE
A
THE
A
THE
A

THE

w tness, Oficer MIlington is in the wtness box
and perhaps he can be sworn.

CST. KWESI M LLI NGTON, a
W t ness, sworn.

REGA STRAR:  Wul d you state your full nane, please.
It's Kwesi M1 Iington

COWM SSI ONER: And woul d you spel |l your nane.

My full name?

REG STRAR: Pl ease.

Spell first and last. First is spelled K-w-e-s-i,
last is M-i-1-1-i-n-g-t-o0-n.

COW SSI ONER: Thank you, you nmay be seat ed.
Counsel

MR. VERTLI EB: Thank you.

EXAM NATI ON I N CH EF BY MR VERTLI EB

OO0 O

2

Oficer MIlington, please tell us where and when
you were born.

| was born June 30th, 1976, Montreal, Quebec.

So sitting here today you are now ol d?

32.

Now, before you went to Ryerson University --

HRA: M client has a soft voice and | amgoing to
be coughi ng throughout the day. Not to ruin the
proceedi ngs, you may wi sh to nove the m ke cl oser
to him

MR. VERTLI EB: Thank you.

Now, we know that you graduated from Ryerson
University with a Bachel or of Commerce in the year
2000; is that correct?

Yes.

Prior to that you held a nunber of jobs, one of
them being as a personal trainer, is that the
case?

Yes.

Can we conclude that you've had a long-tine
interest in physical fitness?



OCO~NOUITRAWNE

2
Cst.

Kwesi M I1ington

In chief by M. Vertlieb

O OT>OHT>OD

O >

O O OO OT>OHT> O

O >

Yes.

Sir, what is your height?
Si x- one.

And your wei ght?

205 pounds.

And that's the sane weight at the date of the

i ncident that brings us here today?

Yes.

So of the four police officers involved, would it
be fair to say that you are the |argest of the
four?

Yes.

And just by way of reference, if we look at it --
M. Gles, if you could give the witness Exhibit
49, which is a series of photos. This has been
mar ked as an exhibit earlier, Oficer. Just turn
to Tab 1. That's a picture of you as you're
entering the secure area of the airport. It would
appear that you are clearly larger than the other
two officers standing with you, is that fair?
Yes.

Now, let's deal with your RCMP history. You
graduated from Depot when, sir?

May 2005.

And where did you do your field training?

In the Gty of Ri chnond.

And when was it that you were cleared to be on
your own and act independently then as an officer?
Six nmonths after, so Novenber 2005.

Field training being about six nonths.

Yes, it was six nonths.

You were originally posted to the Richnond City
det achnment ?

Yes.

And how long did you stay there?

| was there until July 2006, then | transferred to
YVR, Vancouver Airport.

So you graduate Depot May '05. You go to

Ri chnond. You're doing six nonths field training
and you stay on in Richnond Cty detachnent unti
July ' 067

Yes.

So fromJuly '"06 to the date of the incident you
were continuously stationed at the Airport

det achnent ?

Yes.

On the evening in question you were part of what's
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known as Watch B?

Yes.

We've heard fromtwo of your brother officers, so
| won't go through the details of how the watch
wor ks.  The Conmi ssioner has heard the way the
shifts work and how all the procedural matters
relating to the watch go. Watch B had Corpora
Robi nson as the commandi ng officer?

Yes.

And at the point of this incident you had been at
the airport perhaps a year and a half or so?

Just over a year, yes.

So you were famliar with the airport, you knew it
wel | ?

Yes.

You knew the different areas of the airport, the
Donestic Term nal and the International Term nal?
Yes.

And the RCMP Airport detachnment works as a single-
man car detachnent, each officer would be alone in
a car?

Yes.

Now, let's just discuss your Taser training. This
took place in July of '07?

Yes.

And that was training given by a Corporal GIllis?
Yes.

Now, just as a coincidence, we heard that Oficer
Bentl ey was training about the sane tine. Ws
Bentley in your class?

| don't think so. | don't renenber.

Ckay. | just want to cover a few things about the
Taser training, and this is frommaterial given to
us by counsel for the Governnent of Canada. And I
am just |looking at sonme training materials that
are current as at the tinme you were trained in the
summer of '07. There's a discussion in the manual
about a chal l enge, a Conducted Energy Wapon
Chal | enge. You know what that neans, do you, sir?
Yes.

Tell us what the challenge is. Wat are the
actual words?

The chal | enge is:

Police, stop or you will be hit with 50,000
volts of electricity!
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Okay. That's one of the definitions that you're
taught in your training course?

Yes.

Now, also as definition, you' re given the
definition for "push stun node" as a definitional
ternf

Yes.

And in the manual it says:

Push stun node neans pressing or pushing an
activated CEWonto desi gnated push/stun

| ocations on an individual, allow ng

el ectrical energy to be transferred to that
i ndi vi dual .

That's a definition that you were taught?
Yes.

Probe node neans depl oyi ng an activated CEW
by propelling and di scharging two el ectri cal
probes, equipped with small barbs that hook
onto a person's clothing or skin, allow ng
el ectrical energy to be transferred to that
per son.

Yes.

That's what you were taught. And you were taught
that both of these nobdes are part of the

i nternmedi ate use of force tools available to you?
It's an internedi ate device, the Taser is.

The Taser is called a conducted energy weapon and
it's classified as an internedi ate device?

Yes.

Now, under "Deploynent" in the manual, there's a
depl oynent section and it says:

Bef ore using CEW when tactically feasible,
gi ve the CEW chal |l enge.

You were taught that, as well?
Yes.
You were al so taught:

Mul ti pl e depl oynent or continuous cycling of
the CEW nay be hazardous to a subject.
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Yes.
And you were taught that:

Unl ess situational factors dictate otherw se
...do not cycle the CEWrepeatedly...

You were taught that?

Yes.
...hor nore than 15-20 seconds at a tine
agai nst a subj ect.
Yes.
Now, as well, in the course that you studi ed under
Oficer Gllis, you were taught -- taught about
conpleting a formcalled a 39967
Yes.
You're famliar with that fornf
Yes.
And did you conplete it in this case?
| believe so. [1'd have to check, but I'mpretty

sure | did, yes.

Now, that formunder the regulations in the manual
is to be conpleted at the end of a shift every
time the CEWis used. Did you do it -- just as an
aside, did you do it on the evening in question?

| don't think | did it on the evening in question.
Approxi mately when did you do it, sir?

| don't remenmber exactly when. | think it was the
next bl ock, the next block of workdays.

And when woul d that be?

The 14th was ny | ast day, so it would have been
the bl ock of the 18th or 19th of Cctober.

o ' o7.

o ' o7.

Thank you. Now, as part of training you also, to
be an officer in the RCMP, had to have standard
basic level first aid?

Yes.

And you had that?

Yes.

Now, | want to ask you sonething about the trigger
on the Taser weapon. |If you pull the trigger and
release it, howlong will the Taser run for?

Fi ve seconds.
You can shut it off by using the safety switch?
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| believe so, yes.

Can you fire the Taser for |onger than five
seconds at one burst?

Yes, if you hold the trigger.

So if you hold the trigger down, you can run the
Taser as long as you are holding the trigger down?
Yes.

In your training were you given any information
concerni ng possi ble harnful effects of holding the
trigger down |onger than five seconds?

As you said before, we were taught that continuous
cycling of the Taser can be -- it may be harnful.
And what were you taught about how it may be
har nf ul ?

| would have to go to ny nmanual to find that. |
don't know exactly.

But harnful in what way?

Like | said, I'd have to go to the manual for
that. It just said -- all | renenber is it may be
har nf ul

Be harnful to the -- to the person who is being

t aser ed.

Yes.

Not to the operator.

Yes.

Ckay. D d your training teach you to reassess the
situation after each firing of the Taser?

Yes, it did.

So in other words, you could be permtted to use
the Taser the first time, but every subsequent
time would be -- would be a requirenent that you
reassess the situation to make sure each
subsequent use is justified?

Yes.

Now, each subsequent use of a Taser woul d be
justified against the sane use of force protocol
that allows you to use it the first tine?

Say that again, please.

Wul d each subsequent depl oynment of the Taser be
justified against the sane use of force protocol
that allows for the first firing?

Yes.

And that protocol is called the MM

Yes.

And that's the wheel that we've seen here in this
courtroom It's a well-known docunent in the RCWP
police work, correct?
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Yes.
Now, we were given a PowerPoint presentation that
was used. | gather when you went to your Taser

training, part of the way you're taught is with
the instructor using PowerPoints?

Yes.

And you're famliar with PowerPoint, howit all
wor ks?

Yes.

We were given copies of the PowerPoint slides and
there's one that | just wanted to read to you to
make sure this was sonething that |I've got
properly here. And this is of your training, it's
on the RCMP Operation Manual Policy and it's under
the "Medical" section. You were taught about

medi cal, as well as all the other things about
Taser ?

Yes.

So there's one that's paragraph 17-7-4. So |'l
just read this out to you:

I f an individual is given nedical attention,
advi se that the individual was subject to

50, 000 volts of electricity and nmake

avai lable to the nedically trained person the
Medi cal Taser Information Sheet prepared by
Dr. Dufour, HSO "Depot" Division. See App
17-7-1. Consider keeping an up-to-date

Medi cal Taser Information Sheet with you at
all tines.

Now, that sounds famliar to you from your
training, Oficer, does it?
The medi cal portion of it does, but | don't recal

Dr. Dufour, that name. |'d have to check ny own
manual s to verify that exact slide is there.
So the -- you do recall being trained in sonething

to do with advising the nedical people about the
situation?

Yes.

Did you keep a Medi cal Taser |Information Sheet
with you at all tinmes when you carried the Taser?
No, | don't renmenber being trained on that.

We covered the form 3996 earlier. Let's then

di scuss the Taser availability at YVR detachnent.
W were told by Bentley that there were two Tasers
in the detachnent at the material tinme, October 13
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A There are typically two available. That night |
don't know if there was one or two.

C kay. We're told that the assignnment of Tasers
really just canme on a first-cone, first-served
basi s?

A Yes.

C So you were the first one to get the Taser that
evening and therefore you had it on your person?

A Yes.

C And presunmably you woul d have spark-tested it
before you left the detachnent that evening to
make sure it was wor ki ng?

A Yes.

C Let's nmove then to the early norning hours of
Cct ober 14, 2007, and when the call cane through.
Now, you were at the detachnent?

A Yes.

C Who el se was on duty with you?

A Cor poral Robi nson, Constable Bentley and Constabl e
Rundel .

C Can we play the initial radio detachnment to see if
you can hear this, Oficer. You have seen it, but
| don't know if you've heard it recently. And
this is the exhibit transcript of 40B-1.

MR LUNN. |I'mnot sure that we're connected with the

PA system

(AUDI O BEI NG PLAYED)
(END OF AUDI O

MR. VERTLI EB

OO0 OHTO> OH> O

You recogni ze that voice as your voice in answer
to the call?

Yes.

And it was a call just for someone, no one in
particul ar?

Yes.

And you were Echo-23 that night?

| was.

Now, when that call cane in were all four of the
officers together in the sane place?

Yes.

And what were you doi ng?

We were having | unch

So you took the call because you were the first to
hit the button answering the call?
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Yes.

We know that all four officers attended at the
airport.

Yes.

Was there any instruction about who was to attend?
No. We just responded.

So each of you responded individually, as it were?
Yes.

There was no assignnent of duties to attend?

No.

And there was no di scussion of the call at the
time in the unchroom when the call came through?
No.

So all four of you got up and left and went to
cars?

Yes.

Each of you drove in one vehicle?

Oh, our own vehicles yes.

So four officers, four cars?

Yes.

And the route taken was the route that we've heard
about, right near the gas station and back up to
YVR?

Yes.

Take you maybe a mnute to get to the

I nternational section?

Appr oxi matel y, yes.

Did you have lights and sirens?

No.

Now, because you took the call, it was therefore
assigned to you and you received information on
the CAD screen, correct?

Yes.

MR. VERTLI EB: Exhibit 40C. Could 40C be given to the

C

O OO

of ficer, please.

Now, our Conm ssioner has seen this docunent and
ot hers have comented on it. Just while we have
the docunent, at the very top it tal ks about
"Priority", do you see that at the top, "Status:
CLEARED Priority"; do you see that?

Yes. Yes, | do.

Is that to be viewed as a Priority 3 call?

Yes, that's what it woul d have been assi gned.
Okay. What would Priority 1 mean?

If | remenber correctly, | think Priority 1 is the
hi ghest energency.

Ckay. So sonething -- sonething serious and
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sonmething right in progress?

Yeah, | believe so. 1'd have to review that.
didn't really |look at that that often when going
to calls.

Okay. Well, it's unlikely at the airport you'd
have very many Priority 1 calls, is that right?
Well, not too many high priority.

| f ever in your tinme there?

Not hing like this, no.

No. So and then Priority 2, tell us what that
means.

It would be one step down. Like | said, I would
have to ask sonebody in the office, | guess, what
Priority 2 neans exactly. But | didn't pay too
much attention to those nunbers when going to
calls.

But they're given to you by the RCVMP di spatch
system surely they're of sone inportance.

| deal with the information that I'mgiven in the
call, that's nore inportant to ne.

So Priority 3 is -- is down the list in terns of
priority and urgent attention?

Yes, as opposed to 1, yeah.

Ri ght, okay. So now because you took the call you
get information on your police screen in the
police car that others mght not see; is that
correct?

Say again, sorry?

Wul d you, because you took the call get
information in your police car on the conputer
screen that others m ght not get?

No. As long as soneone's attached to the call,
they can view all the information, as well.

Ckay. So let's just have you confirmto the
Comm ssi oner what the CAD information was on your
screen in the police car.

It would have had the --

Do you see it on this Exhibit 40C, Oficer?

Oh, okay. Yeah. It has the type of call, where
it is, brief description of what was di spatched
verbally, and then the additional remarks and
reporting officers on the call.

So read out the information that you were given on
t he screen.

The information here says:

| NTOX 55YR OLD MALE | N | NTERNATI ONAL ARRI VALS
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| N RECEPTI ON LOBBY THROW NG LUGGAGE AROUND //
NON- VHI TE, DRK HAI R WHI TE COAT AS PER OPS //
NO OTHER DETAI LS AVAI L

C So you read that on your conputer screen as you
were going to the airport in your car?

Actually, the only thing | paid attention to was
the | ocation, because | need to know exactly where
it is and | wanted to get to the airport. So a

|l ot of times we don't have tinme to read through
ever yt hi ng.

Okay. Now, did you receive any update information
as you were en route?

Yes, we got an update that he was -- the nale was
now t hrow ng chairs through w ndows in the sane

ar ea.

And that update information is indeed on Exhibit
40C towards the bottom of the page?

Yes, it's here.

Read that for the Conm ssioner.

It's short for "Update":

> O

>O> O

MALE |'S NOW THROW NG CHAI RS THRU GLASS
W NDOWS | N THAT AREA

And that's the only information available to you
as at the tine you arrived at the airport curb?
Yes.

Was there any di scussi on anongst the four officers
en route to the airport building?

No.

When you arrived did you get out of your car and
go to the entry doors imediatel y?

Yes.

Did the other officers do the same?

Yes.

VERTLI EB: Just to establish the tine of your
arrival. M. Lunn, can you play the YVR video
22233 at 1:27:50.

THE COW SSI ONER: Excuse ne, is the screen over there

on?

MR. VERTLIEB: Are you playing now, sir? Thank you.

>0 O O O
2

(VI DEO BEI NG PLAYED)

MR VERTLI EB
C When you see yourself cone in, will you just tel
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us to stop.

A It's grainy, but, yes, that's ne there. Sorry.

C Ckay. Can we -- just use that pointer. Do we
have that handy? Do you see -- thanks, M. Gles.
Sorry to have you back and forth |like that.

A There. (Indicating).

MR. VERTLI EB: Okay, thank you. And the tinme, M.
Lunn, on the video?

MR LUNN:. 1:28:04.

(VI DEO STOPPED)

MR. VERTLI EB

C So that fixes the tinme off the airport clock
system of your actual entry into the airport.
Okay? Does that help you there?

A Ckay. Yes.

C And when you got out of your cars and before you
actually physically entered the airport, did you
and your other three officers have any di scussion
about the call?

A No.

C So then to understand the information upon
entering the airport, you had the dispatch cal
t hat you got when you were having |unch. You had
the CAD screen information, as much as you took
fromit, and then you had the updated information.

A Yes.

C And no di scussion anongst the four officers about
the call in any way up to the point of your entry
into the airport?

A No.

MR. VERTLI EB: Thank you, M. G les.

C Now, let's discuss your involvenment fromthe tine

you enter the airport until you enter the secure
area of the airport. And when we say "secure

area", you know what we're tal king about, | guess?

A Yes.

C kay. So what was the order of entry anongst the
four police officers?

A Entry to the secure area?

C No, the entry into the airport. W saw you on the
YVR video. Just tell us what was the order of the
four of you entering into the airport building?

A | believe it was nyself first, and then either

Const abl e Bentl ey or Rundel next. But they cane
in next. | don't know which one of them was
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first. And Corporal Robinson followed in behind.
Fromthe tine you entered the airport until you
entered the secure area, can you tell us what, if
anyt hing, you were told by any of the people in
att endance?

The people or the other officers? Wich one are
you tal ki ng about ?

Non-officers. 1'lIl deal with the -- 1'll dea
with officers in a nmonment. Let's just deal with
peopl e who were civilians, to use that word.
Ckay. Before we got to the secure side, just
before, | remenber hearing soneone saying, "He
doesn't understand English. He speaks Russian."
Were you told anything el se?

Not that | can renmenber, no.

It may be a small point, but in the statenent you
gave, you did not nention that he speaks Russi an.
Are you quite sure that you were told he doesn't
speak English and he speaks Russian at that point
intime?

| believe it's in ny statenent, but | can take a

look. | have it here, as well.

Do you? Ckay.

Yeah.

Al right. Well, just for -- just for the point.

Do you have your first statenent, Cctober 14,
20077

Yes, | do.

And this is taken at 5:07 in the norning by the
Cor poral Brassington?

Yes.

| nt egrated Hom ci de I nvestigation Tean?

Yes.

At the Airport detachment of RCWP

Yes.

The sub-detachment, okay. Do you see your first
par agraph there?

Yes. Yes, | do.
You said -- let ne just find the one sentence.
We'll go into this in a bit nore detail l|ater, but

just on this point you said:
Sonmeone yell ed that he didn't speak Engli sh,
so we tried to calmhimdown by using hand
signals...

There's no nmention of speaking Russian there. Are
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you quite sure you said that?

| would have to check ny second statenent that |
gave the next day, if | can do that. | also have
t hat here.

Ckay. You may have, | just -- | may be wong.

Wiy don't we have you check that at anot her nonent
and we' Il just continue. Are you confortable with
that, or do you want to check it now?

H RA: He's asked for that opportunity. The snal
poi nt made by counsel was that he didn't say that.
The wi tness should be allowed that opportunity.

VERTLI EB: Totally confortable.

Go ahead, sir.

Oh.

You' re | ooking at your statenent of OCctober 15,
2007 at 9:00 in the norning, 9:107?

Yes.
The sane Corporal Brassington?
Yes
It could be in there and | just mssed it,
Oficer.
H RA: This isn't a speed-reading test. It's right
her e:
...sonmeone yell ed he doesn't understand
Engl i sh.
VERTLI EB: Understand English, that's what |
t hought .
It's page 8, actually.
Page 17

H RA: Page 8.
VERTLI EB: Your |awer showed ne page 1.
H RA: Page 8.
VERTLI EB: Page 8, okay. Oh, between your |awer
and I we'll get it right, 1'msure.
This was after:

They said he speaks Russian. Later, |
checked his identification and it was Polish,
so. | imagine it was Polish..

|s that what you're referring to?
HI RA:
| heard soneone say, he doesn't speak

Engl i sh.
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Yes, page 8.

MR. VERTLI EB: Thank you.
MR H RA:

They sai d he speaks Russi an.

MR. VERTLI EB: Thank you.

C

A
C

O >
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Do you know when you heard he speaks Russian? Do
you think it was the security guard right by the
door ?

| don't know who said it.

Ckay. Have you listened to the tape and heard

t hat sonmeone near the security -- the secure area
sai d sonething, "He speaks Russian.” Did you
remenber hearing that on the video when you

wat ched it?

Yes, | do.

Okay. So we've covered everything that you were
told as you approached the secure area; is that
correct?

Yes.

By -- not by civilians.

By civilians, yes.

Now, was there any discussion with any of the four
officers that you can help us wth?

One of the officers asked if | had a Taser, and |
said "Yes."

Do you renenber which officer?

| believe it was Constable Bentley.

And where was that officer when he asked if you
had a Taser?

He was beside nme as we were wal king to the secure
si de.

And was he perhaps in front of you?

| don't know exactly his position.

Is that the only thing spoken by any of the police
officers before entering the secure area?

Yes.

Was there any other discussion between you and
your brother officers prior to entering the secure
area?

No.

O her than what you've just now told us.

No.

You' ve covered everything then that was said to
you by either civilians or police officers prior
to entering the secure area?
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Yes.

| s there anything el se that you were given

i nformati on about fromthe tinme you entered the
airport to the tinme you entered the secure area,

ot her than what we've just now covered?

No.

When you first saw M. Dzi ekanski, where were you?
| was just at the glass door area separating the
public side fromthe secure side.

So you were -- you were close to hinf
Yes.

And he was standi ng?

Yes.

And what was he doi ng when you first saw hinf?

He was wal ki ng back and forth, pacing a bit.

Wer e?

Just on the secure side.

Was he hol di ng anyt hing when you first saw hin?
No.

Was he in the process of breaking anything when
you first saw hinP

No.

Was he making any threatening gestures to anyone
when you first saw hinf?

No.

Did you speak with any civilians at the area where
you were by these doors, in other words, right as
the secure area woul d open into the public area,
we see on video a couple of security people. D d
you speak with either of those two people?

No.

There were sone civilian femal es near the scene.
Did you speak with thenf

No

So we' ve covered the totality of information known
to you as at the tinme you enter into the secure
ar ea.

Yes.
Now, once you got to the doors and about to enter
the secure area, you're -- were you doing the

scene assessnent that you would be taught to do as
part of your training?

Yes. We took account of the scene. Sorry, |
shoul d add that when | did come into the airport |
did hear sone yelling. You asked if a civilian or
of ficer had said sonething. | heard sone yelling,
but I didn't know who it was comng fromat the
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tinme.

And do you know what was being yell ed?

No, | didn't understand it.

You were sone di stance away?

Yeah.

And this was as you were entering the airport?
Yes.

So you weren't close to the secure area when you
heard the yel ling?

No.

So in terms of scene assessnent, let's just cover
a couple of itens around that. You were told that
the mal e was non-Wiite, correct?

Yes. | don't renmenber hearing that, but reading
the dispatch ticket now | can see that.

Vell, the dispatch ticket said that. That's the
CAD. And also the radio dispatch that we had

pl ayed out earlier said that. Do you renenber?
Al | remenber hearing fromthe di spatch was that
there was a mal e throw ng | uggage around.

Okay. But just -- we can play the radio dispatch
again if you want, the one you heard in the
 unchroom [|'Il read what has been transcri bed
about that:

We don't have nmuch information. |t canme from
Ops. Report of a fifty-five year old nale at
the Arrivals Reception Lobby throw ng | uggage
around. He's non-white. Has dark hair and a
white coat.

That was on the radi o dispatch

Yeah. |'maware of that, but | don't renmenber
hearing it at the tine.

And then in your car on the CAD screen it said,
"non-white dark hair, white coat". That was the
second mention of non-white. D d you mss both
t hose?

Yes, | did.
kay. The information in the update said
"Throw ng chairs through glass w ndows". You

recall reading that to the Comm ssioner a few
nmonment s ago?

Yes, | remenber.

Did you see any indication of broken glass?

No.

You were told about throw ng | uggage around, that
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was in the first information given on the radio
and in the police car on the CAD screen.

Yes.

Do you renenber --

Yes.

Did you see the luggage -- any indication of

| uggage havi ng been t hrown around?

No

In fact, the luggage was neatly stacked right by
the entry door?

| did not see the luggage at this tine.

Ckay. Well, if you look at Tab 1, just while
we're on it, of Exhibit 49, the one we' ve | ooked
at earlier, you can see the |uggage right inside

t hrough the gl ass.

Yeah, | see it.

Thank you. And M. Dziekanski was just standing

t here?

Yeah. He was wal ki ng back and forth, yes.

Did any of the fact that there was no broken gl ass
and no indication of |uggage being thrown around
gi ve you any reason to think that there m ght be a
different inpression about this call than what you

had taken fromthe radio call in the police
station and on the CAD screen?
No. | heard yelling as | canme into the airport

and | saw that there was sone chairs in his area

t hat were sonmewhat bl ocking the doorway, so
assuned that there was sone accuracy to what was
sai d.

kay. And it was a Priority 3 call.

| see that now.  Yes.

Vell, then, Oficer, let's go to your entry into
the secure area and let's have you tell us,

pl ease, everything that happened fromthe tinme you
entered the secure area until you fired the first
Taser.

When | got into the secure area, like | said, he
was wal ki ng back and forth. He was very -- seened
very sweaty and his eyes were w de, and seened
very agitated. What | tried to do then is use
sone hand signals, because | heard that he didn't
understand English, to try to get himto calm
down. | pushed ny hands towards the floor and |
menti oned what | thought to be universal words, |
used two words, "passport"” and "identification"

He didn't seem to understand. So | put ny hand up
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and notioned with a mne pen, | guess you could
say, to try to further, | guess, explain nyself.
At that point he threw his hands up and |
interpreted that to be defiant. He turned away
fromus and knocked sone things off the desk that
was behind him | don't know what he knocked off.
He then picked up a stapler, which was on that
sanme desk and he turned towards us and it was in
the open position. He held it up with one hand,
fist wwth the other, and started to approach us
wi th hands up, and | depl oyed the Taser at that
poi nt .
| wanted to give you an opportunity to tell wus
everything that happened prior to the first Taser
firing. Have you conpl eted?

Yes.

You've told us the two words you spoke, "passport,
identification". D d you say anything el se at any
time prior to the first Taser shot?

No

Wér e any words spoken by any of your brother
officers prior to the first Taser shot?
At the tinme | don't renmenber. Upon watching the

video, | could hear a greeting from Constabl e
Bentl ey saying "Hello, sir," or "Hello," trying to
greet him

But you don't renenber that from your own recal
of the eveni ng?
No, | don't.

MR. VERTLIEB: Can we play that video, please, starting

MR
C
A
C
A
MR

with the entry into the secure area. And what |'d
li ke you to do, please, Oficer, is have us stop
when you see you're using the hand signal s that
you've told us were to help cal m hi m down.

(VI DEO BEI NG PLAYED)

VERTLI EB: Just stopping there one second.

Was he noving around at this point as you're
approachi ng the secure area?

| noticed his novenment when | got over the railing
and | | ooked at him

Ckay. So you'll --

Yeah.

VERTLI EB: Ckay, thanks. W'Il| keep going, please,

M. Lunn.
Just stop there a second.
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Now, is this when you're entering the secure area?
Yes.

And is M. Dziekanski visible?

Yes.

And is he wal king around, or is he standing there?
At that point he's standing -- standing there.
Okay. Now, the hand signal |I'm|ooking for, you

t al ked about using your hands, right? Show the
Comm ssi oner what you say you did.

| pushed ny hand -- had ny hands up here and I
pushed down in an attenpt to get himcal m

So your hands were up at chest hei ght and pal ns
down to the floor?

Yes.

And you were using that as what you believed is a
way to tell himto cal m down?

Yes.

MR. VERTLIEB: Ckay. Just stop -- have us stop when

>

> O O>O

you see yourself doing that on this video, please.
Keep going, M. Lunn.

It woul d have been here, because as soon as | saw
him that's when | did it, and by then |I'm al ready
past that point.

Ckay. So we don't see it on the video?

No. No.

Al right. And by nowyou're in really close
proximty with hinf

Yes.

And is then when you told himthe words "passport"”
and "identification"?

| believe it was just before that, because | don't

-- like I said, | don't think he understood the
words, so | may have said it again. | don't
remenber. But that's when | went to nore hand
signal s.

And what were the nore hand signal s?
| think | said the palmup and notioning with a
pen.

MR. VERTLI EB: Maybe we'll see this on the video. Just

A
MR
A
C
A
MR

keep running for another couple of seconds,
pl ease, and stop it if you see it.
| think it was just before this, actually.

VERTLI EB: Just back up, then, M. Lunn, please.

That's it there. | can see ny el bow noving and --
Ckay.
-- I"'mdoing it there.

VERTLI EB: Just back up a frame or two if we can
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M. Lunn, just so the officer can have a chance to
show us exactly where he is referring to. And
we'll use the pointer just to show us, okay?

Just stop there, M. Lunn.
You see your right hand's down by your side.
Ckay. Yeah, | think you can back it up alittle
bit, because | think | was doing it just before
t hat .
You' re right-handed?
Yes, | am
Your right hand's still by your side. Just if you
see it, you just tell wus.
It's easier when you play it out.
| think there's sonmething there. Just | want you

Okay, fine. And that's when you're saying
"passport, identification"?

| may have been saying it again, but | was doing
hand signals there.

MR LUNN: The tine is 3:38.
MR. VERTLI EB
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So by this tinme you're really close to M.

Dzi ekanski ?

Yes.

Tel |l us what your best estimate of his hei ght was?
|'d say probably five-nine, maybe.

And what about wei ght?

180 maybe.

180 pounds?

Possibly, 170 to 180.

Now, you said to us that after you said "passport,
identification", he didn't appear to understand
your words, or he didn't seemto understand.

Yes.

And you said he threw his hands up

After | did the second set of hand signals, yes.
Did you realize that his -- or think that perhaps
hi s passport and/or identification mght be in his
sui t case?

| didn't know where it was, but the hand signals
that -- sorry, when he threw his hands up, |
interpreted that to be that he was not wanting to
listen to what we were saying.

You interpreted it that way. D d you see him
start to go towards his suitcase at any tine
before the first Taser shot?



OCO~NOUITRAWNE

22
Cst.

Kwesi M I1ington

In chief by M. Vertlieb

>0 > OT>OT>O >

O >

O >

> O O T>OHT OT>POHT> O

| saw hi mgoing towards the desk. | did not

noti ce himgoing towards his |uggage, no.

You just didn't see that?

| saw hi m going towards the desk

Not hi ng el se?

No.

Ckay. So who at this point in time was in control
of the four officers? Wuo did you feel had
control of the investigation?

O the investigation?

The dealings with M. Dziekanski .

Well, when | was talking to him he was | ooking at
me, so | would say | was at the tine of speaking
to him

You said he threw his hands up and you interpreted
that as being defiant.

Yes.

Did you see any indication by Corporal Robinson

t hat woul d have caused himto nove towards the
very area he noved towards?

No, at the tine | didn't see it.

Have you since | ooked at the video to see any

i ndi cation by Corporal Robinson that woul d have
suggest ed Dzi ekanski nove in the exact direction
he noved?

He was noving towards the table. Corporal

Robi nson was al so pointing towards the table, but
| interpreted that from| ooking at the video that
he was doing it regardl ess of where Monty,

Cor poral Robi nson was pointing.

So you did see Corporal Robinson pointing towards
t he tabl e?

In the video, yes.

But not at the tinme?

At the tinme | didn't notice it, no.

|s there any reason you didn't see Corporal

Robi nson pointing at the tinme?

| was focused on dealing with M. Dzi ekanski .

Was there sone sense of urgency?

| was conmunicating with him and that's where ny
focus was.

Ckay. Wien you first saw him was he cooperative?

No. | would say no, because he didn't do anything
that we were asking.
VWell, you asked himfor passport and

i dentification.
And | nentioned, like | said, calmng down and
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mmng wth the passport or mmng with ny hands,
sorry.

So you' ve told us about him picking up the

st apl er.

Yes.

Did you actually see himpick up the stapler?
Yes.

So you knew it was a stapler that he had?
Yes.

And you say he turned towards you?

Turned towards us.

Yes. And show us how he held the stapler.

He had it open and in his hand and up.

Up by your shoul der hei ght?

Just above his wai st height.

Well, you're indicating right near your
chest/shoul der area.
Well, it was like this (gesturing).

So that's about --

So if I stand up, it's like this (gesturing).
Ckay. So it's the chest area?

Yes.

The stapl er was open.

Yes.

And you say he started towards us.

Yes.

And that's when you fired the Taser?

Yes.

VWhat was your rationale for firing the Taser the
first tine?

He had the stapler open, his other fist raised.

He's -- was in a conbative stance, as we call it,
and was approaching the officers, | believe, with
the intent to attack. So |I depl oyed the Taser at
t hat point.

When you say he was approaching the officers, who
was he approachi ng?

| believe beside ne, and |I'd have to see the video
again, I'mnot sure if it was Rundel or Robinson.
But he was noving towards one of them nore so

t han towards ne.

He wasn't noving towards you.

| was off to the side, so he was noving towards
anot her officer.

So you're saying he was novi ng towards Rundel or
Robi nson?

Yes.
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He was not noving towards Bentl ey, then?

No, Bentley had gotten out of the way. He had
nmoved away.

Ckay. So when you say noving towards us, you nean
ei ther Rundel or Robi nson.

Yes.

Ckay. Were you given any instruction before you
fired the Taser the first tinme?

No.

The first Taser shot, according to an evident --
an evidence identification we've had here, and,
M. Comm ssioner, this is Exhibit N, you know t hat
in a case like this the Taser weapon woul d be
downl oaded and the information taken fromthe
downl oad - -

Yes.

-- the computer downl oad. And you've probably
heard that a Delta Police officer naned Craig
Baltzer did that?

Yes.

You may not know Constable Baltzer directly, but
you' ve heard his nanme in the course of the nonths
followng this event?

The nanme sounds famliar, yes.

Hs -- we will be calling himas a w tness, but
he's going to tell us the first Taser |asted six
seconds. Do you have any reason to say he's wong
in the downl oad i nformation?

No.

So that would nean you held your finger on the
trigger six seconds.

Yes.

And at the end of those six seconds where was M.
Dzi ekanski ?

| believe he was still standing.

Ckay. According to Oficer Baltzer, the second
tasering was five seconds and started one second
after the end of the first Taser. Do you accept
t hat ?

Sorry, repeat yourself? |1'msorry.

The second Taser, according to Oficer Baltzer,

| asted five seconds.

Yes.

And it started one second after the end of the
first Taser shot.

Ckay, yeah.

Do you accept that?
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Yes, | would have to watch the video, but yes.

Can you give us the rationale for firing the Taser
t he second tine?

Frommny training, the effects of the Taser being
fired are that the person that it's applied

agai nst is supposed to fall imediately, and it's
supposed to immobilize them It did not have that
effect wwth M. Dziekanski, so | felt it was
necessary to fire it again, and so | did.

Prior to firing that second shot within that one-
second interval were you given any instruction to
fire a second tinme?

No.

At the end of the second tasering, where do you
say M. Dzi ekanski was?

He was on the ground.

Did you attenpt to fire the Taser a third tinme?
Not right away, no. The officers had noved in at
that point to attenpt to gain control of him He
was still kicking and fighting and struggling with
the nenbers, and that's when | was advised to hit
hi m agai n, which neans cycle it again. He was,
like I said, kicking and struggling, and he still
had his arnms in front of him W were trying to
get them behind his back. And so | did that.

And that's the first instruction you received to
fire the Taser, the one you just told us about?
Yes.

And who was that fronf

Cor poral Robi nson.

The first two had been fired when the probes were
in the person, so it was in the probe node?

Yes.

And that's where the probes go into the person and
the wwres are attached to the Taser gun and the

el ectrical current flows?

Yes.

So what happened on the third firing, when he was
on the ground?

When he was on the ground and | fired it the third
time, you could hear what's -- the best way | can
describe it is clacking. [It's the sound of the
current. W're trained that if you hear any

cl acki ng sounds that the current is not going

t hrough properly and it's not in connection with
the -- with the subject. And | could hear it
clearly in the third one, so | knewthat it wasn't
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connecting wth him

You say that neant to you the current was not
proper, the connection not proper?

Yes.

Does that nmean there would be no electrical
current flomng at all?

| f you hear a cl acking, there can be sone

el ectrical current, but there was no -- there was
no novenents from himand his kicking and
struggling was consistent frombefore the
application to after. So that indicated to ne
that there was no connection at all.

Ckay. So that attenpt to Taser was when he was on
the ground in the probe node.

Yes.
What did you then do?
He was still fighting, like | said, and so | took

off the cartridge at that point, which turns it
into the push stun node. And | went to his rear
shoul der area. He was not bringing his hands
behind his back as we were trying to do to get him

under control. And so | applied it in push stun
node to his rear shoulder area to attenpt to get
pain conpliance. It's a localized current which
IS supposed to provide pain to the area it's
applied to.

That's the push stun node?

Yes.

Were you instructed to do that?

No

Di d you tell anyone you were going to do that?
No

Fbﬁ/long did you hold the Taser on the -- in push
stun node the first tinme?
| don't know how long | held it at the tinme. It

wasn't in contact with himfor the full tine
because he was noving and struggling. So | don't
know how many seconds it was actually on him

O ficer Baltzer says that the fourth was nine
seconds. Do you have any reason to di sagree?

| can agree that it was -- the trigger may have
been hel d down for nine seconds, but it was not in
contact with himfor nine seconds.

Because he was noving and struggling.

He was novi ng and struggling, and since the
incident |'ve | ooked at the video, and |'ve

i stened and hear clacking again. Now, in push
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stun node when you hear the clacking it's

definitely not in contact with the -- with the
subj ect, because it's silent when it's in
connection with -- with the person.

C Did you taser again?

A | don't recall tasering again, no.

C So how many tasers do you recall?

A Four .

C You know that O ficer Baltzer has a fifth tasering
in the push stun node that |asted six seconds?

A Yes, |I'"'maware of that. | have actually since
wat ched the video and listened to it, as well as
an audi o version, | guess you could say, that was
produced | ast week, and | could hear clacking for
the entire time that he was -- that the | ast
depl oynent was -- was done, which indicates to ne
that | may have been holding the trigger, but it
definitely was not in contact with him

C But you've told us you tasered four times. 1Is it
your recall that you only tasered four timnmes?

A Yes.

C In point of fact, O ficer Baltzer has five
t aseri ngs.

A He has five deploynents of the Taser.

C Right. |Is that a surprise to you to learn that he
sees five downl oads fromthat weapon?

A It was at first.

C We received a video, Oficer MIIlington, fromthe
Hom ci de I nvestigation Team of the RCMP with the
taserings and the timng of the start and ending
of each of those taserings superinposed. Have you
seen that video?

A | believe so, yes.

C What 1'd like to do is have that played and have
you then tell us where that -- that confirnms your
nmenory.

THE COW SSI ONER: Yes.

MR, VERTLIEB: | see M. Hira is here.

MR HRA: The way the -- 1've got to -- just give ne a

monment here. That video with the superinposed
timng is something that | objected to previously
because it was uncl ear what and how t hat was

superinposed. | suppose in theory this officer
can be asked if he's able to comment on it, as
Your Lordship - I'msorry - as you noted, there

nay have been sonething artificial about it.
There certainly is a difference between the
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superinposition timng and the counter that Your
Lordship -- that you see at the bottom of the

vi deo without the superinposition. |n other
words, the counters seemto be out of sync. But |
suppose this officer can be asked to comrent on

it. It's probably sonething that nay go to
wei ght, probably -- or may go to admssibility.
THE COW SSIONER:  Well, | don't think it goes to

adm ssibility. It my go to weight. But let's be
very clear so the officer knows what's going on
here. Could you just describe in detail what it
is you're going to show

MR. VERTLI EB: Thank you, M. Conmm ssioner.

C Oficer MIlington, through the RCMP IH T
i nvestigation they've sent us material about this
case, and you understand that.

A Yes.
C And in part of that material we received a video
that shows the tasering that -- while you were

doing it, and it takes the timng of the Baltzer
downl oads, which is Exhibit N for identification,
pending the calling of Oficer Baltzer, and it
puts those tine sequences onto the screen so we
can use the Pritchard video, the Baltzer timng
and see when the first shot was fired and when it
ended, and when the second shot was fired and when
it ended, and when the third and fourth and fifth.
That's what we have fromIH T that I'd like to
show you now.

MR HRA And that's the difficulty. That's ny
friend' s sunmary of what he believes he has. Al
| received after the IH T materials were discl osed
to me on the Friday afternoon before the inquiry
began on January 16, was sonetine in either late
January or early February |I received a video --
sorry.

THE COW SSIONER:  |I'msorry, does the timng that you
reach it goes to the quality of the itenf

MR HRA It goes to howit was conpiled. In other
words, there's nothing in the IH T materials
telling us howit was conpiled, in other words,
who did it and what the basis for doing so is. |If

my friend has -- can direct nme somewhere with
respect to that information, that would be
hel pful .

THE COWM SSIONER: | think we'll proceed. The officer

was there. He can say whether it accords with his
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recol | ection.

VERTLI EB: Go ahead, please. And this wll be the
Pritchard video with tim ngs superinposed.

COMM SSIONER:  Are we going to do this is slow
not i on?

VERTLI EB: Pl ease. Thank you, M. Comm ssioner.
LUNN: |I'mnot sure actually that we can run this
format in slow notion, but there are pauses as

each of the captions cones up on the screen.
COW SSICNER: Al'l right.
VERTLIEB: Tell us the time when it starts on our
screen, M. Lunn.
LUNN. We're at 3:48 currently on the Pritchard
video tineline.

(VI DEO BEI NG PLAYED)

VERTLI EB
Now, that's six seconds later. You saw that,
Oficer MIIington?
Yes. | noticed that the timer at the bottom
continues to run. That's where | guess the
confusion is.
VERTLI EB: Keep going, M. Lunn, please.
Thank you. Keep goi ng.
Keep goi ng, please.
Thank you, M. Lunn.

(END OF VI DEO)

VERTLI| EB

You' ve seen the Pritchard video and you' ve seen
yourself in there?

Yes.

You saw yourself holding the Taser in the probe
node?

Yes.

You saw yourself cone around and do the push stun
node?

Yes.

And you were at his back when you were doing that?
Yes.

| s there anything that you saw there that you say
is wong from-- based on your recollection of the
event s?

The -- is there anything that | see that's wong
with the video, or...?
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Yes.

Not that | can see.

Okay. Let's talk about push stun for a nonent.
This is a very painful use of the weapon?

It's a localized pain conpliance, yes.

Well, Oficer Bentley said it's very painful. Do
you agree with that?

Yes.

You told us earlier this norning that you did not
tell anyone that you were going to use the push
stun node. Can you tell us why you chose not to
tell your other officers about that?

W were noving in a very fast paced situation
They were attenpting to gain control of him get
his arms fromin front of himto behind his back,
and | was doing what | could to help. W don't
normal Iy discuss things Iike that when we're in
such a situation

Okay. But did it at all concern you that the push
stun tasering mght cause M. Dziekanski to react
in such a way that he mght pull away from pain?
No, at the tine the goal was to get his arns from
in front of himto behind his back so that we
coul d get control

Ckay. But in doing that did it occur to you that
the pain m ght cause himto respond in a way that
others mght think he was fighting them and bei ng
resistant to thenf

No, | did not perceive that at the tinme. He was
fighting before the application and the goal was
to get hi munder control

Well, he wasn't fighting before the so-called
application. Wen you say "application”, you nean
the Taser firing?

Yeah, the --

Yes.

-- one on the ground you're asking about.

Right. Well, he wasn't fighting before you
tasered himthe first time. You say he was

t hr eat eni ng.

He was in a conbative stance and he threatened.
Yes.

Yes.

So when he's on the ground he's fighting, in your
wor ds?

Yeah, he was fighting with the other officers.
Did you stop for a nmonent to think that by
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tasering himwth this painful push stun node it

m ght cause himto act in a way that other people
m ght think he was being resistant?

No. My goal was to get himunder control and to

get his arns fromin front of him to help the

ot her officers do that.

THE COW SSIONER: O ficer, how did you think that you

A
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MR.

were going to gain conpliance by applying pain?
The pain conpliance is when the Taser's applied in
push stun, it's a localized pain. H's arns were
in front of himand ny goal was to hel p the other
officers get themto behind his back. So by
applying pain to the shoul der area, the goal and
the expectation is that he was rel ease his arm
w Il release whatever side, so that you can get
one arm behi nd his back and then the other
subsequent | y.

VERTLIEB: Now, what |'d like to do is go back to
the video, starting wwth your entry into the
secure area and up to the tinme of the firing of
the Taser the first tinme. |It's about 25 seconds
or so, and 1'd like you to watch it carefully and
then I'd like to ask you sone questi ons.

(VI DEO BEI NG PLAYED)

VERTLI EB: Ckay, stop there.

That's the tine of the first Taser shot. You can
tell that, correct?

Yes.
VERTLI EB: Thank you.

(VI DEO STOPPED)
VERTLI EB: Now, for sonme reason we didn't play that

with sound. Let's try -- let ne ask you a
question and we can play it with sound if we have

to.
THE COW SSIONER: As | understand it, it wll go in

MR.

C

sl ow notion without sound, but it won't go in slow
notion with sound.
VERTLIEB: That's fine. Thank you, M.
Comm ssioner. W may not need it.
You recall the statenment of October 14, the
nmorni ng of the incident, to Corporal Brassington?
Yes.
And in the statenment, if you've got it in front of
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you,
Yes, | do.

MR. VERTLIEB: Now, read the very first part of your
statenent. Well, 1'Il give you a copy, M.
Comm ssioner, | realize you don't have one.

These are your own words, page 1. You were asked
to tell what happened that brought everybody
there. So just read it out for us and I'l1 tel
you when to stop.

Ckay. W received a dispatch call of a male
in the International Travels area throw ng
| uggage around. And ... D spatched got a
conplaint. Qur nenbers attended while on
route, we got updated by dispatch that --

- I'"'mleaving out the uhs and uns -

-- he was now throwi ng chairs through w ndows
inthe Arrivals Area. Wen we got in, we
proceeded public side, which is behind the

secure side of the airport and were
pointed to the direction of the secure side
of the airport. W went in and ... saw sone
chairs lying around and a mal e who was
yelling and it wasn't maki ng sense. Soneone
yelled that he didn't speak English, so we
tried to cal mhimdown by using hand signals,

you know, try to cal mdown, and he backed
away fromus and he was still yelling. He
didn't listen to anything we were saying.
Picked up a stapler that was ... on a desk
near by. He was knocking things over and he
approached us. | deployed the taser at this
poi nt and eventually we were able to westle
himto the ground and get himinto handcuffs
where we waited for anmbul ance attendants to
arrive.

Ckay. Now, you say in the statenent there were
"chairs lying around". Sir, were there chairs

l yi ng around?

No. In nmy statenent | said "lying around”, they
were actually -- the ones that | saw were -- were
st andi ng.

Then you say, "we tried to cal m himdown by using
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hand signal s" and we didn't see that on the
Pritchard video, just because it didn't catch
that. W covered that earlier, right?

A Yes.

C You said that you tried to calmhi mdown and "he
backed away fromus and he was still yelling.” Do
you see that?

A Yes.

C We can play the video, but are you sure he was
yel ling when you | ook at the Pritchard video after
you tried to cal m hi m down?

A |"mnot sure of that. M/ statenent says it, but
' m not sure.

C So that may be w ong.

A It may be.

C Now you say, "He didn't listen to anything we were
saying." Do you see that?

A Yes.

C What you said was "passport” and "identification"?

A Yes.

C And | asked you if you knew where his passport and
identification would be and you said you didn't
know.

A No.

C We covered anybody el se talking to himand you
menti oned Bentl ey saying, "How you doing, Bud," or
sonmething |ike that.

A That's what | remenber hi m saying.

C Can you tell us what it was that you neant when
you said to us "He didn't listen to anything we
wer e saying"?

A | believe | was referring to when we were talking
and mmng to him he turned away from us and
that's what | interpreted to be not listening to
us.

C Ckay. That was your interpretation?

A Yes.

C So today you're not sure he was yelling at you
after you asked himor tried to cal m hi m down?

A No, |'m not sure.

THE COW SSIONER: | see there's a pause. W'Ill take

t he norni ng break.

MR. VERTLI EB: Thank you.
THE REG STRAR. The hearing will now recess for ten

m nut es.

(W TNESS STOOD DOWW)



OCO~NOUITRAWNE

34
Cst .

Kwesi M I1ington

In chief by M. Vertlieb

( PROCEEDI NG ADJOURNED FOR MORNI NG RECESS)
( PROCEEDI NGS RECONVENED)

THE REA STRAR. Order. This hearing is now resuned.

CST. KWESI M LLI NGTON, a
W t ness, recall ed.

EXAM NATI ON I N CHI EF BY MR VERTLI EB, conti nui ng:
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I n your statenment - excuse nme - number one, you've
already read to the Comm ssioner the words you
gave to Corporal Brassington, page 1:

| deployed the taser at this point and
eventually we were able to westle himto the
ground and get himinto handcuffs...

You read that to the Comm ssioner?

Yes.

And the second statenent, which is page -- Cctober
15, you used the sane | anguage.

VERTLI EB: W have the second statenent, M.

Comm ssi oner. Thank you.
Page 14, and you have that, Oficer?

Yeah, |I'm |l ooking it up now.
Ckay. Just go to page 14. Do you have it now?
Ckay, yes.

Thank you. Top of the page:

| believe | cycled it twi ce, when he was
standi ng, 'cause you can press it once and
then it will cycle for five seconds, press it
again and, ah, | did it a couple of tines.
Once it stopped he, the nenber's noved in
because he hadn't gone to the ground, and
were able to westle himto the ground.

Do you see the sane use of the words "westle him
to the ground"?

Yes.

And a third reference to that is at statenent
nunber one, page 4, bottom of the page.

Yes.

...he seened to feel the effects of the taser
but he didn't fall due to that. Menber s had
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to westle himto the ground.
Do you see that?
Yes.
And finally, in your handwitten notes, and these
are notes you nmade on the very norning of this
event, handwitten notes --
Yes.
-- in your police book --
Yes.
-- like you're taught to do?
| have it here, yes.
Second page, 0153:

On attendance mal e was resi stant, not -

-- is that "listening to nenbers"?
Yes, |istening.

- picked up stapler and noved aggressively
t owar ds nenbers.

Do you see that?
Yes.
Here's the part | want to focus on:

Taser deployed and cycled three tinmes. Mle
did not go down.

Do you see that?
Yes.
That's in your notes?
Yes.
Stayed on feet until nenbers --
-- and four --
- westled to ground.

Yes.

MR, VERTLIEB: M. Lunn, would you play the Pritchard

vi deo, starting at 3:47 or so, with the sound,
pl ease.

(VI DEO PLAYED)

MR. VERTLIEB: Stop there.
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(VI DEO STOPPED)

MR. VERTLI EB
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That's the end of the first tasering, is it, sir?
Yes.
Sir, can you tell us about the westling to the

ground?

That's what ny notes said and ny statenent, and he
fell to the ground on his owm. | made those notes
and statenment at the tinme, but he had fell on his
own. | didn't realize that.

Well, you made the notes, the handwitten notes,

in the norning of the event, before getting into
typewitten statenents; correct?

Yes.

And then you had a typewitten statenent on the
14t h?

Yes.

And anot her typewitten statenent the next day?
Yes.

| took you through four references to westling
hi m t he ground?

Yes.

They were all in error?

Yes.

We just went to the second statenent, at page 14.
You said to Brassington, you cycled it tw ce when
he was standing. Renenber reading that?

As | believe, | cycled it twi ce when he was
st andi ng.

Sir, that was in error, was it?

Yes. | said | believed.

You told the Oficer Brassington, at statenent --
page 1, "He approached us." Do you renmenber
reading that to the Conm ssioner, after he picked
up the stapler?

Yes.

You again said that in the second statenent, at
page 2? Do you want to just look to that for a
nmoment ?  Top of the page.

He picked up a stapler and ah, | perceived
that to be conbative behavi our, because he
had it and he was noving towards, towards us.

Yes.
You see that?
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Yes.
l'"d like to watch the video fromthe tine you
enter the secure area until the firing of the
Taser, and |I'd like you to focus on when he turns
away and is standing in front of the counter, and
you tell us when to stop when you say he's noving
t owar ds you.
VERTLIEB: So M. Lunn, you can go to about 3:40 or
so.
LUNN: [I'"mactually at 3:26, now. (Indiscernible -
away from m crophone) go forward?
VERTLI EB: Just run it forward, please.

(VI DEO PLAYED)
VERTLIEB: Let's stop there just a second.
(VI DEO STOPPED)

Now, I'd like you to focus on this tinmefrane from
when you're actually in close contact wwth himto
when his back is facing us, when he's against the
counter, up to the firing of the first Taser, and
tell us to stop when you see hi mnove towards the
of ficers.

(VI DEO BEI NG PLAYED)

He's noving towards us there.

Wher e?

Just before that (indiscernible) opening.
l"msorry. W can play it again.

VERTLIEB: Stop there, M. Lunn. Just go -- M.
Lunn, go back anot her few seconds, just a couple
of seconds, please. Ckay.

It's not there you're speaking of?

s this when he's going towards the desk?

Yes.

Ckay. No.

Ckay. Run it and tell us when he nobves towards
us, mneani ng the RCWVP.

He's noving towards us there.

Ckay. And his hands are down at his side?

(VI DEO STOPPED)

HARRI S: Can we have the tine, please.



OCO~NOUITRAWNE

38
Cst.

Kwesi M I1ington

In chief by M. Vertlieb

MR, LUNN: 3: 49.
MR, VERTLI EB

C
A

>

> O O

O OO

>

>0

Hi s hands appear to be at his side?

He's holding the stapler at that point. Fromthe
back you can see his el bows, but his hands were
up.

Ckay. And you interpreted that novenent, the one
you just identified, at the tine we've just heard,
as a conbative novenent that nmade you bring out
your Taser and fire it?

Yes.

Thank you. Did you formthe inpression that M.
Dzi ekanski wanted to fight?

| formed the inpression that he wanted -- he
wanted to attack one of the officers or all of the
of ficers.

So that neans you forned the inpression he wanted
to fight?

Yes.

Can you show us in the video where you woul d
conclude he wants to fight?

When he picked up the stapler and turned towards
us, that whol e novenent from picking up the
stapl er and approaching us, | interpreted that al
to be that behavi our.

You told us the stapler was open?

Yes.

Did you think that would make it nore or less of a
weapon?

More of a weapon.

Did you, in your statenment to the hom cide

i nvestigation nenber, tell himthat the stapler
was rai sed high?

"Il have to |l ook at the statenent to see if the
word "high" was there.

The statenent -- the second statenent, page 13,
just focus on that page for a nonent. Top of the
page. Maybe you can just read that.

Ckay.

He reached and grabbed the stapler, had it in
t he open position --

| can't hear you, |I'msorry?

He reached and grabbed the stapler, had it in
t he open position and had it raised high and
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then started advanci ng towards us.

C Sonmeone reading the words, "had it raised high"
with the video avail able, m ght say, "Were was it
that he had it raised high." Can you find it on
t he vi deo?

A He had it above his waist, and that is what | used
the word "high" for.

C You used the word "high" to refer to being above
hi s wai st?

A Yes.

C Thank you. In your handwitten statenent, which
we just read, you wote, "Male" -- see:

Taser deployed and cycled three tinmes. Mle
did not go down.
Can we conclude that that was a wong statenent as
wel | ?

A Those are ny notes, you sai d?

C Yes.

A Yes, those are notes jotted at the tine. The
statenment reflected what happened.

C Not es nade by you in your own handwiting?

A Yes.

MR. VERTLIEB: 1'd like M. Lunn, please, to go to the
end of the first tasering, which is there for six
seconds fromthe firing, and stop it. |If you can
go six seconds. Back up, please, M. Lunn, and
just go fromthe -- fromthe firing until six
seconds.

(VI DEO PLAYED)
(VI DEO STOPPED)

MR, LUNN. That's six seconds.

MR. VERTLI EB

C W' ve covered the ground from Corporal --
Constabl e Baltzer that the first shot |asted six
seconds, and you had no reason to disagree with
t hat ?

No.

May we suggest to you that the end of the first
firing of the Taser M. Dziekanski is on the
ground?

A Yes.

C And he appears to be nmaki ng sone noise, which

O >
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m ght be, to sonme people, crying out in pain?
Yes.

At this point, you ve only fired the Taser once?
Yes.

We know t hat one second el apsed before you fired
it a second tine; correct?

Ckay, yes.

This is in the probe node, when the two darts are
attached to the subject?

That's what -- you're describing what probe node
is; is that what you're saying?

He was -- the second firing was in the probe node?
Yes.

Can you tell the Comm ssioner your rationale for
firing a second tinme when M. Dziekanski is in

t hat position and nmeki ng the noi se he was mnaki ng?
Fromny training, the, like | said before, the
Taser is used to imobilize and gain control of a
conbative subject. He, and like | said in ny
statenent, he was feeling sone of the effects, but
he wasn't immobilized Iike ny training indicated.
And so the goal was to immobilize him and that's
why | cycled it a second tine.

Say --

| said | believed that he was standi ng when |
cycled it the second tine. It was a fast-noving
situation and | don't know -- | did not know t hat

he had already fallen once it was done a second
tine.

Sir, you say -- did you say he was not feeling the
effect of that first Taser shot for six seconds?
Based on ny training, | said he wasn't feeling the

full effects. Fromny training, the effects of
the Taser cycled in probe node is imobilization.
You' re supposed to fall to the ground i mredi ately
and not be able to nove. He had noved back, stil
had the stapler in his hand for sone tinme, and so
that didn't indicate to ne that he was feeling the
full effects.

Well, the stapler is not in his hand when he is on
the ground; right?

When he | ands on the ground, no. But like |I said,
the training indicated to ne that he was supposed
to fall imed ately.

Ckay. And you say he, in your opinion, he was not
felling the full effect?

| said that, yes.
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Sir, would you like to have the sound of this
replayed and you -- so you can hear M. Dzi ekanski
at the time when you say he is not feeling the
full effect?

| didn't say that he didn't nake a sound, and I
didn't say he didn't feel it. | said that he
didn't fell the full effects of it.

Wul d you go so far as to say it sounded |i ke he
was in considerabl e pain?

There may have been a sound of pain, yes, but |
don't know whether it was considerable or not.
There may have been? Do you want ne to have M.
Lunn replay the video with the sound?

There was pain.

Thank you. Dd it occur to you that his novenents
on the ground, his noving around, was a response
to pain and not an attenpt to be resistant?

After the first one, when he fell to the ground,
I, as | said, | interpreted that to be he didn't
feel the full effects. The goal was

i mmobi lization, and that's why it was fired the
second time.

Now, can you tell us how four healthy nmen fromthe
RCMP coul d not gain control of himwhen he's in
that position right there, lying on the ground,
maki ng t he noi ses he was maki ng?

Can | tell you how? He was still fighting and
struggling wwth us. | don't know why he was not
under control. He was fighting us, so that's why
we had to use it.

Well, sir, he's not fighting with anybody at the
nmoment that we're |ooking at right now, at the end
of the first Taser, is he?

No.

You made the decision to fire the Taser again?
Yes.

When he was on the ground?

Like -- yes. Like | said, |I believed he was
st andi ng.

But you were w ong?

Yes.

So the second firing lasted five seconds, and
you' ve given the Comm ssioner your rationale for
that second firing?

Yes.

MR. VERTLIEB: M. Lunn, can you take us to the end of

five seconds, now, so we can see what the
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situation | ooked |like before the third attenpt.
And there will be a one-second gap.

MR. LUNN:. (Indiscernible - away from m crophone) one
second.

MR. VERTLIEB: One plus five, so take it six seconds,
now 12 into the video fromthe tinme of the firing,
then stop it.

(VI DEO PLAYED)
(VI DEO STOPPED)

MR. VERTLI EB: Thank you.

C Sir, | just couldn't help but ask with |istening
to the sound, did you conclude that that was
resi stant behavi our?

A He was in conbative behavi our while standing. At
this point, we're reassessing.
Al right. So now you're reassessing. This is
the end of the second Taser? Four officers are

still in the room correct?

A Yes.

C He doesn't appear to be westling wth anybody?

A No.

C He doesn't appear to be fighting anybody?

A No.

C | s there sone reason why four officers couldn't
have tried to get himunder what you call contro
at this nonent in tinme?

A This is what we tried to do at this tine.

C Vll, "we" is maybe incorrect, because you were

planning to fire the Taser a third tine and, in
fact, attenpted to do that; is that correct?

MR H RA: Wth respect, that is argunment. He can give
evi dence of what happened. |f you get to that
poi nt you may be able to ask that question.

THE COW SSIONER:  Reword it, M. Vertlieb.

MR. VERTLI EB: Thank you.

C At this point, this is right now before you've
attenpted to fire a third Taser shot; is that

correct?
A This is before the third depl oynent, yes.
C Sol'dlike youto tell the Comm ssioner, what was

it that made you cone to the conclusion that you
should fire a third tine?

A Well, just after this the other three nenbers nove
in and | soon followto attenpt to gain control of
the male. He was conbative, but we're still --
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didn't have hi munder control. So when they were
-- attenpts to gain control of him he was stil

ki cking and fighting with the nenbers and was not
nmovi ng hi s hands behind his back, and that's when
| was advised to use it again.

Advi sed by Corporal Robi nson?

Yes.

So was the decision to fire the third shot yours,
or were you followi ng the instruction of your
corporal ?

| heard his instruction, but it was ny decision.
And at the nonent you pulled the trigger for the
third Taser shot, were officers on M. Dziekanski ?
No. They were attenpting to gain control of him
and could not do so, so --

Attenpting to gain control in what way, sir?

Get his hands behind his back, get himinto
handcuffs, get himunder arrest.

So they were actually, in sonme way, on himor
right by him dealing with hin®

They were dealing with him but he was not yet
under control

Ri ght .

VERTLI EB: Just play that forward, please, for the

five seconds. 4:13 was apparently when that
starts off the Pritchard video.

(VI DEO BEI NG PLAYED)

MR. VERTLIEB: Stop there a second.

>0 %) O O T>OHT>OD>O

Now, you're holding the Taser?

Yes.

And you're holding it in tw hands?

Yes.

Now, who's on himor at hinf

It's Corporal Robinson and | think it's Constable
Rundel , at this point.

Okay. Al right. Do you -- you know that this is
before you fired the third shot?

Yes.

Ckay. And the rational e was because he was
resisting and still fighting?

He was still fighting. He was not under control.

VERTLI EB: Continue, please, M. Lunn. Stop,

pl ease.
Now, how many officers are on himor right at hin?
Al four of us were there.
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Thank you. And what were you doi ng by reaching
out with your left hand?

| was attenpting to gain control of his legs while
the other nenbers were trying to get his arns

behi nd hi s back.

Is this before or after you pulled the trigger the
third tinme?

This is before.

Okay. Thank you.
VERTLI EB: Keep goi ng anot her few seconds, M.

Lunn, please. Stop.

s this when you noved back to pull the trigger?
Yes.

We see three officers on hinf

There are three officers attenpting to gain
control of him They hadn't gotten control of him

yet .
Ckay. D d you view himas being conbative at this
poi nt ?

Yes, he was fighting with the nenbers, struggling,
and he was not get -- noving his arnms behind his
back.

Was soneone telling himto put his arns behind his
back?

| don't know if they were saying it, but they were
definitely doing it physically.

And the third shot, in your opinion, was not
sending the electricity?

Yes.

Tell us -- 1I'lIl have M. Lunn keep going with the
video and you tell us when the end of that five
seconds took pl ace.
VERTLI EB: Stop there.

It was just before that.

So by now you' ve nmade the decision to take out the
cartridge and go to push stun node?

Yes.

And did not tell any of your brother officers?

No.

So you're now in the process of going to the back
so you can fire the Taser in push stun node?

Yes.

Now, | think you will disappear from view
VERTLI EB: As soon as the officer disappears, M.
Lunn, stop, please. Just watch another -- a
little bit, please.
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(VI DEO STOPPED)

You know that you went to M. Dziekanski's back
w th your Taser --

Yes.

-- intending to push stun in his back?

Yes.

Wul d you please tell the Comm ssioner your
justification for this fourth tasering event?

He was still fighting and struggling with the
menbers. He was not yet under control. He had
his hands in front of him | could tell the third

depl oynent had no effect, and the nenbers were not
able to get control of himand get him-- get his

arns, like | said, behind his back. So | went to
his rear shoulder area to attenpt to apply pain
conpliance to his rear shoulder area, like | said

before, to release his arns.

H's | eft rear shoul der area?

|'d have to check ny statenent. | don't know if
it was left or right.

You said the Taser wasn't having effect. Surely
you -- you must not have neant the words as they
literally are taken?

The third time | don't believe it had any effect.
Right. So you went to his back. In your view of
the event, is it your view fromthe event, as you
recalled it, that you only tasered himone tine
when you were at his back?

Yes.

And so if sonmeone were to have asked you, on the
nmorni ng of the incident, how many tinmes you fired
your Taser at M. Dziekanski, you woul d have said,
"Four"?

Yes.

Did it cone as a surprise to you to learn that the
Taser had been used tw ce, neaning four and five
tinmes, in push stun node?

Yes. \Wien | originally heard, it was.

We've covered the fact that the [ast two taserings
were 15 seconds in total, with a one-second gap or
so between the pulling of the trigger. You don't
deny that that's the case?

| don't deny that it was deployed for that anount
of time, but it was not in contact with M.

Dzi ekanski the whole tine.

Did you ever, at that tine, think about what
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i npact that nmultiple tasering m ght have been on
your client?

At that time we were trying to get hi munder
control, so no, | didn't at the tine.

| use the word "client" because apparently that's
a word you're taught to use in your training?
Yes.

O ficers Rundel and Bentley were here and they did
not know you were doing the push stun tasering.
You've told us you didn't tell anyone. Can you
under st and how sonmeone m ght not have seen you do
t hat ?

It's possible. W were all dealing with M.

Dzi ekanski .

| f someone was being tasered and considering the
pain that that would cause, do you think the
person mght act in a resistant way?

No. Fromny training, they would conply at the
poi nt of tasering, especially in the push stun
node.

Comply to what, though, if no one's telling the
gentl eman what to do?

We were physically trying to gain control of him
getting his arns behind his back, and that's how
we were trying to get his -- get himunder

control

Did it occur to you that at any tinme part of the
struggle mght be fromhimbreathing -- trying to
get air?

No. He was kicking and struggling and he was
actively keeping his hands in front of him

And on his chest?

They were in front of him | don't know if they
were on his chest or not, but they were in front
of himand he was --

He was |lying on his chest?

He was -- yeah, he was lying on his chest, yeah.
And per haps one officer with weight on his back?
| don't know that. | know that he was struggling.
He was ultimately handcuffed?

Yes.

Did you have any part of the handcuffing, or were
you sinply using the -- and firing the Taser?

|'d have to check ny statenent. | don't know if
hel ped. Do you want nme to check?

Do you renenber?

| don't remenber.
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H RA: | gather ny friend doesn't want himto

refresh his nmenory fromhis statenent?

MR. VERTLI EB: |'mnot worried about it, M. Hra. | f
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you wish to explore it, feel free. | just wanted
to ask himif -- I'"mnot concerned about it.
Let's discuss the handcuffing to the tinme of the
arrival of the first responders fromR chnond Fire
Department. Wen this event first took place,

we' ve heard that no one else was in the secured
area except M. Dziekanski and the four RCMP;, do
you agree with that?

When we first dealt with him you said?

When you first dealt with himup to the tine of

t he handcuf fi ng.

Yeah, | renenber -- | don't renenber anyone el se.
| think, since watching the video, | think there
was a man in a black suit there.

And that cane afterwards?

That realization, you re saying?

The man in the black suit. He cane in after the
tasering was finished?

| don't know actually when he cane in.

Do you know the -- do you know the man in the

bl ack suit?

Yes, | think | do him but I don't renmenber his
name at this tine.

Do you know hi m because of these events, or did
you know himat the tinme you were dealing with M.
Dzi ekanski ?

|'"d have to see again, but | think | do -- | did
know hi m as YVR personnel.

And that's a gentl eman nanmed Enchel maier, Trevor
Enchel mai er ?

Yeah, | know t he nane.

Do you have any recoll ection of himbeing involved
in any of the events up until the arrival of the
Ri chnond Fire Departnent?

No.

|'"d like to deal with M. Dzi ekanski's appearance
after handcuffing. D d you -- was there sone

di scussi on about his col our changing after the
handcuffs were put on?

Yes, a fewmnutes -- | think it was a couple

m nutes after, Constable Bentley said that his
ears were turning blue.

Let's just go to your second statenent, bottom of
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page 21. Do you have that, Oficer?
A Yes.
C Br assi ngt on asks:

... you nentioned sonme specific observations
t hat BENTLEY made. [Um, do you renenber
what he said -

-- nmeaning Bentley --

- about the observati ons he nmade bout
colouring and things |ike that?

What was your answer, sir? Please tell us?

A Sorry, where -- where are you right now?

C Sorry. The second statenent, the one Cctober 15.
do you have that, Oficer?

A Yes.

C Bottom of page 21

THE COWM SSIONER: |I'mafraid | don't see that there.

MR. VERTLIEB: You know, we may have -- this nay be
that sanme issue with the pages bei ng nunbered
differently.

MR. H RA: Look at the top of page 22, it m ght help.

MR. VERTLIEB: W've had this throughout, so we bear
wth ne.

THE COW SSIONER: It begins with the words, "And you
menti oned sone".

MR. VERTLI EB: Yes.

C So you're at the top of page -- what it says is,
as the Comm ssioner said:

... you nentioned sonme specific observations
t hat BENTLEY made.

Do you find that, Oficer?
A Yes. It's the top of page 22.
C Thank you. Yes, | have that.

: do you renmenber what he said, about the
observations he nade bout col ouring and
things |like that?

Do you see that, top of page 227
Yes.
And what was your answer, O ficer MIIlington?

O >
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Ah, he just said his ears are turning bl ue.
And just keep reading for us.
And then he says, "Ckay," and then there's
sonet hi ng:

(1 NDECI PHERABLE) about the tine when he was
not novi ng anynore.

That was about the tinme that he wasn't noving
anynor e?

And | said, "Yeah." He said:

Okay, um ah, so not immediately, upon him
bei ng handcuf f ed?

And | said:
No, no Id say it's a couple of mnutes after
t hat .

He sai d:

About a couple mnutes after?
And | said:
Well, yeah, maybe about a m nute or, or so.

Thank you. Stop there. So the colour blue, his
ears turning blue, would have been perhaps a
mnute to two mnutes after M. Dzi ekanski was
handcuf f ed?

Yes.

Did you take that to be a serious nedica

devel opnment ?

Yes.

You were concerned?

Yes.

Did you learn that al nost imredi ately upon that --
t hat being noticed, Oficer Bentley called Code 3
medi cal ?

Yes.

Did you agree with that?

Yes.
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Wbul d you have called Code 3 if Bentley had not?
Absol utely.

And you knew Code 3 neant it was a serious nedical
situation?

Yes.
Now, at the tinme the Code 3 was called, do you
know if Oficer Rundel was still in the room or

had he gone out on the instruction of Corporal

Robi nson?

| think we were all in the roomat the tine.

You knew t hat Robinson said to get hobbl es?

| did not know that, no.

Did you see hobbles arrive?

No.

O ficer Rundel has told us that he went to his car
to get hobbles. You know what hobbl es are?

Yes. Well, | understand themto be the |eg
restraints that tie to the hands, unless |I'm
m st aken. | don't know.

| f soneone was in Code 3 nedical, you would not

t hi nk hobbl es woul d be necessary, would you?

No.

But you don't know when the hobbl es were brought
back into the room relative to the Code 3 call?
No.

When you heard Code 3 was called, did you take any
action on your own initiative?

Yes. | suggested that we get M. Dziekanski in
the recovery position. It allows for better
circul ation and breat hi ng.

And this is sonmething you were taught in your
standard basic level first-aid?

Yes.

He was handcuffed at the tinme?

Yes.

Had you ever put soneone in the recovery position
who was weari ng handcuffs?

Yes.

You felt it could safely be done?

Yes.

And this was as at COctober 14th, 2007, you had had
soneone handcuffed and in the recovery position?
Yes.

Now, you observed the ears turning blue?

| don't recall if | observed themor if | just
listened to what Bentley said.

You had no reason to think Bentley was w ong?
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'fact, M. Dzi ekanski was not noving at that
int in tinm?

£as56

He appeared unconscious to you?

He wasn't noving. | don't know if he was
unconsci ous or not.

He wasn't noving at all?

No.

Did you pause to think about what you mght do to
hel p the situation beyond the recovery position?

No. | felt that we did what we could at the tine.
EHS was called for and he was in the recovery
posi tion.

Did you ever, personally, check pul se?
No.

Did you personally ever check breathing?
No

Di d you personally ever check airway obstruction?
No

Di d you observe Rundel or -- Rundel do any of
t hose things?
No

Did you see Bentley do any of those things?
No.

Did you see Corporal Robinson do any of those
t hi ngs?

| -- yes, he said he was --

And what did Robinson do that you saw?

He was checki ng his breathing and checking his

pul se.

And tell us what you saw officer -- Corpora
Robi nson do to check breat hing.

| don't knowif | saw himdo anything. | just

asked if he was breathing and he said, "Yes."

.

| didn't look at the specific actions, sorry.
That's fine. So you didn't see Robinson checking
br eat hi ng?

| didn't see it, no.

Did you actually see himchecking pul se, then, or
is that sonething you were told by Robi nson?

| saw his hands by his head, but | don't know
exactly what he was doing. | just asked.

So you saw hands by the head. You -- "hands"
meani ng of Corporal Robi nson?

Yes.
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Did you see anyone else, prior to the arrival of
Ri chnmond Fire Departnent, checking airway
obstruction, breathing or pul se?

No.

You were all wearing your black gloves at the
tinme?

| was. | don't know if any of the other nenbers
wer e.

Did you see anyone take gloves off?

No

Do you renenber the arrival of the first response
people fromthe Ri chnmond Fire Departnent?

Yes.

Did you take it that they would have nore first-
aid training than you would with standard nedi ca
basic | evel training?

Yes.

As far as you knew, did any of the other three
RCWP of ficers have nore sophisticated first-aid
training than you?

Not as far as | know, no.

So you were glad to see R chnond Fire Depart nment
arrive?

Yes.

Tel | us about the position of the four RCVMP at the
time the Richnond Fire Departnment first wal ked in
t he door?

From what | can renenber, Corporal Robi nson was
still by the upper body area, and | think

Const abl e Bentl ey and Rundel were in front, but |
don't renenber. | was further back, by the |eg
ar ea.

When Richnond Fire arrived, had M. Dziekanski, in
the timefrane between the calling of Code 3 and
their arrival, do anything to suggest that he
woul d start novi ng?

No.

Wuld it be fair to say that he remai ned
notionless fromthe time of the Code 3 call and
the colour turning blue until Richnond Fire
arrived?

Yes.

Was there a request by the first responders from
Ri chnond Fire that the handcuffs be renoved?

Yes.

Was that request conplied with?

Yes.
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You di sagree with the Captain G aene from R chnond
Fire Departnent, and others who said that cuffs
were not renoved at the request of Richnond Fire?
| stepped back at the tine that the conversation

took place. | saw the handcuffs being renoved --
saw t hat the handcuffs were renoved, so | just
assuned that it was conplied with. | didn't hear

t he conversation

Do you not know as a fact that the handcuffs were
not renoved until anbul ance service attendants
arrived?

No, |I'mnot aware of that.

So you have no know edge of Corporal Robinson in
any way refusing to take handcuffs off at the
request of Richnond Fire Departnent?

No.

Sir, just to help us understand, you' ve told us
you were standing at M. Dziekanski's feet.

Wen the fire departnment cane in | actually
stepped back further. M supervisor was in
control of his breathing and pulse, the fire
departnment canme in, and | stepped back to | et them
deal with it.

How far did you step back?

| would say a few feet, maybe three to five feet.
| don't know.

So you did not hear any discussion between

Ri chnond Fire Departnent and Corporal Robi nson?
No.

You have no quarrel wth the way R chnond Fire
Departnent went about their business?

Quarrel with...?

Any concern?

Any di sagreement? Oh, okay. No.

So you don't for a nonent think that they were
respondi ng in a casual fashion w thout any sense
of urgency?

| didn't get that inpression, no.

You recogni ze that anbul ance service people did
arrive?

Yes.

From your nmenory, how many, in total, arrived from
t he anbul ance service?

| don't knowif it says on ny statenent, but |
don't recall how many were there.

We've heard, in the preparation for this inquiry,
t hat four anbul ance people arrived. Wuld that
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accord with your best nenory?
A It's possible. Like | said, I'd have to check ny
statenent to see if | gave a nunber.

C Once the Richnond Fire Department arrived, though
you just relied on themto do what needed to be
done?

A Yes.

C And simlarly with the anbul ance service?

A Yes.

C Coul d you see any reason, if soneone asked for the
handcuffs to be taken off when the -- by the fire
departnent personnel, to not neet such a request,
fromyour observation of the scene and M.

Dzi ekanski ?

A Possibly, if he was still fighting or was going to
fight. | don't know

C Right. But sir, was he still fighting when the
Ri chnond Fire Departnent arrived?

A No.

C He was notionl ess?

A Yes.

C So let's ask the question again: Could you see
any reason not to take the handcuffs off if so
requested by Ri chnond Fire Departnent, based on
your observation of M. Dziekanski at the tinme?

A No.

C Now, in the nedical section of the Taser Qperation
Manual , renmenber we tal ked about that earlier this
nor ni ng?

A Yes.

C And we tal ked- -

MR, VERTLIEB: And | wll, at a convenient tine, M.

Comm ssioner, mark these different manuals, but
|'"d like to just keep going and we can mark them
when convenient to you, sir.

THE COW SSIONER: Al'l right.

MR. VERTLI EB

C Remenber this earlier, we tal ked about this
Power Poi nt that you woul d have seen in your Taser
trai ning course?

A Yes.

C And just so you know, we're given this material by
| awyers for the Government of Canada, and we're
confident that they gave us the accurate
information at the tinme that this event happened.

A Ckay.

C So I just want to go through this. It says --
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this is this nedical:
I f an individual is given nedical attention -

-- pausing there, you would presune the fire
department and anbul ance people were giving him
nmedi cal attention?

Yes.

- advise that the individual was subjected to
50, 000 volts of electricity -

| take it, sir, you said nothing to the fire
departnment or anbul ance people --

No.

-- that way?

No.

Cont i nui ng:

- and make available to the nedically trained
person -

St oppi ng, that would be the anbul ance or fire
departnent; correct?

Yes.

- make avail abl e the Medi cal Taser

| nformati on Sheet prepared by Dr. Dufour.
Now, you said, earlier, you don't -- you don't

know who Dr. Dufour is; did | hear that correctly?
| don't recall seeing the nane in --

Ckay.

-- ny training manual s nor the nedical sheet that
you just descri bed.

Okay. Well, that's fine. So | -- you don't
remenber the name Duf our, and you have no nmenory
of a nedical Taser information sheet being

di scussed in your Taser course?

| don't recall, no.

kay. Did you think in any way, though, given
this policy about nedical precautions, to speak to
the fire departnment or anbul ance peopl e about what
you knew, because you'd fired the Taser multiple
times?

|"maware of the first part, yes, but we all knew
that, so | assuned that if it needed to be said,
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whoever spoke to fire would | et them know.
But only you, sir, would have known how many tines
a Taser was fired.

Yes. And if they needed to know details, | was

t here.

No, but it -- just to go through the policy, sir,
and maybe I"'mm sreading it, it says -- this is

training to you in the Taser course; correct?
Yes.

Advi se the individual was subjected to 50, 000
volts of electricity and nake available to
medi cal ly trained person the... Information
Sheet .

Does that suggest an onus on you to tell the

medi cal peopl e what had happened with the Taser?
No. The fact that the Taser was used is sonething
that any one of us could have relayed to the

medi cal personnel .

The reason | ask is Oficer Bentley said that he
t hought the Taser had only been fired twice. Now,
you knew that was not correct?

Yes.

And | don't believe Oficer Rundel gave us any
information to tell us how many tines the Taser
had been fired in a way that was accurate. You
were the one doing the firing?

Yes.

|s there anything el se you wish to cover about

t hat point?

It just says that you' re supposed to advise

medi cal personnel that they were subjected to
50,000 volts of electricity. It doesn't say to
advi se them of how many tinmes. And any

i nformati on coul d have been rel ayed by Corporal
Robi nson.

But sir, even if it doesn't say how many tines,
and unfortunately | don't have the sheet. See, |
don't -- I'mat a disadvantage in the sense that |
don't know what the nedical Taser information
sheet is. And you don't see to be --

| don't recall it fromny training, either

MR H RA: M. Comm ssioner, this was di sclosed to us

on Saturday afternoon. | haven't seen the sheet
and you have ny client's evidence in that regard,
t 0o.
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THE COW SSI ONER: Yes, | think we all have that point.
MR. VERTLI EB
C So given the training you had about nultiple

depl oynents, and I'll read it again:

Mul ti pl e depl oynent or continuous cycling of
t he CEW -

-- conducted energy weapon --
- may be hazardous to a subject.

Wth that training in mnd, and you' ve nmenti oned
your training a nunber of tinmes, did it occur to
you to tell the first responders about the nunber
of times the Taser had been used?

A No. | was not part of the conversation and ot her
menbers were aware that multiple tinmes were used

MR, VERTLIEB: M. Conm ssioner, this mght be a good
tinme to take the break, please.

THE COW SSIONER: All right, we'll adjourn, now, till
2:00. I'msorry, let's pause for a mnute. Yes?

MR, KOSTECKYJ: Yes, M. Conm ssioner, | just wanted to
raise a point so that none of ny friends are
caught by surprise, and that is this. It is ny
subm ssion that after counsel finishes, that the
order of cross-exam nation for these two remaining
police wtnesses ought to be changed. And | say
t hat because of the | eading questions that have
been led with respect to these officers, and it
seens to ne that the appropriate order ought to be
that those who are essentially friendly in terns
of cross-exam nation ought to proceed first before
cross-examnation is continued by nyself, M.
Rosenbl oom and -- and the subsequent cross-
exam ner, M. Pastine.

And it seenms that that would be the
appropriate and nost expeditious way to proceed
with respect to these two w tnesses.

THE COW SSIONER: M. Hira, have you any comrent ?

MR HRA  Wll, | can't cross-examne. | amgoing to
be hopefully examning in chief after ny friend,
M. Vertlieb finishes. | wasn't planning on
cross-examning, but if nmy friend wants nme to
cross-examne, |'mhappy to do so. It just
destroys the weight.

THE COWM SSIONER: | didn't detect that in his
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comment s.
MR HRA: Soit's all wthin your discretion, M.
Comm ssi oner.

THE COW SSI ONER: Wl |, | appreciate that.
MR HRA And --
THE COW SSIONER: | just want to make sure that | have

what you have to say about it.

MR HRA: And in ny subm ssion, when we started this
inquiry, we sought the right to cross-exam ne
last. Your ruling was that there has been an
agreenent in place and that we should cross-
exam ne, despite the fact we were not part of the
agreenent, that we should cross-exam ne after
Canada.

In my respectful subm ssion, nothing has
changed with -- to cause you to change your
ruling. You have gone further with M.
Rosenbl oom s obj ecti on, when Constable Bentl ey was
testifying, and cautioned counsel for the police
officers that they should be careful in the way
that they word their questions.

So as a matter of law, or discretion, there's
got to be sone basis for changi ng your
discretionary ruling. In ny subm ssion, that
hasn't occurred yet.

THE COW SSI ONER:  Anybody el se wish to coment ?

| don't think I'lIl change - I'"'msorry - |
don't think I'll change the order. Two o' cl ock
THE REG STRAR The hearing is now adjourned until 2:00

p. m
(W TNESS STOOD DOWN)

( PROCEEDI NGS ADJOURNED FCOR NOON RECESS)
( PROCEEDI NGS RECONVENED)

THE REG STRAR. The hearing will now resune.

KWESI M LLI NGTON, a w tness,
recal |l ed.

MR. VERTLIEB: M. Lunn, would you have the Pritchard
video cued up to start right before the first fire
of the Taser? And with the sound, please? Just
one second. So just hold there one second,
pl ease.
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VWhile M. Lunn is handling the technical side,
what | want to do, O ficer, is have the first
firing and the seconds after that played. W know
there's a one-second interlude between the firing
of -- the end of the first Taser shot and the
firing of the second. And what |I'm going to ask
you to do is as you're watching the first and
listening to it, 1'd like you to then be ready to
expl ain the behaviour that you say justified the
second shot fromthe Taser, okay? So just focus
on that as you're watching and listening fromthe
time you fired the first time. M. Lunn, please?

(VI DEO BEI NG PLAYED)
(VI DEO STOPPED)

You saw t he behavi our?

Yes.

You heard M. Dzi ekanski ?

Yes.

| don't want to use any | anguage that's
provocative, but how would you describe what you
were hearing from hin?

Like | said before, he was feeling some of the
effects and | would describe it, yes, as pain.
Ckay. But tell us about the sound of his voice.
|s there a word that you m ght use for the way he
sounded? |Is there one word that conmes to m nd?

| can't think of one, no.

Well, it -- sonebody with pain m ght go, "Quch,"
right? He mght do that? That would be pain, if
you poked yourself with a pin or sonething, right?
Yes.

This wasn't just mld pain that we were hearing.
No. | guess it would not be.

And we didn't have the volune turned up because we
don't wish to be offensive to people, but you were

there in the room H's -- the volune of M.
Dzi ekanski's voi ce was | oud?

Yes.

Very | oud?

Yes.

In a way consistent with extreme pain?
| would say there was pain, yes.
Pain or extrene pain?
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Maybe extrene pain.

Thank you. We now have himon the ground with his
feet in the air. You see that?

Yes.

So can you just take us through what it was about
t hat behaviour in that position that made you
concl ude he needed a shot a second tinme with the
Taser ?

As | said in ny statenent before, | believed he
was standing when | shot it the second tinme. The
goal was to have himimmobilized so that we could
gain control of himand that had not been done, so
that's why | deployed it a second tine.

No, but as you said before, you nean in reference
to your statenents that you gave?

Wth regards to him standi ng?

Yes.

Yes.

Okay. But you've realized that the | anguage used
in those statenents is not accurate?

Yes.
kay. So let's deal with the accuracy of what
really happened and | invite you to | ook at the

position on the screen, which is at the end of six
seconds with himon his back and his feet in the
air. Are you suggesting that any of that is other
than the natural effect of being shot with the
Taser ?

Like | said before, the goal was i mobilization

He was supposed to drop i mediately, and | did not
feel that that was the effects that |I've had with
the first depl oynent.

Are you suggesting with his lying on the back and
his feet in the air that he's being conbative?

Not at that spot where you stopped it, no.

And are you suggesting he was being resistant?

No.

And you' ve tal ked about the pain of the Taser.

Yes.

So tell us as part of your re-assessnent which you
say you nust do before each Taser is fired, tel

us what part of the re-assessnent was in your mnd
when you fired the second tinme?

W were trying to get himunder control and that's
the part that | had assessed.

Do you have anything else to say about the
position he's in at the nonent in tinme at the end
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of the first Taser that you say provided your
rationale for the second Taser shot?

No.

If it's not resistant nor conbative, how could the
firing of the second Taser be justified according
to your I MM

He was conbative when he first had the stapler and
it's a fluid fast-noving situation, that we are
going froma spot where we have to have a
conbati ve man stopped, then put under control.
It's a -- it's not one nonment. It's a whole
situation that we were | ooking at.

But you are required, as | understand your

evi dence and your training to reassess before each
conduct ed energy weapon is fired.

Yes.

So |l ooking at the situation as a whole, it doesn't
answer the question for each individual firing, or
am | m sunder st andi ng?

Say agai n?

Don't you have to | ook at each individual firing
for justification?

You reassess when possible, but we're tal king
about a very fast-noving situation.

s there anything el se you wish to say about your
justification for firing the second time when you
see M. Dziekanski in that position on that video
at that tine?

No.

Now, you |earned that M. Dzi ekanski had died
while in police custody?

Sorry? Say again?

You | earned that M. Dziekanski had died while in
police custody?

Yes.

You knew from your work and training that there
woul d be a hom ci de team i nvestigation?

Yes.

You knew that the use of force used by you and
your brother officers that norning would be the
subj ect of discussion?

Yes.

You knew that you woul d be interviewed by the
hom ci de i nvestigation teanf?

Yes.

You knew that their investigation would not be for
any alleged issue of m schief charges against M.
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Dzi ekanski ?
M schi ef charges did you say?
Yes.

| don't know what they were doing it for, besides
to get information.
Right. You didn't think for a nmonent ITH T, the
hom ci de team was worried about any m schi ef
charge agai nst M. Dzi ekanski, who had now passed
away ?
No.
And you were told to return to the detachnent at
the airport and wait for the IHT teamto show up
and question you?
Yes.
And as you were told, the three of you, the three
juni or constables, returned to the airport
det achnment ?
Yes.
Now, we were taken through a statenent by your
brot her Rundel who used | anguage "westle to the
ground” when it canme to M. Dzi ekanski and the
police having to westle himto the ground. Have
you ever seen any statenents made by M. Rundel ?
No.
The conmm ssion was taken to evidence from your
col | eague, Bentley, in his statenent referring to
Robi nson and Rundel having to take him neaning
Dzi ekanski, to ground. We've heard you this
nor ni ng go through the nunber of times you used
the | anguage "westle to the ground". There seens
to be a consistency of the concept of having to
take M. Dziekanski to ground; is that an
I npressi on you get?
From what you just said, yes.
So I have this --

H RA: Well, just a nonent.

VERTLIEB: |'msorry?

HRA: W're -- firstly, the -- what ny friend
posed is argunent and not a question. But
unfortunately, we now have the answer. |It's an
argunment that he can make to you. |If he wants to
ask questions as to whether there were discussions
or approach it another way, | suppose he can. But
wor ded that way, | object.

COW SSI ONER: Maybe you could reword it, M.
Vertlieb.
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C Well, then let ne approach it this way. The three
of you, neaning, Rundel, Bentley and yourself,
were sent back to the detachnent and await the
guestioning by the hom cide team

Yes.

And you did that?

Yes.

And the three of you were the only police officers
in the detachnent once you were sent back there in
the early norning hours of October 147

|"'mnot sure if our staff rep was there yet. He
may have been.

Before the staff rep, the three of you were al one
at the detachnent?

Like | said, | don't know if he was there when we
got there or not. | don't renenber.

Ckay. There were no other RCWP at the detachnent
who had know edge of the incident other than the
three of you at this point in tine?

No, | don't...

You presumably woul d have been concerned that you
woul d be the subject of questioning by the
hom ci de i nvestigation teanf?

| wasn't concerned about it.

Had that ever happened to you before?

No.

And you weren't concerned about it?

No. | was doing ny job, so | was not concerned.
Ckay. D d the three of you discuss at all what
you had seen and heard relating to M. Dzi ekanski
prior to the time you sat and gave your statenent?
A No.

C So can you give us any explanation --

THE COW SSIONER: M. Vertlieb --

MR, VERTLIEB: |'msorry?

THE COW SSIONER:  -- | don't think so.

MR. VERTLI EB: Okay. Fair enough.

C Now, we've heard about the statenments taken that
nor ni ng and you were advi sed by a nenber
representative, a M. Ingles?

Yes.

And he would be like a union type of
representative for your association?

That woul d be the best description, | think.

And each of you, to your know edge, spoke to IH T
i nvestigation, the hom cide investigation tean?

O > O > O T OO0 >
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Yes.

Now, we were told that sone tine after there was
what's known as a critical incident debriefing.
Yes.

|"minstructed that took place on October 27,
2007.

Ckay. | don't renenber the date.

|"minstructed Cctober 27, 2007 which would be
approximately two weeks fromthe date of M.

Dzi ekanski's deat h.

Ckay.

WI1l you accept that date?

Yes.

And that it took place at the RCMP police station
at the airport.

Yes.

And it took place for approximtely two hours.

| don't know how long it was.

|"minstructed it was 8:00 in the norning that it
started; does that accord with your nenory?

| don't remenber the tine.

Well, did you think it was 8:00 in the eveni ng?

It was in the norning. | just don't know what
tine.

Thank you. I'minstructed it started at 8:00 a. m
and ended at 10:00 a.m; do you have any reason to
di sagree?

No

And I"'mtold that the three -- or the four of you
were there, pardon me, all four police officers
involved with this incident; do you agree with

t hat ?

Yes.

There was a psychol ogi st ?

Yes.

And two RCMP nenber assi stance personnel ?

That sounds right.

Now, at this point in tine you believed you had
used the Taser or fired the trigger four tines,
correct?

Yes.

Each of you explained to each other what you had
done in this incident; is that what happened in
part at this nmeeting?

No. We discussed with the psychol ogist with
regards to how we were feeling with regards to the
end result.
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VWll, since you had believed you' d pulled the
trigger four tinmes on this conducted energy
weapon, did you discuss that and any concern you
m ght have for the nunmber of tines that you pulled
the trigger?

No. Like | said before, we were just discussing
our feelings, nostly with the psychol ogi st.

G ven the warning in the Taser manual about the
hazardous atnosphere of multiple taserings, was
that not sonething on your mnd two weeks | ater
when you were di scussing your feelings?

No.

Ckay. By the point in tine that the incident
debriefing took place, the video that cane to
light, known as the Pritchard video, had not yet
been published?

Yes.

You had not seen Pritchard video until it canme out
soneti ne m d- Novenber ?

Yeah. | didn't see it then either actually. |

chose to avoid the nedia at that tine.

Now, we tal ked earlier about reporting, according
to the manual and your training nmanual, you were
taught to do recording of the Taser use? An

incident formto fill in each time Taser is used?
The 3996, yes.

Yes.

Yes.

And you filled one in for this case?

Yes.

And you filled that in after the critical incident
debriefing?

| don't remenber exactly when | filled it in.
Vell, did you fill it in before or after?

| don't renenber.

There was a requirenent you fill it in wthin a

certain nunber of days; do you renenber we read
that earlier?

You said that it was recommended by the end of the
shift and | didn't do it then.

Ri ght .

And - -

You did it the next shift?

| think that -- | said that | think | did it the

next bl ock.
Ckay. Let ne show you the incident information
which we are instructed relates to this incident.
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MR. VERTLI EB: Sure, | do.
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Now, this is the type of formthat would need to
be conpleted after the Taser is fired?

Yes. | guess this is the printed version of it.
Ckay. So let's just go through it. W've got the
occurrence, the top paragraph, and that all | ooks

correct, Cctober 14, 2007, R chnond, YVR
detachnment, about 1:30 in the norning. Do you see
t hat ?

Yes.

And the type was "causing a di sturbance", nunber,
four people -- nunber -- the nunber of officers,
four, that's all correct?

Yes.

Right? Environnent, it was interior, good
artificial light, that's correct?

Yes.

Menber information. The supervisor is Benjamn
Mont gonery Robi nson, he's Corporal, that's al
true?

Yes.

And nenber operating weapon, that's you, Kwesi

M I 1ington, Constable?

Yes.

Duty type, general duty, GD, general duty?

Yes.

Subj ect information, that would nean M.

Dzi ekanski, of course, correct?

Yes.

He's mal e and we' ve got weight, 81 kil ograns,
hei ght 170 centinetres. Do you see that?

Yes.

Now, 170 centinetres would be a bit less -- that
woul d be maybe an inch and a half or so |l ess than
five-nine. That information that was given by
you?

This is printed fromthe 3996? |Is that what this
is fronf

Well, I'masking you. You' re the one who --

Yeah. Yeah, | don't renenber the formactually --
-- Is testifying.

-- SO...

Al right. So there could -- okay. Let's -- we
hi nk actually M. Dzi ekanski, just so you know
his, Oficer, is 176 to 177 centinmetres. Let ne

o to the next page.
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M. Hrais telling ne here at the counsel
podi um that you may not have filled this in. So

if you didn't, who did? O did you fill it in,
sir?

| don't recall this format, but --

Ckay.

-- | think that I may have done a 3996, but --

Whi ch woul d generate the information contained
here; is that correct, sir?

Yes, it would have.

Okay. You did the proper formrecording that you
had to do to allow a conputer-generated printed --
information to be printed out, correct?

Yeah. |I'mnot famliar wth this |ook, but | did
the form

Okay. Al right. Let's go to the inportant part
of this. And this is the sunmary. See if this
accords with what you said about the incident when
you had to report the use. And you know you had
to report the use, right, Oficer?

Yes.

Okay. Let nme read this out, "Summary", and it
starts out:

Dat e Oct ober 14, 2007..

That's all right, isn't it? R ght?
Yes.

Time 1:30 a. m Location Level 1 Ri chnond...

And there's a file nunber; is that right?
Yes.
Ckay. So let's say -- let's read through:

Initial D spatch Information: Conplaint of a
mal e throw ng | uggage around and t hrow ng
chairs through w ndows.

That's consistent with the information we covered
earlier that you were given as part of the call?
Yes.
Ckay.

At time of arrival nmenbers approached the
mal e who was yelling and standi ng on the
secure side of the arrivals area.
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Sir, we covered the yelling business earlier when
you said he was yelling as you entered the
airport. This sounds like information you

provi ded, as well, doesn't it?

Yes.

Thank you. Let's keep going:

The mal e had destroyed a conmputer and had
damaged airport property on the secure side.

That's all information you provided, sir?
Oficer? You provided that?

No, I'mjust |ooking at it now

You provided that information?

Yes.

Thank you.

The mal e did not speak English --

You provided that, didn't you, Oficer?
Yes.
Ckay.

-- and was noving around erratically and
woul d not listen to nenbers who used hand
signals to attenpt to get the male to calm
down.

Now, Officer MIlington, | asked about the hand
signals you used and you explained that this was
on the portion of the video not caught by
Pritchard, but that's what -- that's what you were
witing in your summary of the event, right, sir?
Yes.

Thank you. Now:

When nmenbers got closer to the male, he
st epped back and away.

Now, let's stop there a second. The stepping back
is when on the video you nust nmean he put his
hands up in the air and wal ked towards the
counter; is that right?

| think so, yes. | don't renenber.

Okay. Now, let's keep going:

The mal e then deliberately knocked itens off
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of a desk nearby and grabbed an office
st apl er.

That's information you provided, sir?
Yes.
Now, here's the next sentence:

The mal e swung the stapler wildly with his
arm at the nmenbers.

Now, sir, | need you to really help us with this
statenent. In your report:

The mal e swung the stapler wildly with his
arm at the nmenbers.

Now, did you see himswinging wildly on the video
we watched a nunber of times this norning?

No.

Ckay. You today are not going to tell us he was
swinging the stapler wildly with his armat the
menbers, are you?

No.

Thank you.

Cst. M LLINGITON unhol stered the CEW and
pointed it at the nale suspect (sic).

Now, that's you. You unholstered it, right?
Yes.

The mal e was not apprehensi ve upon seeing the
CEW

You see that?

Yes.

Now, that obviously nust refer to you 'cause
you're the only one pointing this weapon.

Yes.

Coul d you see on that Pritchard video where M.
Dzi ekanski seened to | ook over at you and did not
appear to be apprehensive when facing this weapon
pointing at hin? Could you see that?

No.

Do you want to see the Pritchard video again or
are you confident, having seen it a nunber of
tines, that it's not there?
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| don't renenber. | don't -- it's not going to be
in the video 'cause he wasn't facing us in the

vi deo.

Okay. Next statenent in this summary of the Taser
use:

The mal e rai sed the stapler in one hand and
rai sed the other fist.

Do you see that?
Yes.

The mal e t hen aggressively noved towards
menbers on scene.

Sir, we covered that earlier when you pointed out
t hat nonment where he seened to step towards
sonebody, one of the four of you; is that the
aggressively noving towards nenbers that is being
referred to?

Yes.

And that novenent on the video that we saw is an
aggressi ve nove on your evidence?

That's what | put here, | guess. | don't renenber
witing this actually.

Okay. Well, this is the report you have to file
as the man who shot the Taser, right?

Yes. But | don't remenber witing it.

That's fine.

Cst. M LLINGTON recogni zed the nale's
behavi our had escalated fromresistant to
conbative, and depl oyed the CEW

Sir, what -- just one nore tine so we have it
clearly in our mnds, the resistant behavi our was
what ?

The resistant behavi our woul d be when he threw his
hands up and turned away from us and noved away
from us.

Thank you. Now, the next statenent:

The CEWwas cycled once for the full 5
seconds, which stopped the male from noving,
but he continued to wal k towards nmenbers with
his arnms rai sed once the cycle was conpl et ed.
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Now, there's a fewthings there, sir. The cycle
was not the full five seconds. In fact it was six
seconds, you've agreed with that earlier?

Yes.

And it can only be six seconds by your holding the
trigger down on this weapon for six seconds?

Yes.

Now, so aside fromthat error, let's keep going

t hough -- the error, | nmean, the five seconds.

You said it:

...Stopped the male from novi ng, but he
continued to wal k towards nenbers with his
arns raised once the cycle was conpl et ed.

Sir, we can play this video as nmany tinmes as you
think it would help you to see what happened. Are
you here going to tell us, though, that he, after
the Taser was fired, he continued to wal k towards
menbers as outlined in this summary?

No.

Ckay. So that's an error.

Yes.

Thank you. And he therefore was not wal ki ng
towards you with arns, in the plural, raised.

No.

And he was not doing that once the cycle was
conpl eted because by then he was on the ground?
Yes.

These are nore errors in the report, | take it?
Yes.

Thank you.

Cst. MLLINGION cycled the CEW a second ti ne,
after which nmembers were able to westle the
male to the fl oor.

Sir, that's an error, as well, is it not?

Yes.

In point of fact, he was on the floor after the
first and not ever westled to the floor, correct?
Yes.

Ckay. Now, you then say:

The male was still struggling at this tinme...

Sir, does that nean after the second tasering?
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Yes, | guess it would follow that.

Now, just stopping there just for a nonent, we've
heard that this tasering probe or push is very
pai nf ul

Yes.

Thank you. And when he's on the ground the second
tinme being tasered for five seconds, sir, would it
surprise you that he'd be noving quite vigorously
on the ground, suffering this pain?

Are you tal king about after the second depl oynent ?
During the second depl oynent.

If he's feeling the effects, yes.

If he's feeling...?

Yes.

There was nothing in the second depl oynent t hat
you tal ked about in ternms of hearing a clacking to
suggest it wasn't working, right, sir?

In the second?

Yes.

Like | said, the immbilization is what we were
trained to --

Right. No, but forget that. You said if it was
wor ki ng, there was nothing you told the
conmm ssi oner about in the second depl oynent that
woul d suggest it wasn't working properly because
you heard no cl acki ng?

| would have to |l ook at it again.

Sir, you told us the clacking was the third tine,
you heard it which told you it wasn't working
properly.

Yes.

Ckay. So the second tine you didn't hear

cl acking, right?

| would have to |l ook at it again.

Ckay.

|"mnot sure if | heard it in the audio or not,
but | could -- like | said, | nade notes of when
heard clacking and I could follow up with that if
you |iKke.

Do you have any reason to believe the second Taser
depl oynent was anything other than effective?

Like | said, fromny training, it's supposed to
immobilize himand | did say that | could | ook and
see if there was any cl acking, based on ny notes

t here.

Sir, immobilize hin? He's already on the ground
with his feet inthe air and if he's being shot
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with electricity, mght he not wiggle around and
nmove and cry out?

Yes. But like | said there was nuttering,
clacking in the audio version that |1'd received.
Al right.

The male was still struggling --
That's your word, "struggling”. You see that
wor d?
Yes.
Do you think he was struggling in pain?
This is after the first or second? | don't know.

After the second.
After the second, he was struggling wth nenbers.

| said he was fighting and still struggling. And
| don't believe it was in pain, no.
But then you say he was still struggling:

.Cst. MLLINGION cycled the CEW again

Do you see that? You see that?
Yes.
But then you say:

However, the CEWel ectrical inpulse was
audi bl e, which neant that at |east one of the
probes were not attached.

Do you see that?

Yes.

Sir, that's a clear statenent, the first tinme that
you tal k about the sound and the probe not being
attached, that's nunber 3 tasering, isn't it, sir?
Wth -- the one you just described is what you're
sayi ng?

In your witten -- in this summary here.

You're asking if this is the third one?

Yes.

Yes.

Thank you. Then you say:

Cst. MLLINGION took the cartridge off of the
CEW - -

You did that, didn't you?
Yes.
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-- and used the push stun node on the man's
rear deltoid (upper back) area.

Ri ght ?

Yes.

And you can't tell us whether it was his left or
ri ght shoul der?

| don't recall, no.

Sir, just as an aside, it seens to ne that if
you're doing all this and knowing this is painfu
and this is sonething that you're taught to
reassess each tine before you Taser, why woul dn't
you know whi ch side of the back?

It was a fast-noving situation and there was a | ot
of things that happened in that few m nutes.
Ckay. And you were able to reassess that the
fourth Taser was necessary?

Yes.

Now, you then tell us:

At this point, nenbers were able to contro
the mal e and get himinto handcuffs.

Yes.

Cst. MLLINGION then rel oaded the CEWwW th a
new cartridge and re-hol stered the CEW

Yes.

Did you re-armthe weapon in case M. Dzi ekansk
got up and cane at you again and you'd have a
fresh Taser to work with?

| didn't think about it. |It's just sonmething I
di d.

So we've now read the summary and this is part of
the obligation of a Taser shooter to fill in
information for the benefit of the RCWP.

Yes.

As you were trained to do.

Yes.

Sir, when we read this sunmary, do you think that
this mght give a sonmewhat distorted view of what
happened that nmorning with M. Dzi ekanski ?

There are errors in it, yes.

And woul d those errors cause soneone to get an

i npression that mght be different than what one
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m ght see on the Pritchard vi deo?

Yes.

So then comng to the summary of what's

transpi red, when you fired your Taser weapon at
M. Dzi ekanski, you were sonme 11 to 15 feet from
hi n?

Yes.

You were wearing a body armour which |aynmen m ght
call a bullet-proof vest?

Yes.

You were carrying a handgun?

Yes.

Wth live ammunition?

Yes.

And an extra nagazi ne?

Yes.

You were arnmed with a tool called pepper spray?
Yes.

VWich is no mnor little arnmanent. It's one to be
used with caution and care?
Yes.

You were fitted out with a coll apsi bl e baton?

Yes.

And you know that baton can cause damage?

Yes.

You know t he baton can cause serious damage and --
to a subject, client?

Yes.

You had all those tools.
Yes.

Pl us you had a Taser.
Yes.

You were there with three other RCWP officers?
Yes.

There's four of you.

Yes.

To your know edge all in good physical shape and
well-trained in the arts of defence and

control ling people?

Yes.

We heard from your brother Bentley and your

brot her Rundel that they were scared. In
fairness, I want to ask you the sanme question.
Sir, were you scared in any way at that nonment in
time with those tool s?

At the nmonment when he picked up the stapler,
feared for the safety of the officers, yes.
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C You were one of the officers?

A Yes.

C So you joined Bentley and Rundel in saying you
were scared?

A Yes.

C Sir, if you were scared, as you've told us, what
about just waiting one or two seconds to see what
M. Dzi ekanski would do?

A We fear for our safety and | thought he was going
to attack, so | used the Taser at that point to
stop the threat.

C No, | understand. But you hadn't been given any
information from bystanders that he had threatened
themin any way?

A No.

C You were told about breaking glass but didn't see
t hat ?

A No.

C You're confronting a man who's snaller than you
certainly. You were, by far the -- you were the
| argest of the four?

A Yes.

C And there's three other police officers with you,
right?

A Yes.

C Al with equal weaponry except the Taser?

A Yes.

C So tell us again what woul d have happened if you
wai ted even one second, possibly two, to see what
this man would do with this open stapler?

A You're asking ne to tell you what he woul d have
done?

Yes. Well, what -- what would have been the harm
sir, of just waiting one or two seconds?

A Like | said before, | believed that he was a
threat to the other -- to the officers on scene
and so | acted to stop the threat.

C And what you felt was an essential part of this
threat was this stapler?

A Yes, sir.

C So then -- let nme ask you this, what if he had had
no stapler?

THE COW SSIONER:  Well, | think that's too conjective.

MR. VERTLIEB: M. Gles, you have the stapler with

you. Could you unseal it, please? M. Gles,
woul d you be good enough to give that to the
of ficer?
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O ficer, would you m nd opening the stapler and
show us the position it was in?

He had it like this.

Wul d you m nd standi ng?

Absolutely. He had it like this.

Ckay.

Hands up (denonstrating).

Gven all of the four officers and the tools and
the di stance, that's what scared you?

That's what nmade ne fear for the officers' safety,
yes.

Coul d you -- maybe I'"'mmssing it. Could you just
stand one nore tinme and show us the notion that he
made that you considered to be conbative?

H RA: There should be some decorumin terns of

this witness testifying. |[|'mconcerned about
noi ses fromthe audi ence.

THE COW SSI ONER:  Go ahead, M. Vertlieb.
MR. VERTLI EB: Thank you, M. Conmm ssioner.

Q
MR

Just stand one nore time, Oficer, please, and --

HRA: | wasn't objecting to the question,

incidentally.

MR. VERTLI EB

C

Just stand -- just show us the --

THE COW SSIONER:  No, | know. [It's necessary, |adies

and gentlenen, to not really nmake any comments by
way of different noises about this evidence.
Go ahead.

MR. VERTLI EB: Thank you, M. Conmm ssioner.

C

A
C
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Wul d you stand, sir, with the open stapler,

pl ease?

Yes.

And keep in mnd, of course, that M. Dziekanski's
per haps four inches shorter than you and | ess

wei ght than you, correct?

Yes.

Okay. Show us the conbative behaviour that nade
you feel for your officers and your own safety
that resulted in the Taser. Show us the conbative
behavi our, pl ease?

Like | said, he had his fists raised, he had the
stapler up and he was advanci ng towards us.

Thank you. That's the conbative behavi our?

Yes.

When you think about this event and the questions
that we posed to you here and reflect on the fact
that there were four of you w th handguns and
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ot her assorted tools and body arnour, is it your
evi dence that because of this stapler that all of
that ended up in M. Dziekanski's unfortunate
dem se that norning?

THE COW SSIONER: M. Vertlieb, | don't think so.
Don't go there.

MR. VERTLI EB: kay.

THE COW SSI ONER: There's certainly no suggestion in
the world that any of these officers knew that
their conduct would result in the --

MR. VERTLIEB: No, | agree.

THE COW SSI ONER: | know you didn't nean that, but
that stands in the air when you put those kind of
gquesti ons.

MR, VERTLIEB: That's fine. Let ne just absolutely
elimnate that.

C Sir, your training that you have tal ked about so
many tines, did it ever tell you that death could
in any way be associated with Taser usage? D d

you ever --

MR. NEAVE: |1'mgoing to object to that question. M.
Comm ssioner, | have three grounds --

UNI DENTI FI ED VO CE: Turn on the m ke, please?

MR. NEAVE: | have three grounds for that objection,

M. Comm ssioner. There's no foundation for the
guestion, there's certainly no foundation for the
inplication that's buried wthin the question.
It's not relevant. And finally, it's inproper.

THE COWM SSIONER: | -- without identifying which of
the grounds is the appropriate one, | agree with
you.

MR. NEAVE: Thank you.

MR. VERTLI EB

C Let's just conclude it this way, you never for a
nmoment anticipated any of the results that
happened t hat norning, did you?
No

MR. VERTLI EB: Thank you.

MR HRA: M. Conmssioner, | believe |I exam ne next.

THE COW SSIONER:  Yes, | think that was the
arrangenent .

MR. H RA: Thank you, M. Comm ssioner. And, for the
record it's, of course, Ravi Hra, who acts for
the officer who's giving evidence.
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M LLI NGTON:
Now, |'m going to ask you questions about your
statenents and the video. I'mgoing to ask you

guestions about your experience at the airport,
sone nore questions about use of a Taser and Taser
training, the nature of the call that you had, get
you to el aborate on your actual observations of
M. Dzi ekanski, ask you to explain to the
conmi ssi oner what change in behaviour led to your
actions, and then deal with the Taser depl oynents
and why the Taser was used, w thout going over
your evidence to date in what sounds |ike
excruciating detail. So let's try it.

Let's tal k about your statenents. Your first
statenent was given at five o' clock on Cctober the
14t h; is that not correct?

Yes.

What advice, warnings, or strictures of any nature
had you received from anybody prior to giving the
st at enent ?

| spoke to our staff relations rep, Mke Ingles,
and he advised ne that | have the option to wait
and seek | egal counsel before giving a statenent
if I so chose. | don't recall what else we went
through. | don't think there was anything el se.
Was there any discussion about sleeping on it?
Well, yes. That was part of the waiting -- the
waiting process. He said | could give one the
next day or wait until | was ready to give a
statement .

And what did you elect to do and why?

| felt we acted within our training and | chose
not to seek |egal counsel and | gave a statenent
right away, right after the fact.

That statenent that you gave on Cctober the 14th,
when did you first see that statenent after
providing it?

| saw it about a nonth ago when | went to your
office for the first tine.

That is after this phase of the inquiry had
commenced and in preparation for giving evidence;
is that correct?

Yes.

Your second statenent was given on the norning of
Cctober 15, starting at 9:10 in the norning; is
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that correct?

And when did you first see -- first of all, did
you seek any advice before giving that statenent?
No. | still felt I didn't need to.

And when did you first see that statenent?

The sane, a nonth ago.

Now, the Pritchard video we understand canme out

during Novenber 2007 and you gave M. Vertlieb

sone answers about avoiding the nedia. Wen did

you first see that video, sir?

A The sane thing, again, when | -- just after the
inquiry started, when | canme to your office |
| ooked at the video in its entirety there.

C However this video, of course, received a fair
anount of air play through 2007 and | understand
in 2008 and in the course of this inquiry; is
there any reason why you didn't see the video?

A | chose to avoid the media. |'mnot used to being
in that type of spotlight, so | chose not to watch
the news or | ook at the video.

C Now, let's deal with the types of calls that you
get at the airport. Could you tell M.

Comm ssioner the type of call that you -- the sort
of calls that you receive at the airport and

whet her or not you received a call like this in

t he past?

A Typically the types of calls we would get would be

screening al arns at checkpoints, if soneone has

sonething in their |uggage; vagrants; disturbances
on a plane, whether they be, you know, drug use or
smuggl ing drugs on a plane, that type of thing.

A Yes.

C It spans sone 36 pages and ended at about 9:57
t hat nor ni ng?

A Yes.

C Did you seek any advice prior to giving that
st at enent ?

A No.

C And when did you first see that statenent?

A The sanme, just after the inquiry began when | had
my first neeting at your office.

C The third statenent was taken on Cctober the 18t h;
is that correct?

A Yes.

C And it is a short statenment, just spanning two
pages?

A Yes

C

A

C

A

C
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|"d never, ever received a call like this before.
C Now, in terns of a call |ike this, never having
received it before, in ternms of your view of the
situation, can you tell M. Comm ssioner whet her
you considered this a call that required sone
speed of dispatch or what?
A Sorry? Say it again?

C Poor | y-worded question. How did you view this
call when you received it? Wat was your thought
process?

A | thought it was a high-priority call with the
call comng in of |uggage being thrown and chairs
being thrown. | wanted to get there as soon as
possi ble, 'cause | haven't, like | said, dealt

with anything like that before.

C Ckay. Now, you were taken to the conputer
printout for this call. D d you see or analyze
the conputer printout at any point in time during
the course of going to the call?

A No. | just wanted to get to the call and dea
with it. Like | said before, the only thing that
| 1 ooked at was where it was exactly, what |evel
of arrivals, 'cause there's two |evels, and |
wanted to know where it was. Didn't have tine to
go into it nore.

C Now, you have been led by ny friend about certain
behavi ours of M. Dzi ekanski when you first
encountered him could you tell the conm ssioner
in your owmn words what you observed of himand his
behavi our when you first contacted him when you
first had contact wwth himand prior to trying to
communi cate with hin®

A Before trying to communi cate, saw, |ike |I said, he
was agitated. He appeared as though he was
sweating and his eyes were really wide. He's
breat hi ng heavily, |ike he had been through
sonet hing. And, yeah, he just seened very
agitated. And that's when | tried to conmunicate
with him The -- comng into the airport, |
mentioned | heard yelling and -- yeah, so those
are the observations | nade before speaking to him
the first time or attenpting to conmuni cate.

C Did you make any observations as to whether or not
he was under the influence of anything?
| suspected that he was under the influence of
possi bly a drug or al cohol, but | was not sure.

C And in that sense, did you snell any al cohol ?
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A No.

C When you say you weren't sure, how did you -- how
woul d you describe hinf What made you think he
was under the influence of drug or al cohol?

A Just like | said, he was sweating, and he was --
his eyes were really wide and just seened
agitated, like | said.

C Now, you said you tried to comunicate with him
correct?

A Yes.

C And in the course of describing to M. Vertlieb

your communi cations, you pointed out pushing your
hands down, correct?

A Yes.

C And you held up your -- | believe it's your |left
hand, being right-handed -- sorry, |eft-handed, |
do it the other way, and notioned a witing --
notioned |ike witing on your left palm is that
correct?

A Yes.

C And that part, that mnme action as you descri bed
it, you' ve pointed out on the video, correct?

A Yes.

C The cal m ng down with the hands down, you don't
see on the video because the canmera is noving to a
second | ocati on.

A Yes.

C Now, what experience have you had -- had you had

prior to Cctober 14 in being able to communi cate
wi th people that didn't speak English, that you
knew di dn't speak English?

A Well, before coming to the airport, | worked over
a year in the City of Richnond and it has a very
hi gh Asi an popul ation, Chinese to be specific, and
a lot of them English is their second | anguage

and so we -- | dealt with a |lot of people
successfully that do not understand English in the
past .

C And have you had difficulties in communicating in
t hose circunstances?
No

Now, you have been questi oned about the change in
behaviour, and I'mgoing to refer you to a
specific matter and that is the situation where he
had the stapler in his hand and his ot her hand
clenched as a fist, sonething you just described a
few nonents ago; is that correct?

O >
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A Yes.

C How were the el bows di spl ayed? How were the --
how were the arns at the el bow when he was in that
position with the stapler clenched in one fist and
the other hand in the formof a fist?

A The el bows were just slightly away fromthe body.

C And with the armcrooked at the el bows at either
90 degrees or |ess?

A Yeah. The arns were bent.

C And had you seen that in the video?

A You can tell slightly fromthe back that -- when

his arnms are away from his body, but you can't
see, of course, the hand position.

MR. H RA: Now, M. Lunn, | wonder whether you could
play from 3:03:45 to 03:49?
And O ficer, you' re going to have to react

qui ckly, Oficer. [If you could ask for the tape
to be stopped when you see the el bows in that
posi tion.

(VI DEO BEI NG PLAYED)

A It's there. H's arns cone out and you can see it
on the side, once he picks up the stapler. It's
-- the arnms cone out |ike that.

C And that's away fromthe --

A Yes.

C -- the body?

A Slightly away fromthe body, yes.

C Al right. Now, | forgot to ask you this --

MR HRA That's all right, M. Lunn, we can -- M.
Gles, if we can have the lights back on

(VI DEO STOPPED)

C Now, | forgot to ask you this when you first cane
to the airport to deal wwth M. Dzi ekanski and
your initial dealings with him D d you consider
hi m arrest abl e?

A When we first dealt with him no, | would...

C What were you trying to ascertain when you first

started dealing with hin®
W were just trying to comrunicate with himand
see if we could get sone identification, see what
he was doing there.

THE COW SSIONER: | don't understand what arrestable
nmeans?
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MR. HRA: That's a very good point.

C Did you think you could arrest hin®

A No.

THE COW SSI ONER: You nean perm ssi ble or physically?

A | think he's asking if | saw enough evidence right
away to arrest him

THE COW SSIONER: All right. Thank you.

MR. H RA: Yes, thank you, M. Conm ssioner. | don't
do very well sonetines, as you mght well see.

THE COW SSI ONER: You're doing all right.

MR, HI RA:

C Now, did you notice any debris or broken equi pnent
when you started to deal with hinf

A | did not see it right away. | saw, like | said,

chairs that were beside himbut did not see the
debris, no.

C So when you first start to deal with him what is
your objective? Wat are you trying to do?
| was trying to communicate with himand get to
t he bottom of basically why he was sweating, why

he was -- seened a bit agitated and try to see if
there was anything we can do for him
C Ckay. Now, his novenents, how did you perceive

hi s nmovenents before we get to this point in the
video and before he puts up his hands?

A Bef ore he threw up his hands, you said?

C Yes.

A kay. At that point, he wasn't -- he didn't seem
to understand it and just wasn't conplying, so
basi cal | y non-cooperati ve.

C Ckay.

A At that point.

C When he threw up his hands, what did you perceive
that action to be?

A At that point it was resistant 'cause he threw up
hi s hands and turned away from us.

C When did he start to becone conbative and becone
conbative?

A When he noved towards a table and knocked sone

t hings off and picked up the stapler, once he
turned back towards us, | considered that to be
conbative then and it conti nued as he was
approachi ng us.

C Now, let's go back for a nonent to your Taser
training. Perception, officer perception, what if
anyt hi ng does that play in your training, either
Taser training or use of force training?
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|"mnot sure | understand the question. Sorry.
Al right. You're famliar with the IMMrings;
is that correct?
Yes.
Are you able to tell the conm ssioner what role
your perceptions play in ternms of the use of force
that you believe you' re authorized to deploy?
A Well, we -- the course of action we take is
determ ned by our perception of the type of
behavi our that's exhibited by the person.
MR HRA Geat. | wonder whether | mght actually
have Exhibit --
THE COW SSI ONER: |
MR H RA: Yes.
THE COW SSI ONER: |'s there any suggestion we're going

O O>

think we'll take a brief break.

past 4:007?
MR HRA | think M. Vertlieb has nade that request.
"' m happy to do so. |'mhappy to sit until 5:00

i f necessary.

MR. VERTLIEB: M. Conm ssioner, just on that, just
fromtaking a soundi ng, ny sense would be we're
better off to break at the usual tinme and start
early tonorrow norning at 9:00.

THE COW SSIONER: All right. We'Ill take a brief break
now t hen.

THE REA STRAR. W will recess for ten m nutes.

(W TNESS STOOD DOWW)

( PROCEEDI NGS ADJOURNED FOR AFTERNOON RECESS)
( PROCEEDI NGS RECONVENED)

THE REA STRAR. Order. The hearing is resuned.

CST. KWESI M LLI NGTON, a
W t ness, recall ed.

CROSS- EXAM NATI ON BY MR- HI RA ON BEHALF OF CST.
M LLI NGTON, conti nui ng:

C Now, I'd like to deal with your Taser training
here for a nmonent. \What instruction, if any, have
you received regarding Tasers and injuries?

A W were trained that it's actually the | east

injurious nmethod to gain control of a subject.

Least injurious to whon?

To the person.

>0
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C Regardi ng the use of Tasers in stun nbde, what
training, if any, did you receive in that regard?

A Sorry. Repeat it again.

C Vell, when you're using a Taser in stun node, are
there particular |ocations on the body where it's
perm ssible to use a Taser?

A Yeah. You can use it on the body. It says to
avoi d the neck and head areas.

C What about the shoul der areas?

A You can use it on the shoul der, yes.

C And when you're using it in stun node, the
obj ective is what?

A It's pain conpliance at that point.

C What does that nean?

A It's basically a |ocalized pain to just achieve
conpliance or disorient basically.

C Sois it a fair statenent to say that your
training is that the application of the Taser in
stun node creates pain, which hopefully shoul d
| ead to conpliance?

A Yes.

C And the term"stuns" in relation to the IMM does
that have a special neaning in the | MM

A Stuns fall under enpty hand control

C And in your Taser training, what are the primary
obj ectives? What are you taught is the primry
obj ective?

A Public safety is always our primary objective.

C And where does police safety fall into the
situation?

A It's just after that. Police safety is essenti al
to ensure public safety.

C Are you taught anything about sonething called the
Al M princi pl e?

A Yes. AlMstands for ability, intent and neans.

If all three are net, the person has the ability,
the intent and the neans to do harm then you are
justified in taking a course of action.

C |"mgoing to cone back to that. Now, we've heard
sone evi dence regardi ng clacking. Wat training,
if any, do you receive regarding clacking or
sounds and Tasers?

A W're trained that silence is what you want for a
conplete circuit. |[If you can hear any cl acking,
basically that nmeans that there's an inconplete
connection and one or both probes are not
connected, or in stun node it neans it's not
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connecting with the person.
MR H RA: Now, M. Conm ssioner, | don't recal
whet her the training manual was marked as an

exhibit. M feeling was -- that's all it is --
was that it was marked as the penultimte exhibit.
THE COWM SSIONER: | can't recall that.

THE REG STRAR  The training manual was not marked.

THE COW SSIONER: No, it wasn't marked.

MR HRA | wish to showto the police officer a slide
fromthe training manual. My version just has a
yellow line through it and | don't know where in
the training manual it fits because it was sent to
us at 3:30 on Saturday afternoon. Maybe | can
t hrough ny nethodol ogy help identify it.

THE COW SSI ONER:  Go ahead.

HI RA:

C "' m showi ng you, officer --

THE COW SSI ONER: What' s t he headi ng?

MR HRA Wll, that's the problem M. Comm ssioner.
They canme in six PDF files, and | think this is
the fifth file and the heading, | think, is

"Tactical Considerations.”™ |If | can just give you
my book, M. Comm ssioner and it will have the
heading. [I'll show you at the red spot where |'m
goi ng.

THE COW SSIONER: All right. | don't have that. No,

| don't have that. Go ahead, though. Don't |et
me sl ow you up

MR, HI RA:

C " m going to show you one of the Power Poi nt
slides, sonething called "Silence Is Golden." Do
you see that?

A Yes.
C And under it it has [as read]:

The CEWs electrical circuit is relatively
qui et in actual human use.

Do you see that?
A Yes.
C [ As read]:

Practice targets are |oud since energy is
arcing in the air and then there is a point
which is vetted to ensure public and officer
safety.
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Do you see that?
A Yes.
C And the next slide is [as read]:

Loud arc equal s bad connection. Conducted
ener gy weapon eval uation project |less than
100 percent.

Do you see that?

A Yes.

C What do you understand by the term"silence is
gol den” and "l oud arc equal s bad connection"?
That is what we were just discussing. Silence is
if you can't hear anything, that means the current
is conplete and there's actually -- it's actually
travelling and the CEWis working properly. |If
you hear a loud arc, which is what | refer to as
cl acking, that neans that there is a bad
connection. Either in push stun node it's not
connected with the subject, or in probe nbde one
or both of the probes are not connected.

THE COW SSI ONER: When we wat ched the video, we heard
quite a loud noise for the first deploynent of the

Taser. |Is that not a loud electrical noise?
A That is the initial deploynent when it cones out
of the cartridge. It nmakes a --

THE COW SSI ONER: So you're not tal king about the
initial noise?

A No, no. That is --

THE COW SSI ONER:  All right.

A -- the first firing.

MR HRA: M. Commssioner, | will be dealing with
that in due course.

C Now, at the end of January, having taken your
Taser course and received one of these Taser
manual s, the part that's vetted in "Silence |Is
Gol den, " could you read into the record what it
says.

A It says [as read]:

If electrical current is loud during field
hit and the subject is not reacting, the
energy is likely shorting out and may not be
effective. Reload and depl oy second shot at
alternate area or consider options.

C Now, what, if anything, are you taught about
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controlling a subject and putting handcuffs on a

subj ect ?

Sorry. Repeat the question.

What is your training, or do you receive any

trai ning regardi ng handcuffing a subject?

You nean in the Taser training or regular?

Well, either in Taser training or regular

trai ni ng.

Well, that is the way we control soneone when

they' re under arrest is by handcuffing them

That's how we control a subject.

And how are you supposed to handcuff thenf

Behi nd their back.

Before | get to that, you also received sone

trai ni ng about sonething called failure analysis.

Do you recall that?

A No.

C "' m showi ng you a slide that | received. Could
you tell nme whether you have any recoll ection of
this? Under failure analysis, it reads [as read]:

> O O>

OO0

Video training points. Listen to the CEWtoO
detern ne when contact is made and | ost.

Do you recall any training in that regard?

A Yeah, we are supposed to listen to it and that's
how you determ ne whether there's a full contact
or not.

C And do you receive any instruction about the
strength of a Taser in relation to, say, a
defibrillator?

A Wth regards to --

THE COW SSI ONER: Certainly you're not getting into
expert testinony here, are you?

MR HRA: No, but I amgetting into a specific point
of their training.

THE COW SSIONER: Wl |, all right. Conparing it to a
defibrillator --

MR. H RA: You know, M. Conm ssioner, | saw this and |
t hought, well, it's there. |It's part of the
trai ni ng.

A VWll, we are trained that it's 800 tinmes stronger,

the defibrillator is, than the CEW
THE COW SSI ONER:  What am | supposed to do with that?
MR HRA Well, M. Comm ssioner, it's part of the
training that the Taser is safe.
THE COW SSI ONER:  All right.
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MR HRA If you're told that --

THE COW SSIONER: Wl |, all right, that's a different
poi nt .

MR HRA It's a natter to be wapped up in due
course, in argunent.

C Now, either in your Taser training or in your
training at Depot with respect to use of force and
sel f-defence, what, if anything, are you taught
about reaction tines?

A Well, reaction is always slower than action.
Sonmeone makes an action and then your reaction
tinme is always afterwards.

C Are you given any training as to the |evel of use
of force that you nmust enploy in relation to the
behavi our or force being used by the subject?

A Wth regards to that, we're trained that our |evel
of intervention always has to be one step higher
than the force being used. That's the best way to
ensure that we achieve safety.

C Are you given any training with respect to speed
of action?

A Vell, we have to act quickly and we have to get a
situation under control as quickly as possible.

C And that's specific training?

A Yes.

C And getting a situation under control in relation
to handcuffing, what training do you have in that
regard, in other words --

A Well, that's how you get a situation under
control. |If sonmeone's in handcuffs, they're not
likely to re-escal ate or becone aggressive or
what ever .

C Okay. Now, let's go to the Taser depl oynents.
You have told the Conmm ssioner why you depl oyed
the Taser on the first occasion, correct?

A Yes.

C Keepi ng aside the video, | want to know about what
you thought at the tinme. Wat did you think had
been achi eved, if anything, by the first
depl oynent ?

A Like | said, | could tell he was feeling sone of
the effects of it but he was still not under
control, so that's -- that's all we had achi eved,

himstarting to feel the effects.

C And when you say starting to feel the effects,
when you depl oyed that Taser, what did you expect
woul d happen to your subject?
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A Like I've said before, | expected himto drop
i mredi ately and be immobilized. You're not
supposed to be able to nove. It overrides your
nmuscl e contractions so that that was supposed to
be enough to take himinto control.
Had you used a Taser before?
No.
Have you used one since?
No.
Now, the second Taser deploynment. Did you believe
he was on the floor or not at the tinme of the
second depl oynent ?
Like | said in ny statenent, | believed he was
standing at the time of second depl oynent.
Now, you have spent a fair anmount of tine
listening to the deploynents, both in an enhanced
audio formthat was provided to you on the weekend
t hrough the RCWMP -- or | should say through the
Comm ssion -- and in the Wndows Medi a Pl ayer
vi deo form provided through the disclosure nmade
through the IHIT files, correct?
A Yes.
C And you have prepared a table of points in the
vi deo and the audio, which are two separate files,
where you hear clacking; is that correct?
A Yes.
MR, H RA: Now, M. Commssioner, | can do it the |ong
way or the short way. The short way is clearly

OO0

>

| eading. The long way is, well, doing it the |ong
way.
THE COW SSIONER:  Well, in that it's pre-prepared,

unl ess | hear an objection, you go ahead and | ead
it, because | understand that you're tal king about
a prepared docunent.

MR HRA: Yes. And nmaybe | should lay a little bit
nmor e foundation

C What acoustical nethods did you use to prepare
this tabl e?

A What | did was | listened to it with headphones
because it's definitely a lot easier to listen to
it there. And | listened to both files and ki nd
of stopped it when -- when | coul d hear cl acking.
And that's how | did it.

C And you have set out the various points in the

vi deo that you hear clacking; is that correct?
A Yes.
C And this was a docunent that you wanted to refer
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M. Vertlieb to earlier in your evidence?

A Yes.

C Do you have that document with you?

A Yes.

C Coul d you produce it? And you prepared that on
Sunday; is that correct?

A Yes.

C After receiving the enhanced audio file on the
weekend, correct?

A Yes.

C And on the second depl oynent, | ooking at the
video, it's your evidence that you can hear
cl acki ng between 3:57 and 3:59?

A Yes.

C And on the audio at 3:58?

A Yes.

C And on the third deploynent, that you can hear
cl acki ng between 4:15 and 4: 17 on the video?

A Yes.

C And on the audi o between 4:15 and 4: 187

A Yes.

C And on the fourth deploynent, that you can hear
t hree seconds of clacking on the video between
4:28 and 4:37?

A 4: 31.

C | beg your pardon. 4:28 and 4:31?

A Yes.

C And on the audio, two separate points, 4:24 to
4: 267

A Yes.

C And then 4:29 to 4: 317

A Yes.

C And on the fifth deploynent, there's clacking on
the video at two separate points, one second, 4:35
to 4:367?

A Yes.

C And 4:38 to 4:40 for another two seconds?

A That woul d be three seconds. Yes.

C Al right. And on the audio for 4:35 to 4:407?

A Yes.

MR HRA | wonder if that could be marked as an
exhibit.

THE COW SSI ONER:  Yes, and you'd better have copies
for everyone.

MR HRA | will have copies, M. Conm ssioner.

THE REA STRAR: That docunment will be narked as Exhibit
Nunber 53.
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EXH BIT 53: Copy -- Conparison of
Depl oynents and Contacts Chart dated March 1

2009
MR, H RA: | always have a nessy brief. 1've lost ny
copies. 1'll get themto you. I|I'msorry, M.
Comm ssioner. Oh, they're right here, under ny

nose.

THE COW SSIONER: O ficer, are you suggesting that
when you hear clacking there is no current
penetrating the individual or a reduced anount of
current, or are you saying?

A It neans either one or both probes are not
connected, so for the probe node it can be a
reduced anount of current. It doesn't nean
necessarily no current. But with the push stun,
it's definitely no current because it's -- either
you can hear it and it's not working or you don't
hear it and it's connected.

THE COW SSIONER: Al'l right.

MR, HI RA:
C Now, the third deploynent. Sorry, before we get
to the third deploynent, | may have asked you

this. Ws it your intention to Taser M.

Dzi ekanski for a second tinme when he was on the
ground? For the second deploynent, was it your
intention to Taser himwhile he was on the ground?

A My original intention was when he was standi ng.

C | gather you hadn't perceived himto have fallen
to the ground?

A No. No, not at the tine.

C The third deploynment. Wat caused that?

A Like | said before, he was still Kkicking and
struggling and he was not putting his hands behind
hi s back and he was still fighting off the

menbers, and that's when | was advi sed by Cpl.
Robi nson to do it again. And like | said, there
was still no change. He was still fighting. So |
di d.

THE COW SSI ONER: Constable, |I'm having trouble with
what you're telling ne. Wat do you nean you
didn't perceive he was on the ground when | think
you said earlier that he was on the ground?

A | think that Ravi was referring to when | had
originally given ny first statenent and | thought
he was standing. That's how | -- that's how I

understood it to be.
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MR HRA Let nme try to clarify that, M.

Comm ssioner. It's ny poor questioning.

C You fired the Taser first, correct?

A Yes.

C And you' ve given evidence that you didn't fee
that he was having the full effects, correct?

A Yes.

C The second tasering. What did you think his
position was when you fired the second tinme?

A VWhat did | originally think his position was?

C Yes.

A | thought he was still standing.

C Did you intend to fire the second tine -- was it

your intention to fire the second tine if he was
on the ground?

A No.

THE COW SSIONER: Are you telling nme that at the
monment all this happened, and we see he's on his
back with his legs up in the air and that's when
t he second tasering took place, that you're saying
that despite that you thought that he was

st andi ng?

A Yes. It was a fast-noving situation and | thought
he was standing at the tine, yes.

MR. H RA:

C And you hadn't seen the video until recently; is
that correct?

A No.

C Al right. The third deploynent. You've given
sone evidence regarding that. | wonder whether we
could go to 4:04 on the Pritchard video and go
from4:04 to 4:19, fifteen seconds. And officer,
if you could stop when we're at the third
depl oynent, pl ease.

(VI DEO BEI NG PLAYED)

A It would be there when | stood back up, yeah.

C Ckay. And you heard sone clacking; is that
correct?

A Yes.

C What did you do?

A When | heard the clacking, | took the cartridge
off and | noved towards his rear shoul der area to
apply it in push stun.

C |'"'mgoing to ask that the video be played, and

could you stop when you start to take the
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cartridge off.
(VI DEO BEI NG PLAYED)

| think I may have -- yeah, | took it off there.

| can't see exactly when.

Al right. And your radio at this stage, what has
happened to it?

It's -- the mke has fallen off nmy shoul der area

t here.

(VI DEO STOPPED)

Now, you've told us that you applied it in the
shoul der area, the fourth deploynent, for pain
conpl i ance.

Yes.

VWhat were you expecting to happen on that course
of depl oynment ?

| was expecting that -- at the tine, like | said,
his arms were in front of him | expected his arm
to rel ease so that we could get it behind himto
put handcuffs on.

W' ve heard evidence that that depl oynent was for
nine seconds. Did you realize that it was for

ni ne seconds? Wat's your recollection of it?

No, | didn't realize the tine involved. Now, it's
nost |ikely possible that it was depl oyed for nine
seconds, but fromny audi o and hearing the
clacking, | can tell that it was not applied to
M . Dzi ekanski for nine seconds.

And you have no recollection of a fifth

depl oynent ?

No

In the course of the fourth Taser deploynent, did
you feel M. Dziekanski or were you at all

i nvolved in the tussle on the ground?

| don't recall.

What was your view of the anount of force or the
efforts being expended to bring this man under
control ?

They were very great. There was three nenbers

that were trying -- like all four of us, but we
were trying to get himunder control and he was
actively fighting and still pushing off all of the

ot her nenbers.
Did you have any reaction to that at the tinme?
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Vell, that was what caused ne to go into the push
stun because they were not having any effect on
controlling himeffectively. So that's when

went into the push stun node.

Now, you were asked by ny friend M. Vertlieb
about where the probes hit. Do you know where the
probes hit?

No.

Did you at any point see where the probes were on
t he body?

No.

Do you know whet her both probes nmade contact?

| don't know.
COMM SSIONER: Are you referring to the first
tasering or the second or what?

H RA: Well, there's only one set of probes that
cone out, M. --

COMM SSI ONER.  Yes, | understand that.
HRA: Well, let me clarify.
COM SSIONER:  |'m just wondering how -- are you

suggesting that the two probes did not contact on
the first depl oynment?

H RA: [|I'masking this officer's evidence --

COW SSIONER: Al right.

H RA: [|'masking what his recollection was as to
whet her or not there was contact and if he can
give us --

COM SSI ONER: You're tal king about the first
tasering?

H RA: Yes, let's deal with the first --
COM SSI ONER: First deploynent is a better word.
H RA:  Yes.

What, if anything, can you tell M. Comm ssioner
about where, if at all, you saw the probes nmake
contact on the first depl oynment?

| didn't see where they | anded.

Did you at any point see where the probes nmade
contact, at any point in tinme during your dealings
with M. Dziekanski ?

No.

Now, what, if anything, did you do later with the
Taser and the depl oyed material, the filanents,
the cartridge, et cetera?

| gathered it and eventually handed it over to
Cpl . Brassington.

What did you gat her?

Well, there was the Taser and the cartridge with
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t he expended filanents, the wires, and I wapped
t hose up.

And where did you put thenf

| had themon ne and then | transferred them over
to Cpl. Brassington.

H RA: | wonder whether we could go to the third

Pritchard video.
And could you stop us if you see yoursel f doing
anything with the Taser materi al.

(VI DEO BEI NG PLAYED)

|"mwapping it up there.

H RA: Stop. And the tine count?

(VI DEO STOPPED)

LUNN: Thirty-seven seconds.
H RA:

What are you wrapping up, sir?

| think it's the cartridge with the filanents.
Were the probes attached to the filanents?

No.

Now, I'd |like you to tell the Conmm ssioner why you
depl oyed that Taser.

| deployed it because the male -- well, M.

Dzi ekanski was exhibiting conbative behavi our and
| felt he was a threat to the other officers, and
| acted to stop the threat.

Now, you were al so questi oned about this
conputerized formthat you filled out or you
allegedly filled out, Form 3996.

Yes.

Now, the version of the formthat we were

provi ded, the blank version, by the Conm ssion

| ast Saturday afternoon, |looks like this. It's a
bl ack and white formthat spans sone three pages.
Do you see that?

Yes.

Is that the formthat you filled out?

That | ooks nore of the format, for sure, yes.

Did you fill it out on a conputer or with a pen on
paper, or do you recall?

| don't recall.

MR H RA: | wonder whether that form coul d be marked

as an exhibit here.

THE COWM SSIONER: | think it's reached the stage as an



OCO~NOUITRAWNE

98

Cst.

Kwesi M I1ington

Cross-examby M. Hira (for Constable MIIington)

THE

THE
THE

THE

THE

exhi bit.

HRA |'msorry?

COM SSIONER: | think it's reached the stage to be
an exhibit.

HRA: | don't have a copy but --

COM SSI ONER: | have a copy.

H RA: Thank you.

REG STRAR: That will be marked as Exhi bit Nunber
54.

H RA: That is the exanple of the form M.

Commi ssioner, as opposed to the formitself.
COM SSIONER: Oh, | see. You said the form
don't think the form has been nmarked, the one used
by M. Vertlieb.

VERTLIEB: No, it hasn't. | was going to have al
t hose marked at a conveni ent tine.

COM SSIONER: Well, | think that one is 54A and
one i s 54B.

EXH BIT 54A: Copy - Incident Information
Form Record ID: 4578

EXH BI T 54B: Copy - Conducted Energy Wapon
Usage Report (bl ank)

HI RA:

Let's deal with the formthat was put to you by
M. Vertlieb.

REG@ STRAR. That's the incident information form

H RA: Yes, as opposed to the 3996 or 8 form
can't renenber what it is.

Sir, is it your recollection that you filled out
this form an incident information fornf

| don't recall this format, like | said before.
So I don't renmenber seeing it before, no.

ROBERTS: If | mght, M. Comm ssioner, Helen
Roberts for the Governnent of Canada. The
docunent that's just been marked as Exhibit 54 is
sinply a sanple of the formthat was used in the
training session. |It's been extracted fromthe
Power Poi nt presentation. M understanding is that
Exhibit 54A is a printout that was provided to the
Comm ssi on | ast summer anong many printouts of the
information that is in the Form 3996 that was
actually conpleted by Cst. MIlington for this
incident. | can probably |ocate the actual Form
3996 conpleted by Cst. MIlington but | hadn't
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been asked to do that up till now. | don't know
if that's of assistance to clarify.

THE COW SSI ONER:  Yes. Thank you very nuch.

MR. VERTLI EB: Just since we're discussing this, M.
Hira nmentioned about this material being sent to
hi mon Saturday. | just want to clarify
sonet hing, and Ms. Roberts can hel p, and |
appreci ate her coment about 54A because that was
sent to us sone nonths ago apparently as
representative of the formfor this incident.
But just so M. Hira knows and ny col | eagues
following, in terns of the Saturday delivery, |I'm
grateful to Ms. Roberts, who Friday night, |ast
Friday at about a quarter to 7:00 p.m, sent an
e-mail to our offices saying that she just
realized the PowerPoint presentation provided
earlier was inconplete and she apol ogi zed for the
error, which of course wasn't hers, and she
attached the full PowerPoint presentation that
woul d have been used during the 2007 July training
session and asked us to distribute it to all
participants as soon as possible with her
apologies. It's that July '07 training materi al
that Ms. Roberts found that upon her request,
whi ch we of course understood, sent to all the
participants' |lawers and that's what M. Hra is
now t al ki ng about, nothing to do with the 54A,
whi ch has been around for sonme nonths.

THE COW SSI ONER: All right, thank you.

MR. H RA:

C Just on that note in terns of your training,
you' ve been asked questions about nedical
attention.

A Yes.

C And what, if any, training do you receive with
respect to providing nedical attention to people
who have been tasered?

A Wth regards to that, it's not mandatory to
provi de any nedical attention to sonmeone who has
been tasered unless sonmething in their condition
warrants nedi cal attention.

C "' m showi ng you anot her part of the training
manual materials that we received, as M. Vertlieb
has just described, M. Comm ssioner. It's item
5, "Deploynent Aftercare.” 1'd |like you to read
into the record what the second paragraph says,
item 5. 2.
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A [ As read]:

Ensure the individual receives nedical
attention if any unusual reactions occur or
if you think he or she is in distress.

Thank you. And was that done in this case?

Yes.

Now, you've al so been asked questions about the

debriefing session and questions about the

menbers' neeting after the incident and before

giving their statenents. Let's start with the

menbers' neeting after the neeting and before

giving their statenents.
Did you di scuss your evidence with any of the

menbers before giving your statenment?

No.

At the debriefing session, did you di scuss your

evidence with any of the nenbers?

No. As | said, we just discussed our feelings

wi th the psychol ogi st.

Prior to testifying here, have you di scussed your

evidence with any of your fellow officers?

No.

You have of course net with Conmm ssion counsel

when requested, correct?

Yes.

And di scussed your evidence with Comm ssion

counsel ?

Yes.

Now, you've now had the benefit of hindsight and

the benefit of the video. Wuld you have done

anything differently?

No. We acted in accordance to our training. O

course | never intended this result.

When you say you never intended this result, what

are you referring to?

A | never intended for M. Dziekanski to pass away.

MR HRA: M. Commissioner, | note the tine. | wonder
whet her | m ght have the opportunity to review ny
notes, and if | have any nore questions, | won't
be very long, | can tell you that, tonorrow
nor ni ng.

THE COW SSI ONER:  Now, what is the pleasure in terns
of tonorrow?

MR, VERTLIEB: | think we discussed starting at 9:00

a.m, M. Commssioner. | think that everyone is

OO0
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confortable with that.

THE COW SSIONER: All right. As | understand it, the
obj ect today and the next three days is to
conplete the evidence of this officer and the next
of ficer.

MR, VERTLIEB: That's the hope but things nay not
happen --

THE COW SSI ONER: That woul d be very desirable in that
we're going to adjourn for a while after that.

Al right, nine o'clock.
MR. H RA: Thank you, M. Comm ssioner.

(W TNESS STOOD DOWW)

( PROCEEDI NGS ADJOURNED TO MARCH 3, 2009, AT
9:00 A M)



