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REG STRAR: The hearing i s now resuned.

COWM SSI ONER: Good nor ni ng.

KWESI M LLI NGTON, a wi tness,
recal | ed.

HRA: | think M. Vertlieb wants to interrupt ny
exam nation and nmark sone exhibits, so I'll stand
down.

COWM SSI ONER: Thank you.

VERTLI EB: M. Conm ssioner, | see our registrar

has just stepped out. What | --

COM SSIONER:  He'll be here in two m nutes.
VERTLIEB: COkay. Wat 1'd like to do is just mark
sonme exhibits that we dealt with yesterday. The
first to deal with, Ms. Roberts very kindly sent

us the Form 3996 | ate yesterday. And what |'d
like to do is have that 3996 form marked. This is
the formthat the officer is to conplete. It's
call ed the "Conducted Energy Wapon Usage Report",
and it is three pages long. The portion that |
read out yesterday, off a different | ooking form
that was marked as 54A, is essentially wording as
the actual original 3996 that Ms. Roberts sent us.
So I'd Iike this form 3996, the Conducted Energy
Weapon Usage Report, marked as an exhibit, and
rather than get into withdraw ng exhibits from
yesterday, ny thought would be just to nmark this
as the next exhibit in the proceeding. Al of our
friends have seen a copy of this, and |I believe
M. Gles has a copy there to nmark.

COWM SSI ONER: Any pr obl en??

ROBERTS: Hel en Roberts for the Governnent of
Canada. It was ny suggestion that we substitute
this for 54B, because 54B was a sanpl e that was
given in training that has details of another
i ncident, conpletely unrelated to M. Dzi ekanski .

COM SSIONER:  All right. Let's nmake it 54B.

VERTLI EB: Thank you. W do thank Ms. Roberts for
her hel p.

EXH BIT 54B: Copy - Conducted Energy Wapon
Usage Report Form 3996 substituted for
previ ously marked Exhibit 54B
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VERTLI EB:  Now, just on 54B, there's two areas that
have sone -- potentially sonme personal information
for Corporal Robinson and Constable MIIlington on
the front page and perhaps those shoul d be
elimnated, if anybody is to take copies. And,
M. Gles, I'mlooking at page 1 under
"Supervisor" and under "Menber QOperating Wapon",
there's a couple of pieces of information of a
personal nature, perhaps with phone nunbers and e-
mai |'s, which should just be redacted fromthe
original form

COM SSIONER:  All right, we'll see that that's
done.

VERTLI EB: Thank you. Now, next in terns of
mar ki ng exhibits, I'd like to mark the statenent
referred to by the officer, taken Cctober 14, 2007
as the next exhibit, followed by the statenent
taken October 15, 2007, if we may. And the
third --

COWM SSI ONER: Just a noment, M. G les.

VERTLI EB: |'m sorry.

COWM SSI ONER: Where are we at here now?

REG STRAR. The statenent taken October 15th (sic)
at 0507 will be marked as Exhibit nunber 55. The
statenment of COctober 15th at 0910 in the norning
wi |l be marked as Exhi bit nunber 56.

VERTLI EB: Ckay. | think you nean Cctober 14th,
0507, as Exhibit 55 -- Cctober 14th.

COWM SSI ONER: Yeah, Cctober 14th.

REG STRAR: That's right.

VERTLI EB: Thank you.

REG STRAR: Cctober 14th, that's right.

VERTLI EB: Thank you. So the Cctober 14th is
Exhi bit 55 and 15th of COctober, Exhibit 56.

REG STRAR: That's correct.

EXH BIT 55: Copy - Statenent of Cst. Kwesi
M I 1lington taken Oct ober 14, 2007

EXH BIT 56: Copy - Statenent of Cst. Kwesi
M I 1lington taken October 15, 2007

VERTLI EB: Thank you. And then the next is the
handwitten notes of the officer, and they were --
REG STRAR: They wi Il be marked as Exhibit nunber
57.

VERTLI EB: Thank you. They're five pages.
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EXH BIT 57: Copy - Pages from Cst.
M I 1ington's notebook

VERTLIEB: And then finally for exhibit marking,
the stapler that was seal ed, and we understand M.
G les has the -- has had possession of it and he
opened it yesterday. Perhaps that stapler could
be the next exhibit.

COW SSI ONER:  Yes.

REG STRAR: It will be marked as Exhi bit nunber 58.

EXH BIT 58: Stapler

VERTLI EB: Thank you, M. Conm ssioner. Thank you,
M. Hira.

BRONGERS: M. Commissioner, if |I may, with respect
to the handwitten notes, | prom sed ny coll eague,
M . Buchanan, who is not here today, he was
concerned that there may again be sone persona
information if there were any interviews taken.

So I was just hoping to have an opportunity to
qui ckly look at that to see if we need to redact
personal information fromthat, as well.

COM SSIONER: Yes. Wl l, go ahead when you have a
chance.

BRONGERS: Thank you, M. Comm ssioner.

HRA: M. Commssioner, there is a third statenent
of Oficer MIlington taken on October 18, 2007.
Was ny friend proposing to have that marked as
wel | ?

VERTLI EB: No problem whatever you wish, M. Hira.
We're happy to have it narked.

HRA: It would seemto ne that if you want --
VERTLI EB: That's fine.

HRA: -- to have a conplete record, M. Vertlieb
you may want that marked. It's just a two-page

statenent, just deals with one issue.
COWM SSI ONER: Has anybody ever nentioned it?

H RA: He has actually nentioned it in his

evi dence, not once but a couple of tines.

COM SSIONER: Wl |, all right, we'll have it

mar ked, again, as | indicated before, not for the
truth of the contents but as an adjunct to
under stand the evidence given verbally.

REG STRAR. The date of that docunent, M. Hra?
HRA It's October 18. It is a short statenent.
It's two pages, M. Comm ssioner.
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THE REQ STRAR: It will be marked as Exhi bit nunber 59.
THE COW SSI ONER: Thank you.

EXH BIT 59: Copy - Two-page statenent of
Cst. Kwesi MIlington taken Cctober 18, 2007

MR HRA: M. Gles, could | have Exhibits 54A and
54B, pl ease.

CROSS- EXAM NATI ON BY MR- H RA ON BEHALF OF CONSTABLE
KWESI M LLI NGTON, conti nui ng:

C Now, OFficer, Exhibit 54B has been produced this
nmorni ng and marked this norning. Are you famliar
with this docunent?

A Yes.

C And you conpl eted this docunent as part of the
Taser reporting requirenents?

A Yes.

C And you're nore famliar with that docunent than
t he version which was provi ded yesterday, Exhibit
54A; is that correct?

A Yes.

C You haven't seen that Exhibit 54B exhibited in the
formthat it is in Exhibit 54A?

A No.

C Thank you. Now, | want to deal with two

applications of the Taser first. You have given
evidence and said in your statenents that M.
Dzi ekanski was standing at the tine of the
application of the second Taser; is that correct?
A Yes.
C You' ve had the benefit of the video, and fromthat
it appears that M. Dziekanski is on the ground at
the tine of the application of the second Taser.
Yes.
And did you perceive that he was on the ground at
the tine of the application of the second Taser,
that is, on the occasion in question?
A No. At the -- | believed he was standing, as ny
stat enent said.
What, if anything, would you have done different
if he were on the ground?

O >

A Vell, if he was on -- if | had known he was on the
ground before the application of the second Taser
depl oynent, | would have not done it at the tine.

| woul d have reassessed the situation and we woul d
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have tried to nove in and take control, simlar to
what we did before the third application, and if
it was necessary, | would have applied the Taser
at that tine.

C Great. Let's talk about the fifth application of

the Taser. Do you have any -- | should say the

fifth depl oynent of the Taser. Do you have any
recoll ection of deploying it the fifth tinme?

No.

You' ve had an opportunity to ook at Pritchard

vi deo nunber 2; is that correct?

Yes.

And what, if anything can you tell us about the

fifth deploynent in relation to that video?

Well, | can see fromthe video that at the tinme of

the fourth application | was at his rear shoul der

area, and the time of the fifth application | was
actually around on the other side. The audio
version that was produced to nme on the weekend of
just the audio, | could hear the clacking sound
before the fifth application, which indicated that
there was no contact. It was just being depl oyed.

And like |I said, | could see nyself on the other

side of him during the tinme period that the fifth

application woul d have been done. M expl anation
for that woul d have been that | nay have, due to
the stress of the situation, been holding the
trigger, but it definitely was not in contact with

M. Dzi ekanski at the tine.

THE COW SSIONER: | want to be clear about this.
Yesterday you told nme that the clicking sound
didn't necessarily nean there was no contact with
the person in the sense that electricity was
entering the person. Rather you said it neant
either there was none or it was reduced.

A | said in the probe node it can be reduced if you
hear cl acki ng.

THE COW SSI ONER:  Yes.

A But in the push stun node, which is what |I'm
referring to now.

THE COW SSI ONER: Yes.

> O O>

A There is no chance of any contact --
THE COW SSIONER: Al'l right.
A -- if you can hear the -- the cl acking.

MR. H RA: Thank you, M. Comm ssioner.
C Now, what, if anything, did you notice about M.
Dzi ekanski after the handcuffs were put on hinf
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When t he handcuffs were finally put on, there was
sone grunting, sone sounds he was naki ng, and he
was still squirmng for a couple of mnutes. And
it was after that that Constable Bentley had said
that his ears were turning blue, a couple of
mnutes later, and that's when we put himin the
recovery position and EHS was cal |l ed Code 3.

Are you able to help the Comm ssioner with
reference to the Pritchard videos as to when your
recol lection is of EHS bei ng sunmoned or your
recol | ecti on of when he was turning blue?

Based on what | saw fromthe video, at the end of
t he second video we were still gaining control and
he was in cuffs. | would say it was between the
second and the third video that the turning blue
part and the EHS was cal |l ed, because at the

begi nning of the third video he was already in the
recovery position, which indicates that all of

t hat woul d have happened just in between -- just
before the start of the third video.

Now, yesterday Comm ssion counsel suggested that
there were four Mounties in vests with a nunber of
tool s, and asked you whether you were scared or
whet her you were fearful and why you were fearful
and you used the termthat you were fearful.

Coul d you expl ain what you neant by that ternf
VWll, basically, by "fearful”, | believed that M.
Dzi ekanski was going to harmone of the officers.
| believed he had the ability and the intent and
the neans to -- to do that. Wth regards to the
ability, he had -- he was standing in front of us,
and that there was nothing blocking himfrom
reaching us, per se, for exanple, the glass in

bet ween the secure side and the public side, that
woul d have prevented his ability to attack us.

The intent, his armwas rai sed, he had the stapler
in his hand, and that was the neans. So |

beli eved he was going to cause harmto one of the
officers and that's what | neant by fearful

Now, when you say the "intent", what do you nean
by that?

Well, the intent was denonstrated by his hol ding
the stapler up and his other fist clenched, as
wel |, and hi m approachi ng us.

And t he means?

Well, the means woul d have been the stapler.

Now, why did you depl oy the Taser as opposed to
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usi ng anot her option?
Well, fromny training, we're trained that the
Taser is the least injurious neans to bring a
subj ect under control as fast as possible, so
that's why | used it.

H RA: Now, M. Conmm ssioner, there is one other
housekeeping matter. | wonder whet her Comm ssion
counsel has the enhanced video -- sorry, the
enhanced audi o that was produced to us on Friday
afternoon. It should be nmarked as an exhibit, for
it dovetails with the table and this officer's
evi dence regardi ng cl acki ng.

COM SSIONER:  All right. | know nothing about
that particularly. Any comrent?

VERTLI EB: No, no comment, no objection.

COM SSIONER: All right. That wll be the next
exhi bit, then.

HRA: Well, let me then just address that with the
witness, and try to enhance, so to speak, your
know edge in that area.

COW SSIONER: Al right.

HRA: M. Gles, if | could have the table
prepared by the witness, that | think it's Exhibit
55. Perhaps it's the prior exhibit. Yes.

REA STRAR:  Exhi bit 53?

H RA: Sorry.

Oficer, I'"'mshow ng you Exhibit 53. This is a
chart, a chart that you prepared regarding

depl oynents, video clacking and audio clacking; is
that correct?

Yes.

The video cl acking, what video did you use for
that colum of the chart?

The Pritchard video, and --

Sorry, keep going, Oficer.

Sorry. The Pritchard video in Wndows Media

Pl ayer, specifically.

And with regard to audi o clacking, what did you
use for that portion of the chart?

The audi o version that was produced to ne.

And that was the version produced to you on the
weekend?

Yes.

"' m showi ng you a copy of a disk that I'"'mtold is
-- contains two audio files and is entitled
"Enhancenent Audio on the Pritchard Video". Was
it adisk simlar to this?
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A Yes.

MR H RA: M. Conmmssioner, | wonder whether that disk
could be marked as Exhibit 53A, just so that it's
tied into the table.

THE COW SSI ONER:  Yes, all right.

THE REA STRAR: It will be nmarked as 53A

EXH BI T 53A: Di sk entitled "Enhancenent
Audi o on the Pritchard Vi deo"

MR HRA: Oficer, those are ny questions of you.
wonder whet her you coul d answer questions of other
counsel

CROSS- EXAM NATI ON BY MR, KOSTECKYJ ON BEHALF OF ZOFI A

Cl SONEBKI -

C Sir, how many hours did you spend listening to
t hose audi otapes and reviewi ng the video over the
course of the weekend to produce table 537

A | would say it was a few hours. | don't know
exactly how many.

C How many hours, sir?

A | don't know the exact anount.

C Ten?

A | don't know how many.

C Possi bly ten?

A It's possible.

C Yeah. Now, you didn't spend -- or hear that
cl acking on the night in question, did you, sir,
on the 14th of Cctober?

A Wi ch depl oynent are you referring to?

C Any of the clacking. You didn't -- you didn't
hear clacking on COctober the 14th?

A Actually | did hear clacking on the third
application on the night of the 14th.

C So you heard cl acking on one occasi on and one
occasion only on the night of the 14th. That's
your evidence here today; is that correct?

A | remenber hearing it on the third application,
yes.

Yeah. And you had to listen for over ten hours to
try and find that clacking on these two videos in
order to prepare this table, 53A; is that correct?

A Like I said, | don't know exactly how many hours

it was.
C Yeah, but probably ten or nore, right?
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O O >

>

| don't know for sure.

Vll, your earlier answer to nme, sir, was that
when | suggested to you ten, that you said yeah

it could have been ten.

| said it was possible, but I don't know the exact
anmount .

Al right. Now, is that easily discernible, this
cl acking sound, to ne listening to this audio, or
does it require your special ear to be able to
hear that?

| don't know if you could hear it. | used
headphones to hear it.

Al right. Has anybody else listened to it,
anybody i ndependent and that you' ve listened to it
with and confirned to you that they could hear the
cl acki ng?

Besi des ny | awer, no.

Al right. Now, do you have any martial arts
training, sir?

No.

Vell, hold on now. You went to Depot. You took
martial arts training at Depot, did you not?

When you say "martial arts training”" | refer to
sonet hing specific, a specific martial art taught,
such as Jujitsu or sonme other form | don't have

anything like that. W are taught basic hand-to-
hand at Depot.

It's alittle bit nore detailed than that, isn't
it, sir? Aren't you m srepresenting what you're
taught at Depot? Let's talk about that for a
second. You take about 75 hours of training at
Depot in self-defence, correct?

| don't know how many hours, but it's a |ot of
hours, yes.

Yeah. You're there at least a few tinmes a week,
three or four times a week doi ng sel f-defence?
Yes.

And you have sel f-defence instructors that are
usual |y people that carry black belts and such

t hi ngs?

| don't know their qualifications. They're
trainers. | don't know what their martial art
background i s.

You're telling me that you go in training and you
deal with instructors that you have for a six-
month period of tine and no one ever tells you
that they carry a black belt in Karate or Judo or
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el se, you don't know that infornmation?

| don't know.

Al right. Well, you do self-defence training,
you start off wth things |ike Judo and westling,
don't you, sir?

Yeah, we do.

Body novenent. You learn to get on a mat and you
| earn to do body novenent, |everage, correct?
Body novenent, okay, yes.

So you start off with things Iike westling, you
nmove into Judo and throws and holds, correct?

We do all that, yes.

Yeah. And then after you do that you nove into
Karate, kicks and punches, correct?

| don't recall being taught Karate, but soft hand
control -type noves.

Well, do you renenber being taught punching in
Karate? Do you ever renenber saying "Kiyai"?

O >

No.

Ckay. D d you ever learn to do any Karate

punchi ng?

Not to ny recollection, no.

Did you practice any kicks?

No, not that | recall. No.

Okay. D d you get involved in ground fighting?
Did you ever hear that ternf

Yes.

Gound fighting. Wat is ground fighting?

It's -- for the purposes of our training it's how
to control soneone if you're on the ground with

t hem

It's about -- it's basically street fighting,
isn't it, sir? You' re taught how to street fight.
| wouldn't consider it that, no, it's controlling.
You' re taught how to incapacitate soneone who

m ght be attacking you, correct?

We're taught to gain control of sonmeone if they
are fighting us, yes.

Yeah. And you're also taught that if your life is
in peril, you' re taught how to choke sonebody out,
right?

We are taught the carotid choke, if that's you're
-- if that's what you're referring to, carotid
control, which would be sonmewhat of a choking
manoeuvr e.

Not somewhat, it's a choking manoeuvre, correct?
Yes.

>0 OO O O > O O O

O > O O

>

>0
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C Yes. You practice things like in the event that
you shoul d have to di sarm sonebody who's got a
knife and you don't happen to have a weapon. You
practice that?

A Yes.

C You even practice in the unlikely eventuality that
you' re unarned and sonmeone has a gun, how to
di sarm someone with a gun, even though it's a
hi gh-ri sk manoeuvre, aren't you?

A Yes.

C You spend a lot of tinme fighting wwth very, very
fit guys on a mat, don't you, sir?

A Yes.

C You sit back-to-back, sonebody blows a whistle and
it's who can take the other guy down, right?

A | don't renmenber sitting back-to-back, but
sonething |like that, yes.

C VWell, sanme idea. You sit back-to-back, or you're
put into a position and it's your job to take the
ot her guy out, or vice-versa, right?

A Yes.

C Al right. Now, you and Constable Bentley had
simlar training, correct?

A Yes.

C Because you and Bentley are very close in tinme at
Depot, correct?

A | believe we're about a year or so apart.

C Okay. | actually thought it m ght be six nonths
apart. Did you recollect seeing Bentley at Depot?

A No.

C Now, after you finished Depot you did recruit
field training?

A Yes.

C Did you conplete that in the required six-nonth
period of tinme?

A Yes.

C And while you were doing recruit field training
you had a trainer, correct?

A Yes.

C Is that trainer involved in any way in this
i nvestigation?

A No.

C It wasn't sonmebody that took statements or in any

ot her way got hinself involved in the course of
this investigation?

My trainer you're tal king about?

Yes.

O >
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O > O O O

O OO

No.

Al right. Now, you renmenber the training

obj ectives of the RCWP?

Specifically what are you referring to?

Well, do you recollect that one of the things they
were telling you that they wanted you to devel op a
pride in yourself and in the RCOMP, and to that end
t hey taught you about the history of the RCWP and
tried to make you prideful in being a nmenber of

t he RCWP?

Yes.

They wanted you to conduct yourself in a way that
you would reflect well on the RCMP?

Yes.

They wanted you to devel op and exercise discretion
in how you dealt with people?

Yes.

They tal ked to you about approaching individuals
and suspects and treating everyone as if they were
aclient, and they referred to people as clients?
Yes.

And they said to you, you have to | ook

subj ectively at people and we want you to be
enpathetic with people that you're dealing with

Do you renenber that word, "enpathetic"?

Yes.

That was stressed to you, correct?

Yes.

And they tal ked to you about comrunity based
policing, you renenber that?

Yes.

And the whol e notion was that what you're trying
to do as a police officer is show professionalism
You were trying to show that you as a professional
police officer have certain skills. You could
resol ve conflict, and that you turn to physi cal
force as a last resort, correct?

Yes.

And you were taught that an officer that can
resolve a situation wthout using force, but can
do it with persuasion, advice and warning i s nore
hi ghly val ued than the person who turns to

physi cal force, correct?

It's preferable, yes.

Yes. And that that's the kind of attitude and the
type of work that makes you | ook nore professional
in the public's eyes, correct?



OCO~NOUITRAWNE

13
Cst. Kwesi MIIlington
Cross-exam by M. Kosteckyj (for Zofia C sowski)

A Yes.

C Al right. Now, you were also taught in this
operational framework call ed CAPRA, do you
remenber that?

A Yes.

C And CAPRA is sonething that you're famliar with
even today and it's used in the field, it's what
you all operate by, correct?

A Yes.

C CAPRA, "C' stands for client?

A Yes.

C "A" stands for acquire and anal yze the situation,
correct?

A Assess the information.

C Assess. "P" stands for partnership?

A Yes.

C That's the partnership of the people that you work
with and al so people in the conmunity, correct?

A Yes.

C And then you tal k about response, and you're
supposed to use a neasured response, a response
that fits the circunstances, correct?

A Yes.

C And then you' re supposed to assess, to continually
i nprove, right?

A Yes.

C Yest erday you were asked as to whether you would
change anyt hi ng about how you acted. W
under st andi ng was your answer was: "In the
circunstances | woul dn't change a thing. |
couldn't." Is that accurate?

A | responded that | acted according to our
training, so...

C And you said you would do it the sane way again

A Yes.

C Ri ght ?

A Yes.

C This is after assessnent for continuing
i nprovenent. You didn't see how you coul d inprove
what you did, right?

A You're saying | said that yesterday?

C Yeah.

A Ckay, yes.

C Do you still stand by that, apart fromthis change

that you made, that if you had realized now t hat
M. Dzi ekanski was down on the ground scream ng,
that you woul dn't have tasered himthe second tine
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at that point?
Since | ooking at the video and after the questions

fromRavi, | have since said that I would change
the assessnent process after the first Taser

depl oynent.

That was a change between yesterday and today,
right?

Si nce seeing the video and being shown that, yes.
Yeah. Well, you've had a year and sonething to

re-eval uate and reassess what you've done, and
it's only this change that you have cone up with
is that correct?

As | nentioned yesterday, | only saw the video for
the first time a nonth ago when | was starting the
proceedi ngs after the inquiry had started.

Yeah, but you've had lots of chance to revi ew and
to think about what happened and what you could
do, and what you're telling us today is the only
thing that you woul d change is the fact that now
that you know that M. Dzi ekanski was down, you
woul d have reassessed before tasering the second
tinme.

Yes.

That's the only change.

Yes.

Al right. And you understand in this client-
based nodel that you're taught at Depot, and that

you -- is reinforced to you when you're out in the
field as well, correct, the client-based npdel ?
Yes.

That victins, W tnesses, everyone deserves
treatnment, professionalismand respect.

Yes.

And you're taught to be m ndful of who you're
dealing with, the subject you' re dealing with and
to make your responses appropriate to that

subj ect, instead of just relying on things that
you may be taught about self-defence or other
types of things, correct?

We're taught to make our responses appropriate to
t he behavi our, but al so assess the environnent and
t he i ndividual .

Wthin the context of what that individual is

i ke. For exanple, you would approach a person, a
First Nations person, you m ght take into account
di fferent background and different val ues,
correct?



OCO~NOUITRAWNE

15
Cst. Kwesi MIIlington
Cross-exam by M. Kosteckyj (for Zofia C sowski)

A Yes.

C And that's sonething you' re specifically taught?

A Yes.

C You have cross-cultural training to do that kind
of thing, correct?

A It's not extensive, but it -- an exanple nay have
been raised during training such as that.

C Yeah. And while you're in training you do this
framewor k and they put together scenari os,
correct?

A Yes.

C And in sone of those scenarios you're dealing with
peopl e that conme fromdifferent backgrounds and
you're required to start to think subjectively,
what's that person thinking, how are they
operating, what do | need to be and m ndful of
wi th that individual, correct?

A Yes.

C And you're also put in situations, for exanple,
where you mght be dealing with people in a
situation where there'd be a famly dispute,
right?

A Yes.

C And you're taught how to cone upon sonebody who's
in a distress situation |like that, sonebody in a
famly dispute, for exanple, right?

A Yes.

C And what you are taught to do when you're

approachi ng sonebody like that is to turn on the
enpat hy, right?
A Enpathy is al ways sonething that you' re supposed
to use.
Yeah. And one of the things that you are taught,
for exanple, is that when you're talking to
sonebody, if they're sitting down, you try to sit
down so that you're not standing over top of them
maki ng them feel unconfortable, right?
It is taught that that m ght help.
Yes. And it's taught that, for exanple, take your
hat off when you're talking to soneone, right?
| think that may have been taught. | don't know.
Yeah. And sonebody -- and they tell you, "Don't
wear your sunglasses. Try to nake eye contact.
Take your glasses off when you're talking to
sonebody, " that kind of thing, right?
A | guess they may have nentioned that, as well,
it's sonething that --

O O>
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C

MR.

A

You nean, "may have", they did, didn't they?

H RA: Perhaps the witness could be allowed to

finish his answer.

All I"'msaying is | don't knowif | was taught
specifically that, but sone of these things are
things that | would do anyways, take off ny

gl asses, as you say, sunglasses, so | can see them
in their eye, look at them eye-to-eye, that type
of thing.

MR, KOSTECKYJ:

C

O >
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And you know that in some cultures people | ook
away fromyou rather than |look in your eye.

You're famliar with that, as well, for exanple,
First Nations people, right?

Yes.

It's a matter that sonetinmes people will | ook down

at the ground, and that's a sign of respect,

i nstead of | ooking you in the eye, so you have to
be m ndful of those kind of cues, right?

There are different cultures that do different
things wth regards to greetings.

Ri ght ?

Yes.

But the one | gave you, you know about that?

Say that again?

You know about that, where sone people instead of
| ooking you in the eye, for exanple, when you're
dealing with a lot of First Nations people, as a
sign of respect instead of |ooking you in the eye,
they m ght | ook dowmn and away fromyou, but that's
a sign of respect, right?

| am not aware of that being a sign of respect,
but | know that sonme people don't |ook at you in
your eye when you talk to them Yes.

Yeah. And it's not necessarily because they're

di srespectful, right?

Ri ght .

Ckay. Now, you were at the detachnment having

[ unch when this call cane in, right?

Yes.

Let nme just go back for a second. Because in your
training you also spent tine after you did these
nodel s, and after you went through and did these
interactions with people, you went to the court --
the courtroomyou' ve got there. You spent sone
tinme in the courtroomthat's there at Depot,
right?
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Yes.

And you were taught how to give evidence there,

right?

Yes.

You were taught howto sit in the box, you were

taught how to answer questions, and they went

through, and it was like a priner in howto be a

W tness, right?

They gave sone training in that, yes.

Yeah. Because they've got a courtroom set up

there, all for that purpose, right?

Yes.

Al right. Now, you also were taught it's very

inportant to keep a notebook. That's one of the

police officer's best friends is the old notebook,
right?

Yes.

And when you're wal ki ng around at Depot, the

training facility, you all carry your notebook in

your pocket, right?

Yes.

And you're taught that you are supposed to keep

t hat not ebook, and that notebook is sonething that

you may be allowed to use in court to refresh your

menory, correct?

A Yes.

C It's inportant to be accurate and it's inportant
because of the usual record keeping that a police
of fi cer makes, he can use that notebook in court,
right?

A Yes.

C And that's true for statenents. Wen you prepare

a statenent it's because you're able to say,

"Well, you know what, | wote a statenent, Judge,"

if you're in court on sonething, "I wote a

statenment back at the tinme when the events were

clear in my mnd. My | refresh my mnd fromthat
statenent?" Correct?

Yes.

And in fact you did that the other day, you said

to -- when you were in exam nation by counsel for

the Comm ssion you said, "Well, look, I want to
take a l ook -- can | check ny statenent?" Do you
remenber that?

Yes.

Yeah. Now, let's talk again about this -- the

call comng in and you were sitting around havi ng

O O> O O>
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[ unch, that was the four of you. [Is that
accurate?

A Yes.

C The same four nenbers that attended at the scene?

A Yes.

C This is back at the sub-detachnment?

A Yes.

C When you were having lunch, were you sitting
around a table together? 1Is it a table setting,
is it on couches, what's the circunstance, where
were you sitting?

A Tabl e setting.

C And it's -- is it comon for you when you cone in
when you're in the sub-detachnent, | take it that
that's a secure |l ocation, correct?

A Yes.

C Peopl e can't conme wal king in and out of there
W t hout pressing a button or a buzzer. |It's a
totally secure location, right?

A Yes.

C So when you guys are in there kicking back having
l unch, would you take off what sonme people used to
call the Sam Browne, but you call a tool belt. Do
you take that off and hang that thing up?

A No.

C You just |eave that on?

A Yes.

C Al right.

A You have to be ready to respond to a call.

C Yeah, but it only takes us -- it only takes a
mnute to put that on, doesn't it?

A Not with the radio wiring and everything invol ved
there. It takes ne alittle bit longer, so | keep
it on.

C All right. D d the other nenbers, did they take
their tool belts off while they were sitting
around having | unch?

A | don't recall. | don't think they -- | don't
know i f they did.

C You're not sure.

A No.

C Now, you had signed the Taser out earlier in the
evening, right?

A Yes.

C And when you signed it out, who had the other one
si gned out?

A | don't know.
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But when you go in, is that your -- you cone on
shift, do you go and check for the Taser? |Is that
sonet hing you do routinely?

Yes, check for everything.

Just -- you're six-foot-one, right?

Yes.

You' re 200- and- sonet hi ng pounds.

205, yes.

You're in the prinme of physical condition, right?
You work out all the tine?

As much as | can, yes.

Yeah. You were a physical trainer before you
joined the RCWP, right?

Yes.

And then you went to -- to training and you spent
all kinds of time marching around, right? That's
indrill, right?

Yes.

That' s physical ?

Yes.

And then you spent time doing self-defence, right?
At Depot you're saying?

Yeah.

Yes.

And you do a |lot of double-timng while you're
around Depot, right?

Yes.

And that's basically running with your boots on in
tinme, right, double-timng?

Yes.

The rest of the tinme you spend marching, right, in
a proper -- with a proper march with your arns
properly extended, right?

Yes.

And then you do PT, physical training?

Yes.

And you canme out and you kept all that physical
training up, right?

As much as | can. You're doing it every day

t here.

|"mjust kind of curious. Wy did you feel you
needed the Taser?

Need to carry it?

Yeah. | mean, there's one Taser. You're the

bi ggest guy on -- you're the biggest guy there,
fromwhat we heard yesterday, why not | eave the
Taser for sonebody smaller? Wy didn't you -- why

O O OHT>OT>POHT>OD O O O>OT>OD>
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did you need it?
A It was just a tool | was trained on, so | carried
it just like anything el se.

C But there was only one, right? The only one |left.

A | don't know if there was one or two the night
that | took it, but there was one avail able and |
took it.

C Yeah. Was there any conversation while you were
having | unch over the Taser and the fact that you
had it?

A No.

C There wasn't any conversation about "Oh, you got
it and I wanted to get it"?

A No.

C You don't recollect that?

A No.

C Are you sure about that, or just it didn't happen
or you don't renenber?

A It didn't happen.

C Okay. That was your |ast night shift. Dd you
guys have -- do you have a special lunch on that
| ast night shift?

A A special lunch?

C Yeah, do you guys do sonething special for that,
get together and have a special lunch on that | ast
day that you work together before you go on your
days off?

A No

C Al right. Now, let's talk about the Taser
training a little bit. Wen they talk to you and
they give you the Taser, they talk to you about
the different nodes that the Taser can be used in.
They tal k about the stun and the probe, right?

A Yes.

C But before they tell you any of that, they tel
you this, don't they? That when you depl oy one of
t hese weapons, the onus is on you, the operator,
to make sure that you had the grounds to use it,
right?

A Yes.

C The onus is always on you to explain your actions,
correct?

A Yes, explain why you deployed it.

C And that's why they cone up with that Al Mthing,

the thing you kept referring to when you were
bei ng asked in exam nation in chief by your
counsel, where -- what does AlMstand for again?
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It stands for ability, intent and neans.

Right. And you were al so schooled that there is
an operational manual. You know about the
oper ati onal manual ?

Yes.

That's like the Bible for a police officer, isn't
it?

It's an inportant docunent, yes.

Well, it's pretty inportant. It tells you how you
handl e every kind of situation, right?

Yes.

You wite tests about the operational manual when
you're in Depot, right?

There are contents of the test that cover the
oper ati onal manual .

There are two nanuals you use. One's the

adm nistrative manual. That's how you order your
kit and supplies and how you apply for |eave. And
then there's the operational manual that tells you
what you have to do and how you have to react in
certain circunstances. It tells you what you're
supposed to do and how you' re supposed to react,
right, on an operational |evel.

It covers that, yes.

Yes. And one of the things it tells you is
specifically that the onus is on you to prove that
you had the appropriate authority under s. 25 of
the Crimnal Code to use force right?

Yes.

That's fundanental to your training, right?

Yes.

Now, they also tell you, even in the Taser course,
that it's preferable to try to use other neans,
rather than resort to the Taser, correct?

It says to assess other options avail abl e.

Well, they tell you, look, if you can persuade
that's preferable, right?

I f you can avoid using it, yes.

Yeah. |It's the sane old thing, just like you're
taught back at Depot: persuasion if you can do
it, warning if you can do it. You |look for other
means, correct?

You assess if there's other neans avail abl e, yes.
And so you're mndful of this when you're
assessing other neans. How many police officers
are avail able, right?

A Yes.

O >
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Were is the event taking place? Is it in a
secure area or is it open to the public, and is
the public likely to be engaged by whoever |'m
dealing with, right?

The environnent, yes.

Yeah, the environnment's very inportant, whether
it's contained or not, right?

The environnent, yes.

Yeah. Now, you're told that this assessnent is
continuous, right? You have to continuously keep
assessi ng?

Yes.

And besides the fact you' ve got to justify your
actions, you're also taught that you nust legally
be able to articulate your rationale, right?

Yes.

That's taught to you in the course. It's part of
the course material. 1It's on page 6, | believe.

| think that's an exhibit, right?

| don't know what page it's on, but it's taught,
yes.

The legal articulation, the being able to sit
there and explain and give chapter and verse as to
why | didit, right?

Yes.

Ckay. Now, there's sone safety issues with the
Taser. They tell you that, ook, you can take an
eye out with this thing, right?

| f the probe goes in sonmeone's eye, it can cause
damage, yes.

If it hits themin the head, hits themin the
throat, hits themin the groin area, any of those
t hi ngs can cause all kinds of issues, right?
Yeah, the probe in certain areas can cause danmage.
Yes, serious issues. They teach you to shoot at
centre mass, right?

Yes.

That's the chest area fromthe neck down, right?
Fromthe neck to the torso area.

Yeah. Just |ike you do on a shooting target,
you're trying to find that sweet spot, the CX
right?

The centre of mass is what we aimfor, yes.

Yeah. And the centre of mass is that area right
there in the old chest, right?

It's the torso area.

Yeah. Now, and you know and there's no m st ake
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about the fact that if you hold the trigger down

it's going to keep discharging, right?

Yes.

And there's no question that you're told that

mul ti pl e di scharges are dangerous, right?

W are told that they can be dangerous.

Yeah. You're told to avoid nultiple discharges?

W are told to avoid t hem when possi bl e unl ess

situational factors dictate otherw se.

VWll, aren't you told that one is okay, two if you

need them but nore than that, that that's not --

that's not appropriate? Aren't you told that?

A No, we're told that we should avoid nultiple uses
i f possible, but unless, like |I said, situational
factors dictate otherw se.

C Vll, you guys don't |eave your brains at hone.
Way did you think that multiple -- that they
didn't want you using multiple charges?

MR HRA: Wth respect, the first part of the question
is inproper; the second part of the questionis

O O O

proper.
MR, KOSTECKYJ: Well, let nme rephrase it.
C Why, when you brought your common sense, sir, to

the equation, did you think that nultiple charges
m ght be sonet hi ng you shoul d avoid, or that they
brought to your attention?

A Due to the fact that if there's no reason to use
it, if the person is under control.
C Vell, it was a bit nore than that. They're

telling you that every tinme you increase the risk
when you keep deploying the Taser, right?

A We're taught that if you use it multiple times it
can be dangerous.

C Yeah, it can increase the risk, right?

A We're taught, like | said, | don't know about
increasing the risk, but it's definitely not to be
used if you can avoid it.

C Now, you're also taught that you're supposed to
gi ve a chal l enge when you use that Taser, right?

A Wher e possi bl e, yes.

C What's the chal | enge?

A It's "Police, stop or you'll be hit with 50,000
volts of electricity!"

C Ckay. And you're also taught that, |ook, the

Taser | ooks remarkably |ike a gun and a | ot of
people think in circunstances that it is a gun,
and that's an advantage to you for using it as a
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war ni ng device, right?

A We're not taught that, no.

C Vell, it does ook like a gun, doesn't it?

A It has a trigger and a barrel |ike a gun.

C Yeah. So it looks like a gun, right?

A Not to ne because I'mtrained in both and |'ve
seen them

C Yeah, but you appreciate that you're told during
the course of training that -- that it has and
| ooks like a gun to a |lot of untrained people,
right?

A | don't recall being taught that, no.

MR, KOSTECKYJ: Ckay. |I'mlooking, sir, at page 3 of
the section from-- and this is, sir, fromthe
exhibit -- have you seen the PowerPoint -- |'m not
sure. That hasn't been marked, | don't think, as

an exhibit, M. Gles?

THE REG STRAR It has not been marked, no.

MR, KOSTECKYJ: Ckay.

C "' m show ng, you, sir, a PowerPoint presentation
that we've been told is the PowerPoint that was
bei ng used at the tinme that you were being
trained. Do you recognize that, sir?

A | recognize sone of the slides. | would have to
| ook at ny own manuals, as well, to nmake sure that
the slides match up. So | could go fromthere.

C Were there other manual s that you had, sir, that

besi des t he Power Poi nt presentation? There were
manual s that were provided to you?

A Well, inasimlar format. There was a Power Poi nt
presentation that | received when | was trained,
and they may have added slides since, | don't
know.

MR. H RA: He's brought whatever was given to him that
he still has in his possession, if you want to
| ook at that.

MR. KOSTECKYJ: Yeah, while we're taking the break |'11
ask you to produce that and I'Il have a | ook at
it, sir.

A Ckay.

C Now, I"mgoing to take you to the part on RCW
policy and deploynent. It's on page 3, but it's
actually towards the back, the very back portion
in ny handout. |If you go to the back three pages,

it's about four pages back fromthe very back,
page 3. Do you have that?
A | think so. It says page 3 on the bottom you
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sai d?

Yeah, it says -- at the top it says "RCMP O M
Pol i cy Deploynment”, do you see that?

Yes.

And it's got a section there, and this is fromthe
Oper ational Manual, right?

Yes.
Mul ti pl e depl oynent or continuous cycling of
the CEW nay be hazardous to a subject.

Ri ght ?

Yes.

So you are told that there is a higher risk to
soneone's health and well-being if you do
continuous or nultiple taserings, correct?

MR. HRA: Are you planning to put the next sentence to

hi nf?

MR KOSTECKYJ: I n due course.

A
C

A

O >
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Do you -- okay, sorry, repeat the question?

Yeah. So you are told and you do know that the
risk of nmultiple tasering increases risk of well-
bei ng to sonebody.

Yes, we're taught that nultiple deploynents can be
hazar dous.

Yes. And it tells you, and it goes on to tell

you:

Unl ess situational factors dictate otherw se,
do not cycle the CEWrepeatedly, nor nore
than 15-20 seconds at a tine against a

subj ect .

Ri ght ?

Yes.

And those factors would be things like: Are you
al one facing sonebody who's arned? Are you in the
conpany of other abl e-bodied police officers,
right?

That covers a | ot of factors, possibly those ones
will --

But those ones in particular, right?

Those ones will be included, yes.

And the | ocation and area where you're dealing

w th sonmebody, correct?

Yes.

Al right. Now, are you taught as well, sir, that
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if you have first aid training, and incidentally
you're required to have first aid training in
order to join the Mouunted Police, right?

Yes.

And it's a requirenent of your job that you keep
up your first aid certificate, correct?

Yes.

So you have to make sure that you keep your first
aid training up, right?

Yes.

And you were first aid trained at the tinme?

Yes.

And you're taught that as long as you're first aid
trai ned, which everybody is, correct?

Al menbers are, yes

The guy operating the Taser is supposed to renove
the probes fromthe people that you shoot those
probes into when the person's down, right?

It's said if you're first aid trained you can
renove the probes.

Yeah. And you do that unless they're located in a
sensitive area like the eye or the groin, right?
You can do it, yes.

You didn't do it, did you, sir?

No.

You never tracked down the probes in this case.
No.

Now, let's talk about all the various statenents
that you made, because there were lots. You made
both -- and your notebook and everything el se that
you wrote about this case. Wen you were doing
that, let's make no m stake about this, you had
AIMin mnd, right? You knew that you had to
expl ain why a person had died in custody, and you
al so knew you had to explain why you used the
certain kind of force, a Taser in the

ci rcunst ances, correct?

You're asking if | knew |l had to explain that?
Yeah.

Yes.

Vell, you knew t hat because your obligation under
s. 25 is you were taught and it was in your
operational manual is onus is on you, right?

Yes.

So, now, when you set -- first of all, you were --
you wote in your notebook, and | presune you did
that still while you were at the scene, correct?



OCO~NOUITRAWNE

27
Cst. Kwesi MIIlington
Cross-exam by M. Kosteckyj (for Zofia C sowski)

A Yes.

C And you did that because you wanted to be able to
use that notebook and refresh your nenory if and
when you were ever called to a court to testify
about these matters?

A That's typically why you wite in your notebook.

C Yeah. And so you're trying to be as accurate and
as straightforward as you can be, right?

A Do the best you can, yes.

C Yeah. And you are taught in Depot to work under
pressure situations, right?

A Yes.

C You were trained, you were put under the gun, you
get up at five o' clock in the norning and you go
t hrough evening. Sonetinmes you are dragged out of
your dorm and you are made to do certain exercises
or you were put through difficult circunstances in
order to deal with stress, right?

A Yes.

C And when you're at the firing range, for exanple,
sonebody m ght conme around and try to distract you
and take your mnd off of what you're doing in
order for you to be focused, right?

A Yes.

C You were taught to work under stress, right?

A Yes.

C So being in a stressful situation isn't unusual,
isit?

A No.

C In fact, you' re put under stress fromthe first
m nute you arrive at Depot, the first tinme you
meet a drill corporal, it's all stress, right?

A There's a |l ot of stress at Depot.

C So maki ng notes at the scene of a situation isn't
sonething that you're not trained to do and aren't
trained to deal with effectively, right?

A We're trained to nake notes at the scene, yes.

C And you're trained to deal with stressfu
situations, as well, right?

A Yes.

C Ckay. Now, you al so went back to the detachnent
that day. You were sent back, right?

A After the incident you nmean?

C Ri ght .

A Yes.

C But before you went back there was a period of

time when you were standing around while the
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anbul ance people were working and you were in the
conpany of your other fellow police officers,
correct?

Yes.

And you were in the conpany of people fromthe
airport, correct?

Yes.

And you were in the conpany of people fromthe
security for the airport?

Yes.

And do you renenber sitting before you | eft and
havi ng di scussions wth them about what had
happened?

No

O O O

Ckay. Because we heard evidence earlier, as |
understand it, fromone M. Enchel naier, that
there were discussions that took place between
hi msel f, police officers and others. Wre you
subj ect to those conversations?

No.

Are you certain?

Yes.

VWell, where were you -- you didn't go out to

i ntervi ew anybody, correct?

No.

You didn't nonitor the body?

No, | was just standing beside.

You were standing around in the area, correct?
Yes.

Are you telling us that through that period of
time you didn't have discussions with either

ai rport personnel, security personnel, or anybody
el se about the circunstances of what had happened?
No.

Well, do you renenber the security guard finding
the stapler?

No.

Well, who found the stapler?

| don't know.

Was it you?

No.

| want to get this clear. While you were there,
‘cause fromthe tine that you reeled up the Taser
Wi res, you took no part in nonitoring M.

Dzi ekanski, right?

No.

You didn't go and take statenents?

O >

OTNO>O0T OO

OT>O>OT> O

O >
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>

O >

O O>

O O > O

No.

You didn't take photographs?

No.

And so you were just in the area hanging out while
the guys fromRi chnond Fire showed up and
subsequent |y the anbul ance?

| stood by, yes.

Yeah. And you did that until you were sent back
to the detachnment in order to give a statenent?
Yes.

Ckay. You did nothing active during the course of
that period of tine after M. Dziekanski was
handcuffed and down until you went back to the

det achnment, nothing active in the investigation?
No. | had asked Corporal Robi nson about vitals,
but other than that, no.

Yeah. And you did tell us that you don't -- you

never actually observed M. -- Corporal Robinson
taking vitals, right?
No

Now, when you got back to the detachnent you knew
that there was sone seriousness to all this
because you had a division rep there, right?

Yes.

You knew you were going to have to give
statenents, the statenents were going to be | ooked
at and reviewed by others, and they were going to
be your explanation of what went on in terns of
your obligations to defend your actions, correct?
Yes.

Because you i ndeed were supposed to defend your
actions because the onus was on you, right?

Yes.

Al right. Now, you were also told that you
weren't going to -- that the statenments weren't
going to be warned statenents, right?

| wasn't warned, no.

But you were told they weren't going to be warned.
You knew t hat ?

My division rep didn't tell me that, but when
went in | wasn't warned, so..

And you knew there's significance to statenents
that aren't warned, right?

| wasn't thinking about that at the tine.

Vll, you' re a police officer. You know there's a
di fference between a warned and an un-war ned
statenent .
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A Yes.

C You know that a warned statenent -- an un-warned
statenent can't be used in evidence in a crimnal
pr oceedi ng.

A Well, if you're not warned and you're not under
investigation, if you make a voluntary statenent
it my be used, so that's not entirely the case.

C Okay. But you understood that you were giving a
statenent that others were going to take a | ook
and rely upon, right?

A Yes.

C And at sone point you becane aware that there were
Crown prosecutors that were |looking at all of the
evi dence, and presunmably your statenent as well?

A You're saying | knew that that was -- that
happened | ater on?

C Yeah.

A Yes.

C You never sought to change any of your evidence or
to give an update or to clarify anything when you
found out that this matter was going to be
i nvestigated by prosecutors, correct?

A No, | never saw the statenment until about a nonth
ago.

C But you never took any opportunity to clarify
anyt hi ng?

A No.

Q You had your notebook with you. You didn't turn
over your notebook. They took copies of it, but
you kept your notebook?

A Yes.

C So you knew what was in your notebook?

A Yes.

MR, KOSTECKYJ: Now, M. Gles, I'"'mnot sure which is
the exhibit with the -- with the note, the actua
not ebook.

THE COW SSI ONER:  57.
MR. KOSTECKYJ: Thank you, M. Conm ssioner. |If 57
coul d be put before the w tness.

What does 1967 refer to?
That woul d have been the date of birth of M.
Dzi ekanski .

C " m | ooking at an entry, sir, it says "1967-04-15"
at the top. Do you see that?

A Yes.

C Is this your handwriting?

A Yes.

C

A
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| see. Now, read for us what your note says, sir.

>0

Upon attendance mal e was resistant - not
listening to nenbers - picked up stapler and
noti oned aggressively towards nenbers. Taser
depl oyed and cycled 3 tines. Male did not go
down - stayed on feet until nenbers --

- and | put in brackets "(4)" -

-- westled to ground. Push stun depl oyed to
upper back shoul der area. Cuffs put on.
Mal e in custody put into recovery position.

Where did you get the information about M.

Dzi ekanski's date of birth?

|"mnot sure if it was papers or if | was told. |
don't renenber.

Vll, do you renenber neeting a -- a Border
Services agent, a M. Chapin?

No.

Do you renenber neeting any Border Services agent?
No.

Do you renenber a Border Services agent com ng out
and tracking down the docunents for -- for you and
ot her nmenbers?

No.

Showi ng you where the passport and all the other
docunents were?

No.

You were in the area but you never saw that
happen?

|"'msaying | don't recall it. | don't renmenber.
Okay. You said that in your note that you were
going to be able to rely upon later that you'd
cycled three tinmes the Taser, correct?

It says that, yes.

It's wong, isn't it?

Yes.

You said that M. Dziekanski stayed on his feet
until four nmenbers westled himto the ground.

Ri ght ?

Yes.

You never took part in westling M. Dziekanski to
t he ground.

No. This is what | jotted down at the tine.

No, but hold it. You, yourself --

OO OH > O

OO0 > O O O

O O>
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MR H RA: Let himfinish his answer, please.

MR, KOSTECKYJ: | thought he had.

A No, | hadn't. | said | jotted down at the tine.
My statenment is what | gave later. But | jotted
to the best of ny recollection at the tine.

C Well, let's just review After you finished with

the tasering, you were no |onger involved in
monitoring M. Dziekanski, correct?

A No.

C You weren't distracted by speaking to any Canadi an
Bor der Services people apparently, correct?

A | don't remenber that, no.

C Yeah. You say you didn't have di scussions, you
don't renenber having discussions with airport
personnel or with security people, right?

A Yes.

C And you weren't involved in making any of the
calls to the nedical people, right?

A No.

C So you had lots of tine to focus on witing your
st atenent because you al so weren't involved in
gat hering evidence |like the stapler, right? You
didn't do that.

A No.

C You didn't do any phot ographs.

A No.

C And you took no statements from anybody.

A No.

C So you knew, sir, that you had no involvenent in
taking M. Dziekanski to the ground, right?

A As | said, it was ny best recollection at the
tinme. It was a fast noving, stressful situation,
and that is what | jotted down at the tine.

C It was wong, right?

A Yes.

C In fact, M. Dziekanski was felled by the Taser,
correct?

A Yes.

C You never took the opportunity to correct that

answer at any tinme up until you cane to this
proceedi ng, correct?

A Corrected in my notebook, you' re saying?

C Yeah.

A No.

C And you had those notes with you the whole tinme?
A Yes.

C Let's take a | ook at the statenent you gave on



OCO~NOUITRAWNE

33
Cst. Kwesi MIIlington
Cross-exam by M. Kosteckyj (for Zofia C sowski)

Cctober the 14th. That's the statenent to

Cor por al Brassi ngton.

| have it here.

I ncidental ly, did you know Corporal Brassington

before this?

No.

Did you becone aware that Corporal Brassington

knew Corporal MIlington (sic)?

' m-- knew who?

Sorry, Corporal Robinson.

| didn't know they knew each ot her.

Well, | just notice that there seens to be sone

famliarity, and |I thought maybe you -- you had

never met Corporal Brassington before?

No.

Al right. Now, let's take a ook at this

statenent on page 1, and let's go down after the

di spatch call to "When we got in". Do you see

t hat ?

THE COW SSI ONER:  \Where are you now?

MR, KOSTECKYJ: |I'min the first full paragraphs where
it says Constable MIlington, it starts off,
"Okay. We received a dispatch call". Do you see
t hat ?

A | don't see it, no.

C This is on the Cctober 14th statenent.

THE COW SSI ONER: Cct ober 15t h.

MR. KOSTECKYJ: Ch, sorry, | neant Cctober 14th. W
apol ogi es.

THE COW SSI ONER: Now, you want to be in Exhibit 55.

MR. KOSTECKYJ:

OT>N0> OH> O

O >

C Do you have that, sir?

A The one fromthe 15th you're saying?

C No, the 14th.

A Ckay. |1'mgoing back to the 14th at 5:07.

C Yeah, 5:07 in the norning. And then you're giving
your narrative of what happened, and it starts
of f, "Ckay. W received a dispatch call™

A Yes.

C And I'mtaking you now to "When we got in". Do
you see that part?

A Yes.

C It says:

When we got in, we proceeded public side,
whi ch is behind the uh secure side of the
airport and were pointed to the direction of
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the secure side of the airport.

Ri ght ?
A Yes.

We went in and uh, saw sone chairs |ying
around and a nmale who was yelling and it
wasn't maki ng sense.

The inpression that you're giving in that
statenent, sir, is that it was when you went
inside to the secure area that M. Dzi ekanski was
yelling at you. Do you see that?
A | take it that it was when we went in and saw
chairs lying around and the male, | just said in,
so for nme that neant public side.
Okay. Because he wasn't yelling at you when you
were inside the secure area, when you entered in
to speak to himto begin with?
When we spoke to him no.
In fact, as you were approachi ng he was cal n?
He appeared agitated and he was sweating, but he
wasn't yelling, no.
Vell, you say he was agitated. Wat was he doing
to make you feel that he was agitated?
Just by the way he | ooked, he was sweating, his
eyes were wi de, and he was breathing heavily, so |
don't know what had made him agitated, but that is
the inpression that | got.
Are you saying that you actually saw hi m breat hi ng
hard when you first wal ked in?
| could tell he was breathing deeply, but not
excessively so, but that was the inpression that |
got that he was agitated.
Well, he wasn't wal king around, was he?
Not when we went right up to him W were face-
to-face.
Yeah. He wasn't yelling; he wasn't scream ng; he
wasn't pacing, right?
Not when we were with him no.
No. And you say we tried to cal mhi mdown by
usi ng hand signals. What you neant is you tried
to cal m hi m down using hand signals, right?
Yes.
That's that four to five seconds that we can't see
on the tape, that's the period of tine you say you
did that?

O

O O O O > O O

O >
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A | think it was |longer than four to five seconds,
but it's the period we can't see.
Ckay. Well, we have the tape, so that's easily
identifiable for anybody. But if -- | put it to

you that it was a four- to five-second peri od,
wi ndow of opportunity for you to nake those hand
signals. Do you disagree with that?

A | would have to see the tape to know for sure,
but. ..
Ckay. Well, you viewed the tape with a | ot of
care. You spent |ast Saturday, you spent hours
wat ching that tape, right?

A Yes.

C Al right.

...and he backed away fromus and he was

still yelling.
Do you see that?
A Yes.
C He wasn't yelling when he stepped away from you,
did he?
A No.
C So that was wrong.
A Yes.
C And then you go on, he:

Pi cked up a stapler that was uh on a desk
nearby. He was knocki ng things over and he
appr oached us.

He wasn't knocki ng anything over, was he, sir?

A He knocked things over before he picked up the
stapler, so...

C Are you telling us that we can see in the tape
t hat he was knocki ng things over?

MR HRA: That's not a -- that's not a proper
question. |t can be reworded.

THE COW SSI ONER: Try agai n.

MR. KOSTECKYJ:

C While you were in that secure area and before you
tasered him are you telling us that you saw him
knocki ng t hings over?

A When he went to the desk before he picked up the
stapler, | recall that he was knocki ng sone things
of f the desk.

C What did he knock off the desk?
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A | don't know.

C What hand did he use to pick up the stapler?

A | don't recall what hand.

C Were did the stapler cone fronf

A It was on the table, sane table there.

C There's a shelf in front of that table, as well,
right?

A |"mreferring to the one table or shelf area that
he noved to.

C Yeah, but in front of that desk, when he was
standi ng facing you, there's a shelf area.

A |"'mnot aware. | don't know.

C Al right. You don't renenber whether there's a
shelf in front of that desk or not, is that
accurate?

A In front of the table where he picked up the
stapl er?

C Yeah.

A | don't recall

C

| deployed the taser at this point and
eventually we were able to westle himto the
ground. ..

That wasn't right, was it?
A No.
C And then I"'mgoing to take you to page 4. You
were asked a second tine, so -- this is at the
bottom of the page, sir:
Ckay, so after he was tasered then you
mentioned that he was, and I - | don't
remenber if you said he was put to the ground
or westled to the ground or struggled on the
ground or whatever. Um but after he was
tasered, um what happened after he was
t asered?

Your answer was what, sir? Read it out for us.

A

Uh, well, he seened to feel the effects of
the taser but he didn't fall due to that.
Menbers had to westle himto the ground.

C Not correct, right?

A No.

C Now, incidentally, after M. Dziekanski was
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handcuffed and he was down, you never saw him
conscious again after that, did you, sir, once the
handcuffs were on hinf?
A Yes, he was grunting and still squirmng after the
handcuffs were on for a couple of mnutes and then
| think he went unconscious after that.
Vell, it's been suggested to us that he was
unconsci ous within seconds after being handcuff ed.
You don't recollect that?
My recollection is a mnute or two.
Let nme take you to your statenent, page 5, at the
bottom Do you see that?
Yes.
Cor poral Brassington asks you:

'Q)

O O>

Okay. And um when he was - eventually when
he got handcuffed was he, was he still um
consci ous and everythi ng when he was
handcuf f ed?

And your initial answer is what? Go on, read it
to us, sir.

Ah yeah. He appeared to be consci ous and he
appeared to be breathing -

C And Corporal Brassington says: "GCkay". And you
go on to say:

- as well.
And he says:

kay. Um um at what point did um he fal
i nto unconsci ousness?

And then you go to correct yourself. Wat do you

tell hinf
A
| think that when he was on the ground he
was unconsci ous, at at one point but brief -
| think he was unconsci ous but breathing.
C So do you want to correct your answer, sir? After

he was handcuffed and he was on the ground, isn't
this what you're telling Corporal Brassington,
that you're correcting yourself:
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Actually sorry. | think that when he was on
t he ground he was unconsci ous, at at one
point but brief - | think he was unconsci ous

but breat hi ng.

Ri ght ?

| " m sayi ng that when he was on the ground he was
unconsci ous at sonme point, as | said, but when he
was first handcuffed | still believe he was novi ng
and squirmng for a mnute or two before he went
unconsci ous.

VWll, it looks to ne froml ooking at page 5 that
what you're trying to do is correct your answer
fromthe bottomof page 5 at the top of page 6,
because you say:

Actually sorry. | think that when he was on
t he ground he was unconsci ous. .

Do you see that?

| wasn't correcting. | was just telling himwhen
he went unconsci ous.

Yeah, okay. Now, you al so saw that the probes
were still on him-- in himwhen he was on the
ground, right?

| didn't see the probes, no.

Well, taking you to page 7. You're talking there
about :

The connectors were still attached, but he
was al ready on the ground.

Isn't that the probes?

Yes. Wien | rolled up the filament on the
cartridge, | noticed that they weren't attached,
so fromthat ny assunption would be that they were
in him but | was telling you before | didn't see
t hem

Yes. But you were telling himon that norning

that the connectors were still attached when he
was on the ground, correct?
Yes, | said that to him

And then he asks you is there anything el se you
want to say about the incident. You're given that
opportunity, right?

He asks if | wanted to get into nore detail ed and
| engthier statenment and | said --
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C

But he asks you if there's anything you want to
add.

MR HRA: Again, if the officer could be allowed to

A

finish his answer.
Can you say what line you're referring to exactly?

MR, KOSTECKYJ:

C

O > O OO > O

OO0 >

Yeah, at the very last question, Corporal
Brassi ngton, "Okay" -- actually, just before that:

Ckay, got you. Now |l know. Um it is um
5:13. Is there anything el se about the
incident itself and your response to it that
you think is inportant that uh that | should
know about? Anything to ask or that | forgot
to ask?

Ri ght ?

Yes.

You didn't nention that you had depl oyed the Taser
five tines.

| was aware of four tinmes, but | didn't nention

t hat, no.

He didn't nention that, either.

No.

Vell, you knew that multiple taserings were
di scouraged, from your training.

Yes.

And you didn't think that was a significant fact
to nmention?

In the body of the statenent | nmention nultiple
depl oynents to him

Yes. Now, speaking about that nultiple

depl oynents, you were the only one that knew how
many tinmes you had depl oyed the Taser, correct?
Yes.

The ot her nenbers didn't.

No.

And yet you never thought it significant enough
that you should while standing around walk up to
t he anmbul ance attendants or the Richnond Fire and
tell them how many tines you had depl oyed, right?
No, the other nmenbers, especially Corporal

Robi nson, who was dealing with them knew that
there was nmultiple deploynents. He may not have
known the exact anount but he definitely knew
there was nultiple.

Well, he knew there were two.
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He woul d have known two at | east, yes.

Yeah. But you were the only one that had all the
detail s?

Yes.

Isn't there a certain responsibility when you take
out and check out that weapon to be responsible
for the weapon, to be responsible for its use and
to be responsi bl e and advi se nedi cal personnel
about its use when necessary? Isn't that part of
the responsibility of taking it?

A Yes, but | believe that Corporal Robinson had
enough information to give to the EHS or the
anbul ance attendants regarding the Taser use.

O O>

C You took no responsibility upon yourself, even
t hough you had been the one to deploy the Taser,
correct?

A Correct.

C Now, let's talk about your second statenent, or

the next, October the 15th. This is the one
that's taken the followi ng day at 9:10 in the
nmorning. |'mgoing to take you once again to page
1, sir. I'mtaking you down to the part where:

And as we went through, soneone yelled he
doesn't understand English

Do you see that part?

A Yes.
C It's about eight, nine |Iines down.
A Yes.
C .
That's what | renmenber hearing.
Correct?
A Yes.
C So you knew the man coul dn't speak the | anguage,
right?
A Yes.
C And it goes on:
Un so we got --
Are you all right, sir?
A Yes.
C

Un so we got to the nmale and he was
definitely in an agitated state.
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You' re tal king about you got to him right?

A Yes.

C So now you're in his conpany, right?

A Yes.

C . .

He was yelling. | didn't understand what he
was yel ling.
You said that, right?

A Yes.

C That was wong, right?

A It was wong for that tine. He was yelling when
we got into the airport, but | guess this would
inply that he was yelling when | was right in
front of him so that was incorrect.

C That was -- yeah, that was incorrect, wong?

A Ri ght .

C And when you said he was definitely in an agitated
state, he was standing there waiting for you to
wal k in the doors. He wasn't wal king around, was
he?

A When | hopped over the railing and | approached
hi m he was not wal ki ng around, no.

C He wasn't in a fighting stance?

A No.

C He was standing there with his hands by his side?

A Yeah, they were [ ow. Yes.

C And you didn't notice, for exanple, that he had
hi s | uggage besi de hinf

A No.

C And at that tinme you didn't notice that there was
any broken furniture, is what you told us
yesterday, correct?

A No.

C And then once again you tal k about this proceedi ng
to use hand signals, and that's the period of
time, once again, that you showed us yesterday,
that four to five seconds, whatever it is, when
the canera shifts, correct?

A Yes. You can see a little bit of it when the
camera conmes back into view.

C And that's this, doing this witing?

A Yes.

C That's where you had your hand up and you were

showi ng, pretending you were witing. What was
t he message you were trying to get across there?
A | had nentioned passport, identification, two
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uni versal words, or | thought to be universal
words, to him and that was al ong those |ines what
| was trying to tell him communicate to him

C Did you see M. Dziekanski go towards his bag or
poi nt towards his bag?

A No.

C You don't recollect that?

A No.

C Are you saying it didn't happen, or you don't
remenber ?

A It didn't happen as far as ny recollection was.

C Vll, do you renenber that he was told by -- by
t he corporal, Corporal Robinson, to stop when he
was goi ng towards his bag?

A | don't renenber that, no.

C So if that happened, you just don't renmenber that
happeni ng?

A No.

C If he was told, and he -- and he stayed away from
his bag, would that nean that he was obeying an
i nstruction?

A If he was told -- sorry, can you say it again?

C If he was told no, when he was reaching for his
bag, and he stepped away, would that be obeying an
i nstruction?

A I f that is what happened, yes, he would be
obeyi ng.
kay. | put this to you, sir, because previous
w t nesses, including your fellow officers, have
said that he was reaching towards his bag and was
told to stop

A | don't recall that.

C You don't recall that. Then at the bottom of the

page:

He noved away fromus. Ah, there were four
of us there and he knocked some things. |
didn't see what he knocked over but there was
a desk nearby, a counter, and he knocked sone
t hi ngs over and backed away from us and ah,

at that point ah, we were all around him

Should we be able to see that on the tape, this
knocki ng of things down?

A It's possible that you woul dn't have seen what he
knocked over because the shelf is such that it's
slightly bel ow the upper part of the counter, and
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the canmera angle is fromthe other side of the
gl ass.

C Does that nean the camera woul dn't have been able

to see the stapler?

The stapler m ght have been higher, so | think you

can see the stapler on the table.

Al right. Now, you indicated that at sone point

you had turned M. Dziekanski into the recovery

position. Do you recollect that?

| had stated that we should turn himto the

recovery position and I think | assisted with it.

Do you know what position M. Dziekanski was in

when the Richnond Fire arrived?

| would say he was in the recovery position, so,

yeah.

So if other wtnesses said that he was | aying face

down with his hands handcuffed behind his back and

his head turned to the side, but his |egs
basically extended, is that what you nmean by the
recovery position?

A No. Recovery position is body turned on the side
to allow for better breathing and circul ation.
The hands can be behind the back still, but as
|l ong as you're on your side, the breathing and
circulation is okay.

C Wul d you agree with ne, sir, that a person who's
unconsci ous has no control over their body? |It's
hard to keep themin the recovery position with
t heir hands handcuffed?

A No. As long as you spread the legs, then it's
enough of a balance that even if they're
unconscious they wll remain in the recovery
posi tion.

C Ckay. You -- did you pay attention when Ri chnond
Fire arrived?

A | stepped back and I was not...

MR KOSTECKYJ: Now - -

THE COW SSI ONER: Maybe this is a good tine to take
t he norni ng break.

MR, KOSTECKYJ: Yes, thank you.

(W TNESS STOOD DOWW)

( PROCEEDI NGS ADJOURNED FOR MORNI NG RECESS)
( PROCEEDI NGS RECONVENED)

O >
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THE REA STRAR. Order. This hearing is now resuned.
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MR, KOSTECKYJ: For the record, Walter Kosteckyj,
counsel for Zofia C sowski.

CST. KWESI M LLI NGTON, a
W t ness, recall ed.

CROSS- EXAM NATI ON BY MR, KOSTECKYJ ON BEHALF OF ZOFI A
Cl SONBKI :

C We're just continuing on wth your discovery -- or
your exam nation, sir, correct? Now, you, just
before the break or after we broke, you passed up

your -- the docunments that you had received from
your conduct ed energy weapon training, correct?

A Yes.

C Wth your notes on then?

A Yes.

C And these are docunents that you' ve kept with you
since the tinme that you took that training on July
12t h, 2007?

A Yes.

C And | note, sir, that you nade a special note, in
witing, of the fact that there should be no nore
than a 15 to 20 seconds of deploynent of the
Taser, correct?

A No nore than -- it's no nore than 15 to 20 seconds
at a tine.

C It doesn't say that in your note. It says
"depl oynent"; correct, sir?

A Yes, that's what it says.

C Yeah. And it also -- what -- what are the other
notes that follow along fromthat?

A There's a challenge -- the challenge is witten
t here.

C Yeah, what does it -- what does it say for the
chal | enge?

A

Police. Stop or you'll be hit with 50,000
volts of electricity.

C And you've witten that out as well, correct?

A Yes.

C And it also tal ks about the fact that you've got
to make notes in your notebook inmediately after
t he event about when the di scharge has occurred?

A Yeah, it says [as read]:
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Record the tinme, day, location of use in
not ebook and whet her chal | enge was gi ven.

C And that's your handwitten notes, correct?

A Yes.

C You didn't record that in your notebook, did you?

A No, | didn't.

C And it also says that you're to fill out that
3996, | think it is; is that correct?

A Yes.

MR. KOSTECKYJ: | would suggest that these be marked as
an exhibit. These are the actual notes that were
made by this particular witness and as to his
trai ni ng.

THE COW SSIONER: Well, I'mhesitating here. You' ve
only read one little bit, and that's obviously in
the record. | nean, when one makes notes, they
really do have to be explained. |'msure you've

encountered that with your own notes.

MR, KOSTECKYJ: Well, that's true. The main purpose
for providing these is that, as | understood it,
the witness didn't agree, necessarily, that the

mat eri al that we produced was in the -- was
correct, or the necessary -- the material he
received, that he had his own material. So other
than the notes that |'ve specifically referred to
or that other counsel have referred to, |I'm not
interested in that being marked -- that being

considered as part of the exhibit, but I am
concerned about the details of the course and the
printed material that was provided to him

THE COWM SSIONER: Ch, all right. W will mark it on
t hat under st andi ng.

MR. H RA: There are notes that nmy client has made

t hroughout these materials. |In ny subm ssion,
what should be marked is the course and not the
notes. So what | would suggest is that we -- that

M. Mrley, who's sitting wwth ne, over the |unch
hour do sone redacting and get this to you so that
you have the slides only.

THE COW SSI ONER:  VWhat have you to say about that?

MR, KOSTECKYJ: |I|I'msatisfied with that.

THE COW SSIONER: Al'l right.

MR. KOSTECKYJ: Any notes | should -- he should be
guesti oned on.

THE COW SSI ONER: All right, thank you.

MR HRA | don't think M. Mrley wll thank ne.
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MR, KOSTECKYJ:

C

O O >

O >

>0 >0

In any event, you made specific nmention of those

t hings, and the specific nmention was that you nust
keep track in your notebook of deploynents,
correct?

Yes. It says, "Time, date, location of use," and
"whet her the chall enge was given."

And you never did that, either one of those two

t hi ngs?

No.

Let's go back, sir, to your statenent for a
second, that | was dealing with you before the
break, and that was the statenent of the 15th. Do
you have that, sir?

Yes.
|"mgoing to take you to page 13 of that
statenment. [|'mactually going to take you to the

very bottom of page 12, because that's where the
question is raised that I want the answer to. And
it's Corporal Brassington asking you [as read]:

Ckay. Okay. You guys get on to the secure
side, you nentioned that he'd turned sone
steps backwards and then started knocki ng
sone things off of a desk or on a desk. Tel
me as much as you can renenber about, you
know, hi m steppi ng backwards and what he did
wi th these things on the desk.

And then this is your answer - why don't you read
it for us, sir.

Un vyeah, like |I said, before he knocked..
sone things that were on the desk --

...like | said, before he knocked...sone
things that were on the desk and ah, then he
reached and grabbed the stapler, had it in

t he open position and had it raised high and
then started advanci ng towards us.

You said that?

Yes.

You said he had it raised high, correct?
Yes.
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C Well, isn't the inpression from"raised high"
meani ng nmuch hi gher than his chest level; isn't
that the inpression you were conveying there?

A | don't believe so. | just said, "raised high".
| wasn't exact about where exact he -- exactly

that he had the stapler.

C VWll, hold it. You were -- knew that you had this
aimin mnd. You knew that you had to cover
yourself with s. 25, the onus is on you, and
you're telling a corporal investigating this thing
he had it raised high. | put it to you, sir, the
I npression you were trying to convey was that he
had this thing up in the air, correct?

A That's not the inpression that | got fromit.

"Hi gh" can nmean over the waist or high above the

shoul der.

Sorry, sir, what was that answer about high?

It can nmean above the shoulder, but it can nmean

above the waist as well. | didn't get exact with

it and he never went further with that.

Well, there's a significant difference between

rai sed high and raised to waist level; right?

Rai sed above wai st |evel?

Yeah.

Hi gh can be above wai st |evel, yes.

Are you seriously asking us to believe, sir, that

you weren't intending to convey to the corporal

that this thing was raised up in the air?

| didn't intend that, no.

You also filled out an occurrence report; right?

Yes, | believe so.

Do you have a copy of that with you, sir?

No.

Do you see this, sir?

Yes.

Do you have it?

Yes.

This is a regular formthat you're supposed to

fill out with respect to every occurrence that you

attend; right?

Yes.

It's a formthat's required, and in an

i nvestigation anything that's significant you

wite into an occurrence report, correct?

A It's a synopsis, so it's normally a briefer
ver si on.

C Yes.

OT>OT>OT>OT>O D> OO0 O >0
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A And if you -- later on you do an occurrence
report, which is the full details of the event.
Well, the purpose of this occurrence report is to

put and maintain into a file what you did and what
you saw wWith respect to any investigation that
you're involved in, correct?

A Yes.

C And the purpose of it is, is that if sonebody el se
takes over the file they know exactly what you did
and what you saw and they can then take reasonabl e
steps thereafter, correct?

A That woul d be nore what the occurrence report is
for. Synopsis is just a brief overview
C But that was the purpose of it, it was for an

occurrence report? It says, "General occurrence
hard copy", correct? Synopsis, and it's part of
t he occurrence report?

A Synopsi s precedes the occurrence report. It's
just to give a quick snapshot of what happened,
and then you can explain later in an occurrence
report.

C Yeah, and you're supposed to keep this accurate?
O her people are relying upon this docunent?

A Yeah.

C Ri ght ?

A Yes.

C And you're required to keep it in the norma
course of your duties, correct?

A To keep it? Sorry, | don't --

C Well, to keep it, to make it in the normal course
of your duty?

A Yes.

C And in here, when you wote your synopsis, you
said the mal e appeared agitated; right?

A Yes.

C Well, when you got to himhe wasn't agitated, was
he?

A Like | said, nmy version -- ny inpression of
agi tated was because he was sweating and his eyes
were w de and he was breat hing sonewhat heavily,
SO --

C |'"ve read -- sorry, did | cut you off?

A Yeah. So that is what | determned agitated to
be.
Ckay. |1've |l ooked at your notebook, 1've | ooked
at your first two statenents. | challenge you

sir, to show ne where, in any of those statenents,
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you wote that the man was sweaty. | chall enge
you, sir, to tell ne where in those reports you
wote that his eyes were w de apart.

W de.

Wde. Were, in those -- any of those statenents,
where in your notebook, is that found?

| can check nmy statenent, if you' d like nme to,
and --

Yeah.

-- see where | find it.

W'l take -- when we take a break, you take your
opportunity to check your statenent, all right?
But in the neantinme, let's proceed on. And then
you said -- you go on to say [as read]:

At this point, a male backed away from
menbers and started to deliberately throw
t hi ngs of the nearby desk.

Correct?

Yes.

You didn't point out that he'd been directed away
fromhis bags, correct?

| didn't observe that, so no.

Yeah. Al right. And you say that he advanced
t owar ds nenbers, correct?

Yes.

He never advanced towards nenbers, did he?

Yes, when he picked up the stapler and had it
open, he started advancing towards us.

He never took a step forward. He didn't get a
chance before you tasered him did he?

Actually, he did take a couple steps forward, one
or two, | don't know how many.

It's your evidence that he took one or two steps
f orwar d?

He took sone steps, yes, forward.

Sone steps?

| don't recall if it was one or two, but he
definitely started noving towards us.

Okay. You never chal |l enged hi n?

Chall enge as in...?

"Stop or I'll shoot" --

No.

-- "50,000 volts into you"?
No, | never gave the --

You were --
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-- chal |l enge.

You were about 15 feet away from hin?

Perhaps 11 to 15 feet.

Yeah. Your other fellow nenbers were well back
fromhim correct?

They were -- had nai ntai ned sone distance.

So there was anple opportunity for you to give him
t he chal | enge, was there not, sir?

| didn't perceive it at the tine.

VWll, do you think that was a m stake now, in
retrospect, that you had tinme to give himthe
chal | enge?

No, | don't think | had tine.

Al right. Wy not?

As |'ve said before, it was a fast-noving
situation, he had it in his hand, | believed that
he was going to attack with the stapler, and |
acted quickly to stop the threat.

Wel |, what woul d have been wong with taking the
one or two seconds to nmake the challenge or to
show himthe gun, get his attention?

Show hi mthe Taser, you nean?

Yeah, the Taser gun.

| believed that he was going to attack and |
acted, like | said, to stop the threat

i mredi atel y.

He wasn't attacking you?

He was noving towards one of the other officers,
and |'ve said | feared for the safety of the other
of ficers.

Who?

In the video | can see that Corporal Robi nson was
likely the one that was right in front of him
And he had pepper spray?

Yes.

Bat on?

Yes.

D stance?

He had created sone distance.

Yeah. He had all those things working in his
favour, correct?

Yes.

You had nunbers on your side, four healthy, in
shape, police constables and a corporal, correct?
Three constables and a corporal, yes.

The three of you had been out of training for |ess
than three years, so you were in very fit
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condition, not |ong out of Depot, correct?

officers and so | acted to stop the threat.

Your notes were wrong on nmany occasions, correct?

They were wong a few tines, yes.

On many occasi ons, about things that are central

and inportant to the issue of whether you had the

right to use force?

MR. HI RA: Wth respect, that's an argunent ny friend
can make. |If he wants to break it down, he may be
abl e to ask questions.

THE COWM SSIONER:  No, it's a legitimte question.

A W were in shape, yes.

C Yeah. And you couldn't see why you shoul d take
the tine to give a warning in those circunstances?

A | didn't believe there was tine.

C You al so believe that you only discharged the
Taser four tines, correct?

A Yes, that was ny original thought.

C Did you panic, sir?

A No.

C Well, | put it to you, sir, that you did. You
pani cked over the entire situation.

A | did not. | feared for the safety of the other

C

A

C

A It was wong on some occasi ons, Yyes.

MR KOSTECKYJ:

C On many occasions that were related to your right
to use force?

A It was wong on the anount of times | did depl oy

the Taser and our dealings with hin. There was
sonme incorrect parts of my notes.

C And you knew that those things were inportant in
order for you to be able to justify using the
Taser in the first place?

A Yes.

C You were covering yourself in your notes and in
your statenent; correct, sir?
No, | don't believe so. That was what |

recollected at the tinme and ny statenent and ny
notes were ny best recollection of the events.

C Let's go on and take a | ook at 54-B, which is the
new exhi bit that was produced today. Do you have
that, sir?

A | don't think so.

MR, KOSTECKYJ: M. Gles, the witness needs 54-B
pl ease.

THE REA STRAR: | do not have it, the actual

repl acenent, the substitute.
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MR. KOSTECKYJ: | think we -- | only got the copy that
was passed out this nmorning. |'mnot sure if
there's another one or not. If ny -- M. MGowan,

it looks like, is comng to ny rescue.

Do you have that, sir?

Yes.

Do you see the incident sunmary?

Yes.

This is a docunent that you're required to fil
out and to explain your use of the Taser?

Yes.

[ As read]:

O OO0

At the tinme of arrival -
-- do you see this --
- nmenbers approached the nale -
A Yes.

- who was yelling and standing on secure side
of the arrivals area.

A Yes.

The mal e had destroyed a conputer and damaged
airport property on the secure side.

Do you see that?

A Yes.

C You didn't know t hat when you cane in. You told
us you never saw the damaged material until after
right?

A No. | filled this out a long tine after the

actual event, and it was |likely information that |

got from seeing the scene afterwards.

But sonmebody reading this may have thought that

you actual ly knew about that before you depl oyed

the Taser; right?

Yes, they may have.

It was a fal se inpression, correct?

Yes.

Now [as read]:

O

OO0 >

When nenbers got cl oser, he stepped back and
away. The male then deliberately knocked
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items off a desk and grabbed an office
stapler. The male swung the stapler wildly
with his armat nenbers.

Do you see that?

A Yes.

C Wl dly?

A |"ve said before, that was incorrect.

C Ckay. So once again, this is a docunent you're
required to fill out to meet your onus, and it's
an incorrect characterization of what M.
Dzi ekanski was doi ng?

A Yes.

C Are you prepared to admt now, sir, that you were

just covering yourself here?

A No. This was what | understood to be an internal
docunent. My statenent reflects my nore accurate
depi ction of what happened.

C VWll, you knew that it was a docunent that was
required to be filled out to justify your use of
t he Taser.

A | didn't actually understand that entire
statenent --

C Vell, we --

A Wen | filled this out, | just understood it to be
an internal docunent. Didn't know the reason for
it, really.

C Vell, you knew, fromtaking the course, your

handwitten notes that were on there, you nust
gi ve a warning, you must keep track in your
not ebook, correct?

A Yes.

C Must keep track when you deploy; right?

A Yes.

C Must keep track of time of depl oynent?

A Yes.

C Must tal k about the warning?

A Yes.

C And nmust fill out this 3996 as proof -- to neet
your proof, your onus, of why you did it, correct?

A | knew | had to fill out this form yes.

C Yeah. And then it goes on [as read]:

Constable MIIington un-hol stered the CEWand
pointed it at the male subject. The male was
not apprehensi ve.
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That's not true, is it?

A The -- sorry, where are you? That he was not
appr ehensi ve?

C Yeah. That's not true?

A Vll, | don't believe he was apprehensive. He was
-- he was conbative at that tinme, so --

C Vell, he didn't stop because he never saw it
comng, did he?

A | don't knowif he sawit.

C Well, you never nmade eye contact with hinf

A | don't recall if | did, no.

C Vll, you never called his nane or said, "Hey,
you," or, "Stop, |I'mgonna shoot," any of that
kind of stuff, right?

No.

You never drew his attention to you?

No.

So this is a msleading statenent as well, is it
not, sir?

That he wasn't apprehensive?

Yes.

| don't know.

You don't know whet her he was apprehensive or not,
because you never nade any eye contact with him
Like | said, he was conbative, so --

Not ny questi on.

Ckay.

My question was: You never made any eye contact
wi th hinf

That was your previous question, yes.

Yeah. And the answer was?

| never nade eye contact with --

No.

-- him

You knew there was official significance to this
docunent ?

| did not know the significance of --

Well, ook, you went to a course on the Taser,
correct?

Yes.

Prohi bi ted weapon. You were taught that at the
Taser course?

Yes.

What' s a prohi bited weapon?

It's a designation of a weapon in the Crim nal
Code that is to be possessed, to ny understandi ng,
to be possessed only by certain people, police

>0 O O OTOTOHT> OO OO OO
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bei ng one of them

Yeah. Prison guard's the other. Can you think of
anybody el se?

No

No. Just like automatic machi ne guns, those Kkinds

of things, they're all prohibited weapons, right?

| don't know if a machine gun is prohibited or

restricted.

VWell, you studied this at Depot, you know what's

pr ohi bi t ed.

The Taser, yes. | don't know about other weapons.

Ckay. | would have thought you woul d have studied

that as well, to know when you can seize a

prohi bi ted weapon or not when you're doing a

search of a car.

That's why we carry the Crimnal Code with us, so

that we can | ook these things up.

Now, let's just go back and review the scene and

our entry into it. Neither you nor anybody el se

you saw spoke to a conplainant, correct?

No.

Now, is it not common and, in fact, usual that

when you get a conplaint you track down the

conpl ai nant and get their story?

If that's possible we -- we do that sonetines.

Well, why wasn't it possible here?

W entered the airport area and, like | said,

heard yelling, and due to the call that cane in,

we wanted to get to M. Dziekanski as soon as

possible to figure out the situation.

C VWhat do you nean "we"? You never nmade a "we",

because you never spoke to anybody el se, correct?

No.

There was no "we". There was no plan. There was

no organi zation. There was no conmuni cati on,

correct?

No.

Right. So why couldn't one of the four of you

stop to talk to the conplai nant?

| can only explain ny actions. | wanted to get to

the mal e as soon as possible.

The answer is, sir, is it not, that sonebody could

have, correct?

MR HRA Well, with respect, now he is arguing. The
W tness has said what he did. He can't speak for
t he ot hers.

THE COW SSI ONER: There's sone justification for that.

O O > O O
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MR, KOSTECKYJ: Al right.

There were four of you, right?

Yes.

Al four of you didn't have to junp over the fence
all at once, did you?

| -- maybe not. They could have waited if they
wanted to. But | --

well, look --

-- wanted to get to him so that's why | went
over.

But Bentl ey had al ready junped over the fence
bef ore you.

The -- okay.

Ri ght ?

Yes.

He was in front of you, going over the fence?
Yes, | believe so.

Why coul dn't you hang back and speak to a
conpl ai nant ?

| wanted to assist and deal with the male, so --
Ckay. Well, here's the call you got. You got a
call that there was broken glass, right?

Got a call that he was throw ng chairs through
w ndows, Yyes.

Yeah. But there was no chair going through a

wi ndow, right?

No.

There was nobody bl eedi ng?

No.

There was nobody i njured?

Not that | could see, no.

M. Dzi ekanski was behind a glass partition,
correct?

Yes.

He was the only one in the area?

In the secure area?

Yeah.

That | could see at the tine, yes.

Yeah. And you can see the whol e area because it's
all gl assed?

Yes. But | was --

You didn't -- you didn't see a broken conmputer at
t hat point?

No.

You didn't see any debris broken?

No
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You didn't see any reason for urgency, did you,
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sir?

A Actually, | did see a reason for urgency because |
wanted to get to him but |I did not see the debris
that you were tal ki ng about.

C Yeah, | know you wanted to get to him but you
didn't have to. You didn't have to runto it, did

you?

A | didn't run to him | just wanted to get to him
like I said.

C Well, don't you think that junping over a barrier
IS running to hin®

A No. It's just getting past the barrier to ne
comuni cating with him

C Look, you were taught at Depot about how to deal
wi th people, and one of themwas, take your tine,
especially if you think you're dealing with a
di stressed person, and be calm right?

A Be calm you sai d?

C Yeah.

A Yes.

C Act in a calmfashion?

A Yes.

C Make it seemthat you are in control and casual
right?

A Yes.

C Vell, junmping over a barrier isn't in control and
casual, 1s it?

A It's what | needed to do to get to him And when
| dealt with him initially when | tried to
communicate with him | was cal mand casual

C Okay. No one went to custons, right?

A No.

C You never thought of going to custons, yourself?

A No.

C Well, Bentley engaged himto begin with, Constable
Bentl ey, correct?

A He may have greeted himfirst, yes.

C Yes. So why did you butt in?

A | was trying to assist, trying to communicate with
hi mthe sane way.

C Yeah, but | ook, when you're dealing with a

di stressed person, you've been taught at Depot you
-- this is just common sense. Wen sonebody's
engaged him you don't get a bunch of people
engagi ng the sanme person, correct?

A | don't recall that, no.

C You don't recall being told in Depot that when
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you' ve got a distressed person, |et sonebody talk
to him stand in the background, let that person
see where they can go?

No. We approach a call at the sane tinme and so we
all try our best to communicate with him

Vell, let's use sone commobn sense. You' ve got a
di stressed person. Do you think it's a good idea
for three or four people to engage himin
conversation, or is it better for one?

One or two is fine.

Yeah.

| didn't feel that there was anything that | was
saying that was getting in the way of Constable
Bentl ey comunicating with him

Well, there was al so nothing preventing you from
going in the custons hall to see if M. Dziekansk
had conme out of the custons hall, right?

There was not time for that. W wanted to get to
hi m and comuni cate with him

There was nothing to stop you from wal ki ng past
Bentl ey, who was communicating with him and goi ng
to the custons hall, was there?

No.

Looki ng at himand know ng that he was on the
secure side, did it ever cross your mnd that he'd
just come out of the custons hall?

No.

Well, how do you get to the secure side?
Typically, you cone fromthat area, but | did not
know where he cane from at that point.

Yeah, but the surm se, what you woul d have

t hought, com ng upon that scene, was that he just
exited out of the custons hall, correct?

| didn't think of that at the tinme. | just wanted
to communi cate with him

Right. You didn't want to foll ow CAPRA, you
didn't want to assess, did you, sir?

Actually, I was assessing?

Real ly? Well, you didn't assess the conpl ai nants,
correct?

No

You didn't get any information about whether he'd
been violent or not?

No. O her than the dispatch call.

Yeah. But dispatch calls, you don't rely solely

on a dispatch call, you investigate. That's what
CAPRA' s about. That's what assessnent is, right?



OCO~NOUITRAWNE

59
Cst. Kwesi MIIlington
Cross-exam by M. Kosteckyj (for Zofia C sowski)

A Yes.

C Let's talk about this urgency that you tal k about.
You never used sirens, right?

A Sirens?

C Yeah, to get there.

A No.

C You never used lights?

A No.

C And you knew that it was, what was it, in the
di spatch it was a three?

A Like | said, | didn't pay attention to the nunber.
| just listened to the information.

C Vell, doesn't that nunber neke sone sense to you
sone urgency, if it's a one, a twd, or a three,
doesn't that nmake a difference?

A It does, but | rely nore on what's being told to
me as opposed to | ooking at a nunber on a screen.

C Yeah, but if it's a one, they tell you it's a one,
right?

A They don't actually say, "One" --

C Yeah.

A -- on the dispatch

C Well, there nmust be sone significance to it. They
must be trying to tell you sonething, whether it's
a one, atw or athree, three being a | ower |evel
of urgency than a one, right?

A Three is a | ower | evel urgency, yes, but all they
have is what's on the screen. They don't say,
"One, two or three" --

C Yeah.

A -- in the dispatch

C But they let you know it was a three, right?

A On the dispatch ticket --

C Yes.

A -- that's |isted.

C Yes. Right?

A Yes.

C Ckay. Now, let's talk about the first-aid or the
| ack thereof. You knew, and it was brought to
your attention that M. Dzi ekanski was turning
bl ue --

A Yes.

C -- correct?

A Yes.

C That was within seconds or certainly brief nonments
or a mnute or two after he was handcuffed --

A Yes.
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C -- correct?

A Yes.

C You had first-aid?

A Yes.

C You had a certificate?

A Yes.

C Sonmeone turning blue held special significance for
you, did it not?

A It mght nean that there's not circul ation going
to the head area, but...

C And if you don't have circulation to the head area
for four to six mnutes, you knew this from your
first-aid, did you not, you stand the danger of
dyi ng?

A | don't know the exact anobunt of mnutes. | know
that it's definitely sonething you need to attend
t o.

C Well, if | suggested to you that it was four to
five mnutes or 10 m nutes, would you agree with
me?

MR HRA Wll, there are two (indiscernible - away
from m crophone). Maybe you could be a bit nore
pr eci se.

MR. KOSTECKYJ: Ckay, well, let's be precise.

C You took the first-aid course?

A Yes.

C You know that there's a precious allotnent of tine
once someone is unconscious and if they aren't
able to breath or circulate, correct?

A Yes.

C And that steps have to be taken, correct?

A Yes.

C You knew that the man was turning blue?

A Yes.

C You knew that that neant that he had circulation
I ssues?

A Yes.

C The normal step that woul d be taken in respect of
that is CPR, correct?

A No, not if they still have breathing and a pul se
and Cor poral Robinson indicated to ne that he did.
You don't do CPR if they're still breathing and
t hey have a pul se.

C There was no di scussi on about doi ng CPR between

you and Corporal Robi nson, was there?
No.
Never even canme up?

O >
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No.

Wasn't even sonething that the two of you
reflected on for a nonent?

We never discussed it, no.

No. And you never thought of turning on your
radi o and calling the anbul ance authorities or
your dispatcher to advise them "The man's turning
bl ue, now," correct?

Constabl e Bentley called for EHS services.

Yeah, and you heard that call, correct?

Yes.

Di d anybody nention blue, that the man was turning
bl ue, that you heard?

No, | don't think so.

No. Well, didn't you think that was significant?
No. The significant part is making sure EHS gets
there imediately, and that's why we called for
Code 3.

Yeah, well, don't you think it's inportant that

t hey have as many details as they can about the
patient?

The details that we gave, for themto cone Code 3,
that was sufficient.

Yeah, but didn't you think that they would be able
to instruct you or assist you in howto deal with
the man if they knew nore about his condition?

No. | felt what was done was sufficient.

You ever had a man turning blue on you before

t hat ?

No.

So this was a highly unusual circunstance, you've
got a prisoner, he's cuffed with his hands behi nd
hi s back, he's turning blue, one of your fellow
constables is bringing that to your attention, and
you don't think you should bring that specific
fact to anybody's attention who's a caregiver?
Like | said, | felt what was done was sufficient.
So the answer was, "No, you didn't think it was
reasonably prudent to do that"?

No.

Sir, you took ownership of the Taser that day,
right?

| signed it out, yes.

You were prepared to take on the responsibilities
that came with using the Taser?

Yes.

Weren't you the one primarily responsible for
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maki ng sure that the nedical attention was dealt
with as well?

A We are all trained in first-aid, so anyone can do
It.

C Yeah, but you're the one that shot the Taser.
You're the one that took ownership. You're the
one that made the decision. You are taught in
that course that you have nedical responsibilities
that cone after the Taser is deployed, correct?

A You' re taught that you can renove the probes, but

it's a-- it's optional. And all of the nenbers

knew that M. Dzi ekanski was tasered, so we were
all prepared to give the sane help to anbul ance
attendants, et cetera.

Yeah, except you were the only one that knew he'd

been tasered five tines, or four, correct?

Yes.

Now, in your first-aid course, did you know the

significance of a defibrillator?

Yes.

Did you, at any tine, consult with anybody in the

area to see where one m ght be | ocated?

No.

Did you ever consult with the airport authorities

who were standing by while you were waiting in the

area, to see where the energency response fromthe
ai rport m ght be?

No

O O 0O O

Sir, you just abdicated all responsibility for the
use of the Taser that night to others, didn't you?
VWhat does abdi cated nean, sorry?

Well, it neans that you turned over your
responsibility or the responsibility for dealing
with this man to others. You just assuned others
were doing it?

| knew they were capable of giving the sane
information that | could with --

And you -- sorry?

Wth the exception of the four depl oynents.

You knew t hey were capabl e, but you never saw
anybody actually nonitoring hin®

| asked Corporal Robinson if he had breathing and
pul se and he told ne, "Yes," so | believed him
that he was nonitoring him

Yeah, but you never actually saw himdoing it?

No.

You never saw anybody fromthe airport doing it,

O O>
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or any security official doing it, correct?

No.

Look, in your statenents, you |left the inpression
he was yelling, when you were dealing with him
correct?

| said he was yelling, yes.

Wiile you were dealing wth him That's the

i npression you left?

Was that in ny statenents or in the report?

don't know.

Vell, in the statenents and the report. W' ve
gone through it all, sir. Right?

| remenber it in the report. | don't renmenber in
the statements if | left the inpression he was
yelling right when we were dealing with him but
may have

You used the word "raising his hands" in your
statenent, renmenber that?

Yes.

You told people that you had to take hi m down,
four of you had to junp on hinf

| said he had to be westled to the ground.

Well, that was four of you junping on him right?
No. We were trying to westle himto the ground.
Yeah. Well, isn't that the inpression you were

| eavi ng, four of you had to take himto the
ground?

Yes.

Because the Taser was ineffective on hinf

| just said that four had to westle himto the
gr ound.

That was the inpression you were | eaving, the
Taser was ineffective on him you had to take him
to the ground?

Ckay.

s that true?

| guess sonmeone coul d have that inpression, yes.
Vell, what other inpression would you formif you
had to westle himto the ground?

That possibly Taser had sone effects on him 1|ike
| said, but it wasn't fully enough to take himto
the ground, so that is likely the inpression that
| may have |eft.

But the Taser did take himto the ground?

Yes, | realize that now.

Sir, | put it to you again: You panicked, you got
this all wong because you don't have a good
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recol | ection of what happened that night, do you?
A Actually, I do, and like you said, | nade sone
m stakes in the statenent, but ny overal
recollection | think was good.
Your overall recollection was good?
Yes.
You didn't know you tasered himfive tinmes, or you
didn't know you depl oyed the Taser five tines,
right?
No.
You worked with these individuals before?
Yes.
For sone period of tine or sonme nonths, correct?
Yes.
Did you guys work out together?
| may have worked out with them once or tw ce,
don't know.
Ckay. |'mguessing you were the strongest of the
four of them is that accurate?
| could be.
Yeah. Well, you'd worked out with them before.
That was -- you had a sense of who the strongest
person was there, correct?
| woul d assume that | was the strongest, yes.
Yeah. Wiy didn't you just put the Taser down and
just help themrestrain himwhen he was on the
ground?
At what point are you tal king about?
Well, after the first tasering.
Like | said, he wasn't under control, he was stil
fighting the nenbers off.
He was on the ground.
But he was still fighting, actively struggling,
and still had his arnms in front of him
Wll, we'll let the -- the tape, itself, wll be
evi dence of how he was struggling, but did you see
himgoing into the fetal position, protecting
hi msel f, did you see that?
That's not what | interpreted at the tine.
You' ve seen the tape since?
Yes.
You see that on the tape now?
| don't interpret it at that, no.
You don't interpret it that way?
You nention the fetal position, and | don't
remenber - -
Do you renenber --
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A -- | don't interpret him--

C Do you renenber him --

A -- acting that way.

C -- on the tape, reaching for his chest after he's
shot ?

A After the application where he hits the ground,
yes, he did curl up, yes.

C Yeah. 1In a fetal position?

A You could call it that, | guess.

C He's scream ng in pain when he's on the ground?

A He was yelling in pain, yes.

C Yes. So why didn't you just forget about all the
second, third and fourth and fifth tasering and
just help the guys?

A Wen he was on the ground and they noved in to try
to control him | did nove in at that point, but
he was still fighting us off, and that's when
had to use it again, because he was still fighting
and ki cking and struggling with us.

C Are you aware of dangers of using a Taser when the

probes are in stun node, when the probes are stil
in the individual ?
A Sorry, say that again?

C Well, if you've still got probes in the
i ndi vidual, 1n your prisoner, and then you go and
use it in stun node, do you -- are you aware of

any dangers that flow fromthat?

MR. NEAVE: M objection to that question is there's
sinply is no foundation for the proposition that
my friend i s endeavouring to ask --

THE COW SSI ONER: Wl |, he's asking whet her he knows
anyt hi ng about this.

MR. NEAVE: But inplicit within there is an assertion
that there is a danger with respect to the
application of the Taser device when the probes

are affixed to the subject and the -- and the
device is being deployed in push stun node, and
there's sinply no evidence -- there's no
foundation for that assertion what soever.

THE COW SSIONER: Wl l, it's not an assertion, it's a
gquestion. | appreciate your concern, and | agree

W th your prem ses --

MR. NEAVE: Thank you.

THE COWM SSIONER: -- but | still think that it's a
proper questi on.

MR. NEAVE: Thank you, M. Comm ssioner.
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KOSTECKYJ:

Sir?

Can you ask the question agai n?

Yeah. \Wen the probes are still in a -- your
client and -- are you aware of any dangers that

flow fromthe fact that you woul d use the Taser
have you ever been nade aware of that, in the stun

-- when the probes are still in hinP

No, |I'm not aware of any danger.

Al right. There are websites that deal with | aw
enforcenent and the use of Tasers. Wre you
famliar wwth those at the tinme?

No, | just rely on what | was trained.

Ckay. You didn't go beyond that and | ook at the
websites and the different types of tasering and
how you m ght use a Taser nore effectively?

No. M job is to act within ny training.

| know that's what your job is, but did --

No, | never went to any other website.

Ckay. Are you now prepared to admt that you
woul d do things differently that night, sir?

No. | acted within ny training, but |I never

i ntended that end result.

KOSTECKYJ: Thank you. Those are ny questions.

COWM SSI ONER: Thank you.

H RA: There's one matter outstanding. He wanted
the officer to go through his statenent to dea
with where "sweaty and wi de eyes" are found. |
encourage ny friend to direct the officer to page
12 of the COctober 15th statenent.

COM SSIONER:  All right, that's --

KOSTECKYJ: Well, before |I'mdone, let's do that.
Do you see page 12, sir?

This is --

COM SSI ONER: Do you know - -

KOSTECKYJ: This is the second -- this is --

H RA: Exhibit 56, M. Comm ssioner.

COM SSIONER:  All right. It certainly helps the
record if we use the exhibit nunbers.

KOSTECKYJ: Sorry.

COM SSIONER:  So this is Exhibit 56, page which?

H RA: Page 12, and it's the first answer.

COW SSI ONER: Page 12.

It's at the top that it says.
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MR. KOSTECKYJ:
C Yeah. And then at -- if you | ook at the bottom of
page 11 [as read]:

That's all 1'"masking for. Wat was your

i npressi on when you guys got out to him

Tell me how he appeared, physically, when you
got up close [to him?

And your answer was [as read]:

he appeared, you know | keep you using the
word agitated, but his eyes were really w de
and he seened |i ke he was either sweaty or

cl anmy or sonet hi ng.

So you seemto be uncertain --
THE COW SSIONER: | think you should read it all.
MR, KOSTECKYJ: Sorry.
C [ As read]:

| don't know what it was, but possibly on the
affect of sonething. It wasn't just the | ook
of sonet hing who | ooked angry.

Correct?

A Yes.

C Now, when you first saw M. Dzi ekanski, you never
call ed for nedical assistance, correct?

A No.

C | f you thought you were dealing with sonebody who
had nedi cal i1issues, that's what you're trained to
do, correct?

A Who had nedi cal issues?

C Yeah. If you thought he had nedi cal issues when

you first canme upon him you would have been
calling for nedical backup, correct?

A Not necessarily right away. Depending on -- we
always try to conmunicate with themfirst, and see
if we can go fromthere, and eventually we can
call for EHS

C Don't you call EHS right when -- if you think that
there's nental health issue?

A No. We normally would try to deal with the person
first, then go fromthere
Now, there's nothing in there about breathing
heavily, is there, sir?
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A Not in there, no.

C And, in fact, you didn't see M. Dzi ekansk
breat hi ng heavily when you first came upon hin®
| don't knowif it's anywhere in the statenent,
but my recollection is that he may have been
breat hing heavily, but | don't recall.

C You don't have a recollection of that?

A Not at this tinme, no.

MR, KOSTECKYJ: Those are ny questions. Thank you

THE COW SSI ONER: Thank you.

MS. ROBERTS: For the record, ny nanme is Hel en Roberts.
l"'ma | awyer for the Governnent of Canada.

CROSS- EXAM NATI ON BY Ms. ROBERTS ON BEHALF OF THE
GOVERNVENT OF CANADA:

C Constable MIIlington, you were asked by M.
Kost eckyj about actions that you took at the scene
after M. Dzi ekanski was handcuffed; do you
remenber that?

A Yes.

C Do you have your notes in front of you, Exhibit
577?

A My notes from ny notebook?

C Yes.

A | have ny notebook here. | don't have the
exhibit. |Is that good enough?

C Yes, that's fine.

THE COW SSI ONER:  Ms. Roberts, can | just interrupt

you for a monent. | think we should mark this
| ast docunent.
MR, KOSTECKYJ: Yes, thank you.
THE COW SSI ONER: Yes, it's called Conductive Energy
Weapon Usage Report, will be the next exhibit.
THE REA STRAR: That will be nmarked as Exhibit

nunber 60.
EXH BI T 60: Conductive Energy Wapon Usage
Report

THE COW SSI ONER:  Yes, Ms. Roberts.

M5. ROBERTS:

C I n your notebook, sir, there are printed nunbers
on the bottomright corner of the pages; am!|
correct?

A Yes.

C Al right. And M. Kostecky]j took you through and
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asked you to read out the informati on you wote on
page 57?

Yes.

And you were asked about how many tines you
referred to the Taser depl oynent on that page?
Yes.

And | don't want to lead. Wat do your notes say
about Taser depl oynent on that page?

It said it was deployed and cycled three tines.
Al right. And if you read further down to after
the point in tinme when M. Dziekanski's on the
ground, does it say anything further about Taser
depl oynent ?

On the sane page or --

Yes.

Well, it says:
Push stun depl oyed to upper back and shoul der
ar ea.

Al right.

"Upper back shoul der area.”

Is the reference to push stun in addition to the
cycling three tinmes or was it nmeant to be included
in the cycling three tines?

| think it's in addition.

Al right. So your notes refer to four

depl oynent s?

Yes.

Thank you. On page 6 of your notes, the next
page, you've got a reference at the top to "OIH".
What does that nean?

That is our definition for "other". Normally,
every person we deal with has a | abelling system
| guess, for our reporting, and "OTH' neans

"ot her".

And you've got M. Pritchard s nane right
underneath that?

Yes.

And then you have sone -- what appears to be an
address and a phone nunber?

Yes.

Were did you get that information?

| would have gotten it directly fromPritchard, if
| remenber correctly.

All right. So was that sonething you did at the
scene after M. Dziekanski was handcuffed?
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A Yes, it would have been.

C And bel ow that, you've got the nane of soneone
el se there?

A Yes, that's information that | got from Ron Van
Hooten, and his information's there.

C Al right. And did you get that information from
M. Van Hooten at the scene?

A Yes.

C So in terms of things that you did after the scene
-- after M. Dziekanski was handcuffed, you
evidently went and spoke to two w tnesses and got
sone information?

A Yes, | obtained sonme information from-- from

t hem

M5. ROBERTS: M. Conmm ssioner, this mght be the
appropriate nonent in which to relay, that is,
personal information, and we would ask that the
sanme order be nmade, that if this is copied, that

that --

THE COW SSI ONER:  Yes.

M5. ROBERTS: ~-- personal information be --

THE COW SSI ONER: Yes, | agree with that.

M5. ROBERTS:. -- covered. Thank you.

C Const abl e, since |eaving Depot, have you taken a
nunber of courses with the RCWP?

A Yes.

C Have you taken any courses in notor vehicle
acci dent work?

A Not that | can think of, no.

C At Depot you received training with regard to the
| nstant Managenent |ntervention Model, | think
you' ve testified?

A Yes.

C In that training, have you received information
with regard to dealing wth, for instance, a
person with an edged weapon?

A In -- in training?

C Yes.

A Yes.

C Al right. And have you received training about
the distance that a police officer would like to
be froma person with an edged weapon?

A Yes. | don't renenber the exact nunber. | think

it's actually about 20 feet or 21 feet.

Al right. And were you given information about
why that would be preferable for a police officer
to be that distance?
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Well, with regards to reaction tine, the action

t hat soneone takes is always faster than the
police officer's reaction, so they can cover

di stance, or soneone with an edged weapon, as you
say, can cover distance extrenmely quickly before
we even have tine to react. So that extended

di stance, whereas it may |look really far to sone
peopl e, soneone with an edged weapon can act
really quickly and reach you really fast if they
are to attack.

Al right. In answering that question, you
referred to the police officer's reaction tine.
Do you recall what you were trained about,
specifics of what you were told about the police
officer's reaction tine?

Wth regard to reaction, it's always slower than
the person's action. | don't recall everything
specifically, but...

And that would be the tine to react to do what,
for instance?

Oh, if reaction tinme is to actually -- for
exanple, if we're against an edged weapon, it
woul d be to defend ourselves, reaction tinme to
make sure that we keep safe, protect the safety of
oursel ves and other officers.

Al right. Wuld you -- one of the possible
reactions to a person with an edged weapon be to
draw your firearnf

Oh absolutely, yes.

When you were trained about reaction tine, were
you trained anything about the tine it would take
to extract your weapon?

| don't recall the exact time, but the distance
that you create is to give you tinme to react to
get your weapon out, if that's what you need to
do.

Al right. Wre you given any simlar training
about persons with other potential weapons that
weren't edged weapons?

W were trained that anything can -- a | ot of
different things can be used as weapons that may
not be consi dered weapons ot herw se. Yeah.

Were you trained about the distance you woul d want
to be froma subject with sonething -- sonething
that could be a weapon but wasn't an edged weapon?
The tinme/distance ratio, we are always -- we are
trained that you want to give yourself enough
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di stance from soneone who has any weapon, to give
yourself time to react, and..

When M. Dzi ekanski turned and had the stapler in
his hand, | think your evidence is that you were,
was it, 11 to 15 feet, am| correct, from hinf
Yes, that's what ny statenent says.

Al right. According to your training, was that a
safe di stance away froma police officer?
Actually, | would prefer nore distance. Like |
said before, if sonmeone has a weapon, if you have,
ideally, 21 feet, that is what | renmenber the
nunber to be, anyways. It would have been nice to
create nore distance, if possible.

Do you recall the optinmm di stance at which you
can use the conducted energy weapon in probe node
and still hit the subject?

| would have to verify fromny training, but

think it's 20 or 21 feet.

Al right. Does the distance fromthe subject
make any difference to where the probes |and on

t he body, according to your training?

Yes. The top probe shoots straight. The bottom
at an eight-degree angle. So the further away you
are, the greater the spread of the probes. And
the further the spread of the probes on the body,
the -- the nore effective the CEWwoul d be.

Al right. You may not renenber, but if you do,
do you recall what the spread would be froma

di stance of 11 to 15 feet, by any chance?

No. | did wite down the spreads in ny notes, if
you want ne to check, but | don't renenber it

of f hand.

| f you have those notes there, that woul d be

hel pful .

| -- 1 have about half of the docunents. [f
could get the rest of them | could find it, |
think. Wat's the distance? | -- | have it here.

Yes, if you could give us an approxi mation.

VWhat is the distance that you were aski ng about?
You were asking for a specific distance?

| think your evidence is you were 11 to 15 feet
away from M. Dzi ekanski when you depl oyed the
Taser --

Ch, okay.

-- the first tine.

Well, 10 feet would be an 18-inch spread and --

HE COWI SSI ONER:  Ei ght een-i nch?
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A Ei ght een-inch spread. And 15 would be 26-inch
spread, according to ny notes here.

M5. ROBERTS:

C According to your training, wuld the Taser have
nmore inmpact or less inpact the further apart the
probes were on the person?

MR, KOSTECKYJ: That was actually asked and answered,
wWth respect. The officer indicated earlier in
hi s evidence the further the probes are apart the
nore effective it was.

M5. ROBERTS: Well, M. Comm ssioner, many counsel have

asked repetitive questions. | apologize if that
was - -

THE COW SSI ONER: wel | --

M5. ROBERTS: -- covered.

THE COWM SSIONER: -- | -- yeah. No, go ahead.

A So yes, the further apart the probes are, it's
nore effective.

M5. ROBERTS:

C And were you trained as to why it would be nore
effective if the probes were further apart?

A Yes. Basically, the current travelling through

the filanents to the probes, if it has a w der
spread there is a greater distance for the current
to go through and effectively imuobilize the
subj ect .

C Were you given any training about a police
officer's reaction tine in un-hol stering and
getting their Taser ready to fire?

A Say that again, sorry?

C Were you given any training about the reaction
time of a police officer to perceive a threat, un-
hol ster their conducted energy weapon and get it
ready and -- to fire?

A | believe we're trained just to create as nuch

di stance as you can to give yourself the
reactionary tinme necessary to pull out and depl oy
the Taser if necessary.

C Al right. Can you tell the Commi ssioner the
steps you woul d take when deciding to use your
conduct ed energy weapon?

A Basi cal ly, you | ook at the behavi our of the
subject and if -- according to our training, it's
used for highly resistant or conbative behaviour,
and the steps taken are you assess the situation
and if they fit the behaviour and AIMis
satisfied, as in they have the ability, intent,
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intent to harm "M neans you're justified to use
it.

C |"'msorry, | should have been nore specific.

A Ckay, sorry.

C | met the physical steps that you woul d take.

A Ckay.

C What woul d you physically --

A kay, sorry.

C -- have to do?

A You have to un-holster it, it has a thunb rel ease
to un-holster it, take off the safety and then
depl oy.

C Al right. Do you know how |l ong that took you
during training or how |l ong that took you on the
ni ght in question?

A It would be a second or two either way.

C Now, during your training, were you told anything

about a condition referred to as agitated or
excited deliriunf

A Yes. W were told that sonetinmes a person can
exhibit excited delirium-- synptons of excited
delirium and we're trained that the Taser is a
very effective tool because if soneone is
exhibiting excited deliriumor has that condition,
they are normally focused and aggressive and ot her
met hods of intervention do not have an effect, and
the Taser is nost effective for that, because it
causes i mmbilization and we can gain control of a
subject that's exhibiting those -- that condition,
if you will.

C Did you observe in M. Dziekanski any of the signs
that you had been trained m ght indicate a person
was experiencing agitated deliriun?

THE COW SSIONER: Now, let's be clear. This is at the
time and before the Taser was used, is that what
you nmean? O in reflection?

M5. ROBERTS: | was going to get to whether he
considered it at the tine.

THE COW SSIONER: Ch, all right.

M5. ROBERTS: Perhaps I'll start with that.

C On the night in question, did you -- did it occur
to you that M. Dzi ekanski m ght be exhibiting
sone of the signs of agitated deliriumas you'd
been trained?

A Yes. Basically, what | saw with regards to him
being sweaty and his eyes really wide, and | think
| said clammy in ny notes as well, to that
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agitated state is very typical of sonmeone who is
-- who has excited deliriumor is under that --
has that condition, sorry.

Al right. D d making those observations have any
i npact on what you decided to do at the scene?

Wen | got there, no. | wanted to conmunicate
with him and that was ny primary goal
Al right. 1In your training, do you renenber if

you were told anything about how to deal with
peopl e exhibiting agitated delirium in ternms of
your interaction with thenf

Yes. W were -- when we got training on that with
regards to people with excited delirium we're
trained that they nust be restrained before they

can be treated, so | think the -- the actual slide
was there can be no nedical treatnent w thout
restraint, and so we needed to -- | nean, in a

situation where sonmeone has excited delirium
restraint is the first goal

Now, you've given evidence that once M.

Dzi ekanski was on the ground, was it three or was
it four of you initially trying to handcuff hinf
At what point are you tal king about?

When M. Dzi ekanski was on the ground --

Ckay.

-- were there three nenbers trying to handcuff
him or were you involved, initially, in the
physi cal restraint of hinf

| had approached and had gone to his leg area to
try to restrain him | wasn't trying to actively
handcuff him | wasn't at that part of his body.
But | was involved in the trying to control him
Al right. Had you been involved in a situation
before that, where four nmenbers were involved in
restraini ng soneone?

Not that | can recall, no.

Had you been involved in a situation where three
menbers were required for restraining soneone?
Yeah, |'ve been involved in situations before
where there have been nmultiple nenbers that need
to restrain one person, absolutely, yeah.

Was this simlar to those incidents, or was this
different in sonme way?

It was different, because it took longer to -- to
restrain him But at the sane tine, it was
simlar in the sense that we have had situations
where our first attenpts were not successful to
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restrain soneone.

C Just to cover this off, did | talk to you about
the questions | was going to ask you before |
asked these questions?

A No.
M5. ROBERTS: Thank you.
THE COW SSI ONER: Now, what -- |'ve lost track of our

order. Wo else is wanting to --
MR. H RA: These gentlenen are next.
THE COW SSI ONER:  Yes, all right.

MR HARRIS: |I'mReg Harris. |'mcounsel for Corporal
Robi nson.

CROSS- EXAM NATI ON BY MR HARRI S ON BEHALF OF CORPORAL
ROBI NSON:

C When you were being questioned by Conm ssion

Counsel, you were asked whether or not you heard
any commands prior to your first depl oynent of the
Taser; do you recall that question, sir?

A Yes.

C Al right. Were was your focus i mredi ately
bef ore depl oyi ng the Taser?

A It was on M. Dzi ekanski

C Ckay. Were you watching what the other officers
wer e doi ng?

A No.

C Vlere you expecting themto say anything to you?

A No.

C Al right. Wuld you have any reason, at that
stage, to be focusing on Corporal Robinson?

A No.

C | medi ately after the first deploynment and prior
to M. Dziekanski going to the ground, so |I'm
focusi ng on the deploynent, the tinme period
between the first deploynment and M. Dzi ekansk
goi ng down on the ground, where was your focus?

A Still on him

C Al right. Wre you paying any attention to the
ot her officers?

A No.

C Can you describe for us the noise level in the
environnent at that tine?

A | can't tell howloud it was. | was just focused,
so | don't know about how loud it was.

C Ckay. Wien you say "just focused”, can you

expl ain what you nean by that?
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A W were dealing with M. Dziekanski, and | would
assunme | had sone | evel of auditory exclusion at
t hat point, and...

C Can you explain to us what you nean by "auditory
excl usi on"?
During a stressful event, when you are dealing
W th sonmeone, you are focused on one point or one
person or whatnot, in this case it was M.
Dzi ekanski, and you bl ock out a | ot of other
audi bl e sounds. Your brain just does that
automatically because you're focused and it is,
like I said, a high-stress situation.

C Ckay. Is it inpossible that the -- this auditory
excl usion was operating for you prior to the first
depl oynent ?

THE COWM SSIONER: | think --

MR HARRIS: Al right, let me rephrase it, then.
C Prior to the very first deploynent, were you
feeling a level of stress at that tinme?

A Yes, | would say so, yeah.
C |"mjust going to ask you briefly about the

critical incident debriefing. Wen you went to
that debriefing, did you make any notes there?

A No.

C Did you see any of the other officers present
maki ng not es?

A No.

C Did that debriefing in any way change or shape
your recollection of the events?

A No.

MR HARRIS: | wonder if we could go to Pritchard video
two, please. And we do not need the sound. Do
not need the sound. And if we could go to 0344,
pl ease.

C Al right, sir, do you see yourself in the video
t here?

A Yes.

MR HARRIS: Wat I'mgoing to ask is that it be played
to approximately 0346, if you could just play it,
pl ease.

(VI DEO BEI NG PLAYED)

MR. HARRIS: Stop there.

C Can you describe for us what your right hand is
doing in that frane where it's been stopped?

A | think I may be pointing to the table there.
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C Al right. Do you recall any conversation or why
you did that, or anything about that, sir?
| don't recall, no.

C Okay. Al right, in a nonent |'mgoing to ask
that it be played, and |I'mgoing to ask you to
wat ch what your actions are, |I'mgoing to ask you
to describe it, and I'mgoing to ask you why you
make those actions, all right? |Is that clear?

A Yes.

MR. HARRI S: Ckay. Wuld you please play it, sir.

St op.
A At that point, he had picked up the stapler and
had raised it up. | nove out of the picture. I’

trying to create sone distance at that point,
because | didn't want to get attacked, and | may
have pulled out the Taser at this tinme, | don't
know, |I'mout of the picture.

MR HARRIS: Al right. Now, if we could back up a
little bit to 0346 again, please.

C At the point where you' ve described that you're
backi ng up out of the picture, are you watching
any of the other officers?

A No.
C Al right. Now, after M. Dziekanski is
handcuffed and after -- after he has been

handcuffed, are you nmaking any efforts to note
preci sely what the other officers are doi ng?
A Say that again, sorry? After he's handcuffed?
C Let me put it this way. After M. Dziekanski is
handcuffed, were you making specific efforts to
note what the other officers' activities were?
A No.

(VI DEO STOPPED)

C All right. 1'd like you to go to page 21 of your
statenent, which is Exhibit 55, | believe.

UNI DENTI FI ED MALE VO CE: It's Exhibit 56

MR. HARRI' S: Pardon ne.

C And I"'mreferring to statenent -- the second
statenment in tine.

A Ckay.

C Do you have that in front of you, sir?

A Yes.

THE COWM SSIONER:  |I'msorry, | mssed the page.

MR HARRI'S: Page 21.
C And in the mddle of the page, Corporal
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Brassi ngt on asks you about:

The nmenber that's primarily dealing with
checking his pulse is who?

Do you see that question?

Yes.

And what was your answer at that tinme?

"Cor poral Robi nson".

Al right. And then the next question is about
the nonitoring of the breathing and who's doi ng
that, correct?

Yes. And | said Monty was doing that as well.
Al right. 1've heard you testify that you did
not -- let me rephrase this. |'muncertain as to
your testinony as to whether or not your saw

Cor poral Robi nson checking pul se or not.

| think that | said that | don't renenber seeing
hi m check breathing and pul se, but | just asked
himif he had a pul se and was breathing --

Al right.

-- and by that, in ny statenent, | assuned he was
the one nonitoring the breathing and that's why |
said it there.

Let's deal with that for a nonent. You said, if
"' m not m staken, you said you don't renenber
seeing himdo that; have |I repeated that
correctly?

Yes.

Al right. That's today you're tal ki ng about not
remenbering, or is it back then you didn't
remenber, when you gave your statenent?

| would say both. | don't renenber seeing what
actions he took, specifically.

Al right. D d you ever watch, specifically, to
see if Corporal Robinson did that?

No.

Okay. D d you ever watch, specifically, to see if
Cor poral Robinson took out -- took his glove off
or anything like that?

No, | didn't notice.

Were you | ooking for that?

No.
Al right. Wen the cooment was nade about the
change of col our of M. Dziekanski, if |

under st and your evidence, M. Dziekanski was
repositioned at that tinme?
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Yes.

Al right. And who participated in that?

| think we all did. Corporal Robinson was by that

head area, so | assuned that he woul d have been a

big part of that, and | helped with the | egs.

C Now, at the time of this particular incident, had
you had much experience dealing wth handcuffed,
unconsci ous prisoners?

A | think we've dealt with that when | worked in

Ri chnond City, but at the airport | don't recal

any incident like this.

>0 >

C Okay. You said, "I think". Do you recall a
specific incident, sir?

A No.

C You' ve descri bed Corporal Robinson kneeling near
the head area of M. Dziekanski. Do you recall

any other position that Corporal Robinson may have
had in relation to M. Dzi ekanski ?

A No.

C Al right. Just a few nore questions, sir. You
wer e asked about the distance and the spread of
the Taser probes. Do you recall being asked about
di stance and what inpact it will have on the
spread of the Taser probes?

A Yes.

C What about di stance and the inpact that it would
have on the penetrability or the ability of a
probe to penetrate; did you receive training about
t hat ?

A Wth regards to that, yes. If they're wearing
cl othes, loose clothing, regular clothing, there's
a good chance that it's not going to get to the

skin, it's -- will just stick in the clothing of
t he person. Yeah, clothing is a big part of it --
Q kay
A -- as well.
C Does distance inpact the ability of a probe to
penetrate, from your training?
A It would, because it's projected and so if you're

further away it's probably not going to penetrate
as deep into the clothing or whatnot as it would
if you were cl ose-up

C Al right. Wen you observed M. Dzi ekanski pick
up the stapler, fromyour perspective, did you see
any reason why he m ght have picked up that
stapl er?

A There was no reason that | could think of, no.
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Did you see -- or fromyour perspective, was there
any possible reason why he woul d be advanci ng
towards you or the other officers with the stapler
out ?

Based on the position that | saw himin, the only
thing I thought he was going to do was attack us.
You were asked questions earlier about your
training in response to donestic disturbances and
use of enpathy and things Iike that. Do you
recall those earlier questions?

Yes.

Can you explain to us how tinme and circunstances
of the environnent may or may not inpact one's
ability to show enpathy and take tinme, those sorts
of things?

Yes. Certain situations you have tine to go into
nore details and ask nore questions, that type of
t hi ng, but depending on the person's behaviour, if
they escalated to a point that that's no | onger
possi ble, we have to react, like | said, to a
person's actions. So you may not have tinme all
the time to go into as nmany details as you' d |ike.
From your perspective in this nmatter, was there
time to do sort of the enpathy and things |ike

t hat ?

Well, we tried with communication in the

begi nni ng, but then we ran out of tine, yeah.
There was not time to go further.

Looki ng back on the events, when you first
encountered M. Dziekanski, was there anything
fromhis behaviour to suggest to you that he was
going to pick up this itemand use it or hold it
as he did?

Do you nean when we first approached hinf?

When you first approached him

No, | didn't expect that to happen, no.

What about when he turned, when he was turning
with his -- you know how he sort of threw his
hands up and turned, what about at that stage?
Did you expect anything at that stage?

At that point, no. | just assuned he wasn't
listening to us and, like | said before, he was
sweaty and seened agitated, but | had no reason to
believe it was going to go any higher than that,

at that point. It was unusual, but | didn't know
what was goi ng to happen next.
Al right. You asked sone -- answered sone
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gquestions about your assessnent of the scene when
you -- or assessnment of M. Dziekanski. |s your
assessnent only based on your observations of M.
Dzi ekanski, or are there other things that you
took into your assessnent that night?

A At that point, | hadn't seen the debris that was
in the area. Wen | got in | saw chairs that were
in an unorgani zed fashion. That would be the only
ot her thing, of course, except for the dispatch
call that we received. But ny observations were

just based, at that point, on -- on himand what
he did.
C Did the conduct or comment by any of the security

peopl e or any of the people in the neet-and-greet
area have any inpact on your assessnent?

A Yes. The fact that they said he didn't speak
Engl i sh, he spoke Russian, that led ne to believe
| mght need to use nore hand signals to try to
communi cate with him so that's what | did.

C Did the security personnel's positioning have any
significance for you when you arrived?

A No.

MR HARRIS: Al right. Thank you for answering ny
guestions, sir.

THE COW SSIONER: | see now we're getting fairly close
to the lunch break. It would be -- | think we all
want to see whether we will finish today. Could I
gi ve sonme idea of where we're at here? Shall we
have an hour for lunch, an hour and a half, or
what is the feeling?

MR, BUTCHER: | have five mnutes. |[|'Il be alittle
nore than that.

THE COW SSIONER: |Is there anyone el se who's going to
ask questions after M. Butcher? WlIl, is an hour
sufficient? Anybody object to that? Well, we'll
break, then, for one hour, and it wll be 1:30.

THE REG STRAR The hearing is now adjourned until 1:30
p. m

(W TNESS STOOD DOWW)

( PROCEEDI NGS ADJOURNED FCOR NOON RECESS)
( PROCEEDI NGS RECONVENED)

THE REA STRAR: The hearing is now resuned.
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KWESI M LLI NGTON, a w tness,
recal |l ed.

HRA: M. Commssioner, Oficer MIlington's
training materials are about five m nutes away.
There was a lot of material to copy and nmake
copies for everybody. | understand M. Butcher's
guestions nmay or may not touch on those nmaterials.
I"'min the enbarrassing position of saying we may
have to stand down for a couple of nonents if that
does occur.

COW SSIONER: You said, "may or may not," M.
Butcher. Is that a "may" or a "may not"?

BUTCHER. | propose that | ask the questions that |
have otherwi se, and that | then be given a chance
to review them M. Rosenbloomcan carry on, and

if I have no questions, then I'll not need to ask
any.

COW SSIONER: Well, let's -- no, | don't want to
move out of the order. We'Ill break for a few

m nutes. Let nme know when they're here.

( PROCEEDI NGS ADJQURNED)
( PROCEEDI NGS RECONVENED)

REA STRAR. Order. This hearing is now resuned.
HARRI S: M. Conm ssioner, over the break

realized that there was a small quick area that |
negl ected to canvass with this witness. |'m
wondering if I mght be granted the indul gence to
conplete that small area.

COM SSI ONER:  Yes, of course. Go ahead.

HARRI S: Thank you. M ght the wi tness be provided
with Exhibit 57, please?

CROSS- EXAM NATI ON BY MR- HARRI' S ON BEHALF OF CORPORAL

O
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ROBI NSQN, conti nui ng:

Constable MIlington, Exhibit 57 are -- is a copy
of the notebook entries that you made on that

ni ght ?

Yes.

All right. And | note at the bottom of page 6 to
the left there's a tine entry of 02:19?

Yes.

What does that tinme entry indicate?

It says:
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Menmber/writer observed Cpl. ROBI NSON check
pul se every couple of mins while male was in
recovery position. Mle had a pul se.

C Al right. Now, the 2:19, is that the tine that
you made that notation?

A | believe it was the tinme | nmade the notation,
yes.

C Ckay. So do you recall where you were when you
made that particular notation?

A No, | don't renenber.

C Al right. On this particular night, where did
you spend the majority of your tine at the
airport? That is, after the incident involving
M . Dzi ekanski and before you | eaving the airport,
where did you spend the mgjority of your tine,
sir?

A In -- | think in the secure side area.

MR HARRIS: Al right. Thank you. Thank you, M.
Comm ssi oner.
MR. BUTCHER: Thank you

CROSS- EXAM NATI ON BY MR, BUTCHER ON BEHALF OF CONSTABLE
BENTLEY:

C Constable M lIlington, I am David Butcher and |I'm
counsel for Constable Bentley. You and | have
never discussed these events together, have we?

A No.

MR. BUTCHER: |If the wtness could pl ease have Exhi bit
40C. This is the CAD docunent.

C You will see on that docunent that there is a
description of the type of call, and it's given as
bei ng "assi st other agency".

A Yes.

C Do you know who inputs that data onto this
docunent or onto this field on the conputer?

A | think it would be sonmeone at our E-Conm di spatch
of fice.

C Is it done by the police officers?

A No. No.

C And who assigns the priority or howis the
priority of the call assigned on this docunment?

A | think it's the sanme | ocation, done by either the
cal | -taker or soneone at E-Comm

C If this call had been classified by E-Comm as

m schief in progress or crine in progress, would
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the priority have been different?

A It may have been, |I'm not sure.

C You don't know. Is that --

A No, I -- I don't know

C Now, you are seen in the last Pritchard video
collecting the Taser filanents. Do you renenber
seeing that?

A Wapping it up, yes.

C W appi ng them up. Wen you went to collect the
filaments, were they still connected to the
pr obes?

A No.

C Did you break the filaments fromthe probes?

A No.

C Do you know how or when they were broken or
severed?

A No.

C How much force is required to break those
filaments?

A It woul d be considerable to get the probe off, but

| don't know exactly how much. But it would be
sone force for sure.

C You -- I'lIl ask it this way. Do you recal
Cor poral Robi nson providing any direction to any
of ficer between the tinme that M. Dziekanski was
handcuffed and the tinme that the R chnond Fire
peopl e arrived?

A No.

C And do you know what Constabl e Rundel and
Const abl e Bentl ey were doing during that period?

A No. No.

C Do you know where they were?

A They were in the area, but | don't know exactly
where they were.

C You told us earlier that your notes reflect a
conversation with M. Pritchard; do you renmenber
t hat ?

A Yes.

C Did you know before you left the airport that
ni ght that he had taken a video of the incident?

A Yes, | believe | was aware of that, yeah.

C Do you know how you were aware of that?

A No.

C You told us that M. Dzi ekanski was still

resisting the officers whilst he was on the
ground. Have you got any information to provide
t he Comm ssi on about the degree of resistance
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bei ng shown by M. Dzi ekanski ?

Like | said before, he was still Kkicking, fighting
and struggling with the nenbers, not putting his
hands behind his back. As far as degree, it was
excessive. He was fighting off four nenbers,

So. ..

You were asked why you didn't broadcast that M.
Dzi ekanski had turned blue. |'mwondering if you
can tell the Comm ssioner what you are told in
your training about the content of radio

br oadcast s?

Wll, we're told to keep themsinple and to the
point, and in Ri chnond specifically we are sharing
the radi o broadcast frequency with the whole city,

and | believe at the tine with UBC, as well. So
want to keep our broadcasts short and to the
poi nt .

Now, | am going to ask you sone questions about
your training materials and take you to sone of
the other slides. And these pages appear to be

nunbered as chapters or -- of the training
program |'mgoing to ask you go to the third
page 1 under the heading "Medical". Do you have

that? It has a handwitten nunber 4 on the top
ri ght-hand corner of the page.

Yes, okay.

You were -- well, first of all, can you tell us
how it was that you canme into possession of these
particular material s?

They were given to ne during ny training.

In July of 20077

Yes.

At the course.

Yes.

And were these slides shown to you during that
course?

Yes, | believe they gave us the materials and
showed the slides as they were going through them
And so dealing with the slides on that page, you
were told that Taser devices are anong the nost
ext ensi vel y-studi ed non-1ethal weapons?

Yes.

And you nmade a reference in your direct evidence
to defibrillators being 800 tines stronger than
the Taser. Is the -- is the slide below that one
the slide that taught you that?

Yes, it's the slide here.
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And that says [as read]:

Moder n pacenmakers and i npl anted cardi ac
defibrillators with standard external
electrical defibrillator is at |east 800
times stronger than the Taser conducted
ener gy pul ses.

Yes.

Turning to the next page, you were told, anongst
other things in the bottomslide, that ani mal
testing has shown insignificant effects on heart
rhyt hms and bl ood pressure?

Yes.

That there's been over 100,000 human vol unt eers,
99 percent of whom were incapacitated?

Yes.

Turning over two pages to the |ast slide under the
headi ng "Medi cal Testing Drugs", you were told

t hat the advanced Taser was applied directly to

t he chest of experinental animals wthout causing
heart failure during tests at the University of

M ssouri ?

Yes.

You were told that using worst-case scenari 0s,
cardi ac safety experts found no induction by the
M26 of abnormal heart rhythns.

Yes.

Do you renenber what those worst-case scenarios
wer e?

No.

And you were told, as well, that there was no
arrhyt hm a provocati on even when ani mals were

gi ven stimul ant drugs such as epinephrine and

i soprot enol .

Yes.

Turning to the next chapter under -- you have the
handwitten nunber 5 in the top right-hand corner.
Do you have that?

Ch, okay. Oh, the next group of pages.

Next group of pages, yes.

Yes.

This is under the headi ng "Wiy Conducted Energy
Weapons" - -

Yes.

-- or on that subject matter. And on the

next page, you were taught that it is extrenely
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effective, even conpared to | ethal weapons?

A Yes.

C And can you tell us anything el se about that,
about what you were told about that subject?
It's -- | think that they're referring to the fact
that even -- actually, no, | don't understand the
guestion. Sorry.

C | was just wondering if you were told anything
about why they were considered to be extrenely
effective, even conpared to | ethal weapons?

A Al | remenber regarding that is that they are the
| east -- one of the least injurious neans of
gai ning control of a subject.

C And then the next two itens are "Safe in nunmerous
situations" and "Safer for suspects and fell ow
of ficers".

A Yes.

C Were you taught anything el se about those two
subj ects, other than what's listed in those two
bul | ets?

A Not that | can renmenber, no.

MR. BUTCHER: Thank you. Those are ny questions. At
this point, |I've asked nore questions about this

docunent, and it would be ny subm ssion that it
woul d be appropriate to mark it at this point.

MR HRA | think you d said that it was to be marked
and --

THE COWM SSIONER: All right. It will be the next
exhi bit.

MR. VERTLIEB: |1'mjust wondering, | don't m nd doing
that, but at sone point it would be hel pful to see
the original. W haven't seen that yet.

MR. H RA: The officer has the original and |I have told
my friend he's welcone to take a | ook at the
officer's original at any tinme he wants.

THE COW SSIONER: Al'l right.

MR. VERTLI EB: Thank you.

THE REG STRAR That' |l be marked as Exhi bit nunber 61.

EXHIBIT 61: Training materials

CROSS- EXAM NATI ON BY MR, ROSENBLOOM ON BEHALF OF THE
GOVERNMENT OF PCLAND:

C O ficer, ny nane i s Don Rosenbl oom and |
represent the Governnent of the Republic of
Poland. [I'd |ike you to answer sonme questions for
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Oficer, it's your testinony, as | have

listened to you yesterday and today, that you

never saw the video until approximately a nonth

ago when in the conpany of |egal counsel; is that

correct?

Yes.

And it's also your testinony, as | heard you

yesterday and today, that you never had an

opportunity to look at the witten statenents that

were given by you to the IH T investigators on the

day or days just shortly after the incident again

until you were present with your counsel a nonth

ago.

Yes.

Now, during the period fromthe 14th of Cctober,

2007 until a nonth ago, you were aware that the

incident in question had becone a matter of

i nternational controversy?

Yes.

And you were aware that there was extensive nedia

coverage about this incident, both shortly after,

then after the rel ease of the video, and for an

ext ended period of tinme?

Yes.

Can | ask you, Oficer, were you curious at any

point leading up to your attendance at counsel's

office a nonth ago to want to | ook at the video?

No, | was aware of the actions that we took. As

|"ve said before, I'"mnot used to that type of

being in the media, if you will, and I was not

curious about it, no.

Vell, Oficer, let's forget the nedia coverage and

let's just talk about the fact that you were aware

as of the evening in question that a video had

been taken of the incident, correct?

Yes.

Ckay. You're asking us to believe that fromthat

moment until a nonth ago, you weren't curious to

know whet her the video depicted the events as you

described themto the IH T investigators?

No, | was not. | knew the -- that there was a

vi deo that had been taken and -- but | was aware

of our actions, so | was not interested in it.

So you're telling us, are you, that throughout the

period | eading up to a nonth ago, you were totally

confident that the history that you gave to the
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IH T i nvestigators shortly after the incident
woul d be totally proven out in the video that was
taken by M. Pritchard.

Yes.

Are you, to this day, satisfied that that feeling
that you had was indeed confirned by the video?
Like | said, with the exception of the second

depl oynent of the Taser when | said | believed he
was standing, and the westling to the ground,
noticed that there were a couple of discrepancies.
But for the nbst part, yes.

O herwi se, you feel, as you stand in the box
today, or sit in the box today, that the video
conpletely confirnms the version of events that you
provided to the IH T investigators?

Wth the exception of the angle that it was taken

at. It was taken from behind, and I saw what M.
Dzi ekanski was doing fromthe front.
well, Oficer, at a point in tinme, you becane

aware that this matter becane one of a crim nal

i nvestigation and that the Crown counsel was
review ng the circunstances of the event?

Yes.

At the point where you becane aware of that
situation, did you not want to protect yourself by
at | east review ng the video, review ng the
statenment that you provided to IHI T so that you
coul d be assured that the Crown counsel had the
full set of facts as you understood thenf

No, | was confident in the actions that we took,
and everything was there. | had given statenents
and they had the video, so | didn't feel there was
anything el se | needed to do.

| see. So after the release of the video
approximately a nonth after the incident, didn't
sone of your acquai ntances or your colleagues in
the force discuss wth you the fact that this

vi deo was bei ng published and there were
depictions in that video of interest maybe?

They had let nme know that the video was published,
and at that point we were not working at YVR
anynore, but that was the end of ny concern about
it.

Well, not working at YVR.  When were you noved
fromthat detail out at YVR?

Away from YVR, you nmean?

Yes.
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The bl ock after Novenber -- it was, | think, md
Novenber .

Ri ght. About Novenber what? |n other words,
approxi mately how many weeks after the incident of
the 14th of COctober?

Five weeks, | think.

Yes? And during those five weeks, is it fair to
say that your fellow officers who had been
involved in this incident were also at YVR unti
that tinme?

Yes.

Yes. And so over the days that transpired after
the 14th of October, you were working in the sanme
block fromtine to tinme as Constable Bentley, as
Cor poral Robi nson, as Constabl e Rundel ?

Wrking in the sanme block as in group of days?
Meani ng you were on shift sonmetinmes together

Yes.

You were seeing each other, you were having neals
t oget her ?

During our tine at YVR you're tal king about?

Yes, after the incident.

Yes.

Yes. And you were still at YVR at the tinme of the
rel ease of the video, weren't you?

Yes.

Yes. And having not seen the video, did not your
fellow officers who were involved in this incident
di scuss the video with you?

No.

Did you ask them about what they were seeing on

t he vi deo?

No.

Why ?

As | have said before, | felt that our -- our
actions were within our training and | did not
need to watch the video.

So you were totally confident that the version of
events as you gave themto the IH T investigators
woul d be sustained after scrutinizing the video.
Yes.

And you were wrong.

On a couple of points --

Yes.

-- there were sone di screpanci es between what |
said in ny statenent and the video - for exanple,
the westling to the ground - was -- was w ong
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about sonme of them

No, it's clear fromthe record the areas that you

beli eve you were wong, and in respect to those

areas, you are concedi hg you were wong --

Yes.

-- obviously. Now, we spoke today about the

not epad, and excuse nme, | don't know the exhibit

nunber, but your notepad that you carried with

you. Did you at any time prior to making your

entries into that notepad have di scussions with

your fellow officers about the event in question?

No.

"1l come back to that later, then. Thank you
Now, | want to focus for a few m nutes on the

conversations you had, or mght have had, with

your fellow officers after this incident.

Firstly, you report that after the incident, you

and your coll eagues went back to the sub-

detachnment office because you were waiting for the

|H T i nvestigators.

Yes.

Now, OfFficer, did you have any conversations with

your fellow officers back at the detachnent office

on those early-nmorning hours leading up to the

IH T investigators arrival in respect to the

incidents -- incident that had happened out at the

airport?

No.

Oficer, are you inviting us to believe that you

went back to that detachnent office, you were

assenbl ed there, you were together?

Yes.

And you're telling me that there was no di scussion

about the fact there had just been an in-custody

deat h?

No.

"No," you're saying you did not say anything.

We did not have a discussion about it.

Well, Oficer, |I just act a ot on conmobn sense.

Can you explain to nme -- would you not agree with

me that it is totally abnormal that after going

through this traumatic event at the airport, that

you go back to the sub-detachnent office and you

don't say anything about what had just happened?

Soneti mes when people are involved in a stressful

situation, they just want to take sone tine to

just deconpress. | was waiting for our staff



OCO~NOUITRAWNE

93
Cst.

Kwesi M I1ington

Cross-exam by M. Rosenbl oom (for Governnent of Pol and)

O > OO0 > O >

O >

A
C

relations rep to cone and | felt no need to

di scuss the incident.

And is it your testinony that not only did you not
di scuss anything to do with the incident in
gquestion, but you did not overhear your fellow

of ficers tal king about the incident?

No, | did not.

s it your testinony further that at no tine
foll ow ng that assenbly of the officers on the
14t h of October until this day that you' ve ever
tal ked to your fellow officers about the incident?
No, | haven't.

Ckay. You're sure of that answer.

Yes.

O ficer, there has been testinony given in these
proceedi ngs that there was a critical incident
debriefing, and you testified to that yesterday,
correct?

Yes.

And in your testinony yesterday, did you not say
t hat i ndeed there was no di scussion about the
events of the day, it was nore a psychol ogi cal
consultation, for want of a better ternf
Sonmething |ike that, yes.

You said yesterday in response to Comm ssion
counsel, M. Vertlieb, that there was no

di scussi on about the events in question, about
each officer's version of events, correct?

Yes.

O ficer, just a few days ago your fellow officer
Constabl e Bentley, testified under oath in these
proceedi ngs. He testified on Thursday of | ast
week. 1'd like to read you portions of the
transcri pt of what he said under oath concerning
this very neeting we're speaking about, and |I'm
readi ng frompage 80 of Thursday's transcript and
|"mreading fromline 21. And just so | don't

m sl ead you, |I'mvery happy to give you a copy Sso
that you can followit. And I'mreferring to line
21 of page 80 of last Thursday's transcript.

Yeah, | see it.

And your fellow officer, Constable Bentley, was
asked by nyself, "Question”, what | do -- speaking
about the debriefing incident.

THE COW SSIONER:  That's the answer.
MR ROSENBLOOM  Pardon ne?
THE COW SSIONER:  That's the answer.
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MR HRA | think you' re going to start at 15. Try
[ine 15, question.

VR. ROSENBLOOM Fine, I'lIl go up to line 15:

C
C So et me make nyself very clear. |Is it your

testinony that since |eaving YVR s term nal
and headi ng back to the sub-detachnent, you
have no nenory of ever discussing with
Cor poral Robinson the events in question and
conparing your version against his version?
A VWat | do renenber is we did have what's
referred to as a critical incident debrief,
where we all told our version of the events
that transpired that evening.

Then it goes on, and | would refer you to the next
page, page 81, down at |ine 40:

C During that neeting, was there a di scussion
anong your fellow officers as to their
respecti ve version of events?

A Everyone gave their version of the events.
There was no di scussi on anongst nenbers, they
just told their side of the story. That was
It.

Now, OfFficer, was Constable Bentley telling the
truth in these proceedi ngs?

THE COWM SSIONER: Ch, | don't think so, M. --

MR. ROSENBLOOM  Sorry. Al right.

C Having read the transcript of Constable Bentley's
responses to me on Thursday of |ast week, was he
in error according to your nenory?

A According to ny nenory, yes. | don't renenber any
of those discussions.

You woul d agree with ne, Oficer, would you not,
that according to your evidence, this was the
first assenbly of the four of you, four officers.
It was an inportant neeting. It was with certain
ot her officers present, correct?

A The first...?

C |"msorry. The neeting in question is a neeting
you obviously would renmenber in sonme detail. It
was a neeting where the four of you were all
t oget her ?

A Yes.

C And you'd agree with ne, would you not, that it --
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that surely if discussions about the events of

t hat day cane up, that you'd renenber that today?
| believe so, but | did not discuss any events
with them

And you'd agree that your testinony today
definitely contradicts that of Constable Bentley?
According to what | see here, yes.

When | ask you whet her you have had any

di scussions with your fellow officers about this
event since the 14th of COctober, you appreciate |
am speaki ng not only of in-person discussions, but
al so tel ephone conversations. You appreciate

t hat ?

Yes.

And so your answer was conprehensi ve when you said
"No," you were speaking of any form of

conmmuni cati on

Yes.

And in fact, Oficer, aml right that Constable
Rundel was repositioned or transferred over to
Vancouver |sland?

Yes. Yes.

And Constable Bentley was transferred to what

| ocati on?

2010 Vancouver dynpic Conmmttee.

Yes. And Corporal Robi nson?

The sane. Different unit inside, but the sane
overall unit, | guess you coul d say.

Wt hin Vancouver.

Wt hin Vancouver 2010, yes.

And you never had any | ong-distance phone calls
wi th Constabl e Rundel after he went over to
Vancouver |sland?

| don't recall having any, no.

No. So if one required the production of your

t el ephone records, you're confident that there'd
be no entries of a phone call over to Vancouver

| sl and to Constabl e Rundel ?

| don't think so, no.

You don't think so. You're not sure?

| wouldn't -- | wouldn't have called, definitely
not frommny personal phone, and if | called, it
m ght' ve been a work phone, | don't know. But no.

So your personal telephone records woul d never

di scl ose any calls to Constabl e Rundel over on the
| sl and.

No, | don't think so.
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You keep saying, "I don't think so," which invites
me to carry on with this. Wat do you nean, "I
don't think so"? Surely you recollect whether you
ever had a call with Constable Rundel from your
phone since this incident.

Then | would say no, 'cause | don't -- | don't
recall any phone call.

Al right. Now, during this debriefing neeting,
that critical events debriefing neeting we're
speaki ng about, did anyone record that neeting in
terms of tape-recording to the best of your

know edge?

| don't think so, no.

You don't renenber any equi pnment present with

m cr ophones?

No.

D d anybody take any notes?

No

W' ve had sone testinony about who was present at

that nmeeting other than the four officers. Wuld

you give ne a little bit nore background to who

t hose individuals are?

| know t he psychol ogi st was there.

Yes.

The force psychologist. And the nedia

spokesper son.

Medi a spokesperson. | aminterested in know ng a
little bit nore about that. That person, by nane,
is...?

Ni kki Basr a.

"' msorry?

Ni kki Basra, | think her nane is.

And is she an officer of the force?

| think so, yes.

Const abl e Basra?

| don't know if she's constable or corporal.

Al right.

| don't know what her title is.

And she was there as a nedia advisor. Did she, in
fact, give nedia advice to this group?

M5. ROBERTS: | have to nake an objection here. | have

spoken to N kki Basra. She was there as a MEAP
menber, and that's the information | conveyed to
M. Vertlieb. She was not there as a nedia
person. That's another role that she fills at
sone times. She was there as a Menber Enpl oyee
Assi st ance Program wor ker
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ROSENBLOOM  Sorry, she was there as a...?

ROBERTS: MEAP, NM-E-A-P, worker. She was not there
as a nedi a spokesperson. That's a different
capacity that she fills at sone tines.

ROSENBLOOM  And rather than going to the w tness,
is this MEAP advisor a staff relations individual?
| don't know the term That's what |'m --

ROBERTS: No. They're just trained RCVMP nenbers
who help out in stressful situations. They're
trained to do work on -- as nenbers of the
Enpl oyee Assi stance Program

ROSENBLOOM  Enpl oyee - -

ROBERTS: Assi stance --

ROSENBLOOM  -- Assi stance Program

ROBERTS: -- Program

ROSENBLOOM  And she was there in that capacity.

ROBERTS:  Yes.

ROSENBLOOM  And di d not provide any nedi a advi ce.

ROBERTS: No.

ROSENBLOOM  Thank you.

And anybody el se present that you renenber?

| don't remenber who el se was there.

Al right. Now, in ternms of your background with
the force, you were an officer for about two years
approxi matel y?

Yes.

You were out at the airport for just over a year
before this incident?

Yes.

We obviously note you're in very fine state of
fitness. Just of interest, do you do track and
field? Ever done track and field?

Not conpetitively, no.

No. Ever done any di stance runni ng, marathon
runni ng, anything of that sort?

No.

No. Don't be nodest. On the day in question you
were in a state of superb conditioning, weren't
you?

Yes.

Now, you took the first aid course prior to

j oi ni ng the RCMP?

Yes.

You didn't have a refresher course before this
i nci dent ?

|'mnot sure if | went for -- we have what's

call ed block training every three years and that
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-- it's like a refresher -- it gives a refresher
first aid course during that. | may have had that
in 2007.

Fai r enough. And during the course, you were
given sone training in ternms of CPR?

Yes.

Were you ever during the training required to do
CPR on a person or was it on a mannequin or

what ever they call it?

They give us rubber or plastic mannequins --

Yes.

-- todo it on

You never did it on an individual during training?
No.

No. And do | gather fromyour testinony, and

pl ease correct nme if | msrepresent this at all,
you had never carried out an active CPR after
getting out of the force and being a constabl e?
On a live person, you nean?

Yes. Yes, in other words, in real life on the
scene were you ever called upon to do CPR?

No.

" minformed through one of the previous wtnesses
that the police cruisers have first aid kits in
the trunk, correct?

Yes.
VWat's in that kit?
It's been awhile since |'ve seen one. | know

there was gauze and --

Sorry? There's what ?

Gauze.

Yes.

Different types of bandages, |iquids |ike rubbing
al cohol, that type of thing. There may be
different masks on the inside. | don't know
exactly what's in there any nore.

Maybe never | ooked in one?

| have | ooked in one but it's been a long tine.
So maybe masks, naybe not?

Not sure.

And a mask, if you describe as -- or state as a
mask woul d be the nmask and bag; is that correct,
where you need oxygen assi stance?

Yeah. | think it would be sonething that you put
over your face and breathe into.

Yes. Now, in terns of the Taser course that we
have heard nmuch about, was there ever discussion
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during the Taser course of the physiology of the
heart that -- when applying a Taser there m ght be
heal th issues arise?

Wth regards to the heart?

Yes. Coronary issues. |Is that focused on at all?
Not to ny recollection. | think actually it's --
it my say in the manuals that it was shown not to
affect the heart, but 1'd have to check to verify.
Yes. And again, please correct ne if |

m srepresent your testinony, you do not believe
that there was instruction given to you that you
could nedically conprom se an individual by
extended tasering, repeated tasering?

| believe in the manuals it says it may be
hazardous to sonmeone's health

Yes.

That is in the manual s.

And the manual speaks of, what, repeated tasering?

Yes. It says to avoid repeated depl oynents unl ess
situational factors dictate.

Sur e.

O herw se --

Fai r enough. And repeated neans, obviously, nore
t han once?

Yes.

And even nore the case if it's a third tasering or
a fourth or a fifth, obviously?

For multiple, yes.

Yes. WAs that on your mnd at all at the nonents
where you applied or deployed the Taser?

After every Taser deploynent a reassessnent is
done, yes, and | assessed whether it was necessary
agai n before applying.

Yes.

Yes.

| appreciate that. And you' re reassessing the
situation to decide whether it's necessary again.
But ny question is as part of that assessnent,
were you wei ghing the issue of nedical inpairnent
that m ght arise by repeated tasering?

Not at the tinme. It was a fast-noving situation
and we were dealing with it with a short period of
time -- in a short period of tine.

So let's get this straight. It is your testinony
that fromthe conclusion of the first tasering
until the end of the last tasering, you were not
m ndf ul or thinking about the nedical consequence
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side of repeated tasering?

| was not thinking of it at the time, no.

Do you wi sh you had now?

If I wsh | had thought about that?

Do you now wi sh that you had thought about that?
My feelings on that have not changed. | believe
that we were acting according to our training,
like I said.

Ch, but --
But | never intended what happened.
No | appreciate that. That's been nade very

clear in these proceedings. But you said your
training, part of your training. But part of your
training was to be m ndful of nedical consequences
of repeated tasering, correct? Have you not just
told me that?

Yes.
And so part of your training was in the context of
reassessing this -- yes, reassessing the

situation, you had to be m ndful of the nedical

i ssues, didn't you?

And we were as we went along through it.

Well, except | heard you say a nonent ago - maybe
I"mthe only one missing all this. | thought

you' ve testified a nonment ago that you were not
putting your mnd to that issue throughout the
period fromthe conclusion of the first Taser
until the last tasering; didn't you tell me that?
Yes.

So | ask you if you weren't thinking about that,
wasn't that contradicting your manual and the
direction that the force gave you about multiple

tasering?

No. We were thinking about it -- our training in
regards to dealing wth anyone is to get them
under control, but to have -- to be -- to ensure

that they're safe and that once they're under
control, they get any attention they need. So |
don't go into any situation thinking that | want
anyt hing bad to happen to soneone or nedical --
sonething wll happen bad to them per se, so
that's what | was thinking about during that.
Well, Oficer, let me try to articulate this.

Yes.

I n maki ng your assessnents, whether to carry out a
second deploynent, a third, a fourth, a fifth,
you're having to balance things. Firstly, you're
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having to bal ance or assess the risk factor to
your fellow officers in the situation, right?

Yes.

And are you not obligated by the nanual to al so
assess as part of the equation, the nedical
consequences of repeated tasering?

Can you repeat the question?

Are you not also obligated as part of assessing

t he situation and nmeki ng a deci sion whether to
repeatedly taser, to think about the nedical
consequences of doing so?

It's in our training manual s but we were acting in
a fast situation, like I've said to you before.
VWll, | appreciate that. W understand that. |'m
sinply aski ng whet her the manual dictated that a
conponent of your assessnent before a nmultiple
tasering was to determ ne whether or not there

m ght be nedi cal consequences.

| don't recall. | don't recall
You don't recall what?
If that's in there. | don't know.

VWll, you did say, have you not acknow edged t hat
the manual says multiple taserings can be --
repeated taserings can be injurious to health?
Have you not said that?

Yes.

Al right. Now, during the training for tasering,
have you ever seen an officer of the force being
tasered nore than once?

No.

Have you ever seen an officer of the force being
tasered nore than five seconds in duration?

No.

Have you ever seen an officer of the force being
tasered by application of the Taser anywhere ot her
t han the back area?

O her than the stomach -- the front area?

No. |'m asking whether you' ve ever seen in your
tasering course, an officer of the force being
tasered for training purposes anywhere other than
application or deploynent to the back.

Yes. The only place | have seen is in the front.
It is in the front.

Yes.

| see.

Yes.

Al of the taserings you ve witnessed in training
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processes have been tasered to the front area?
Yes.

Have you ever w tnessed tasering of an officer in
a push-stun node?

No.

Any expl anation you know why that would be the
case? Wiy woul d that not be part of your course
pr ogr anf

For another officer to get tased in push-stun
node?

Yes.

The point of the training is so that you can --
all the officers can know what it's like to be
tased. | don't know why they wouldn't do push-
stun as well as probe.

Have you ever been tasered?

Yes.

How many tines?

Once.

Fi ve-second cycl e?

| don't remenber if it was one second or five

seconds. | don't know.

Ch, it could be just one second? Have you -- do
they -- sonetines have you seen officers subjected
to only one-second tasering?

Yes.

| s that the common exerci se, one second?

You can do one second, you can do five seconds.
Bet ween one and five seconds.

But in terns of what you have w tnessed with your
fellow of ficers, have nost of them been one-second
tasers, applications?

| think in ny course, sone did five, sone did one.
Do you know sonet hi ng known as alligator clips?
Are you famliar with that ternf

| don't think so, no. | don't know what that is.
Are you famliar with whether when officers are
being tasered in training that clips are given to
t hem before the application or depl oynent?

aips?

Yes.

No, |I'mnot aware of that, no.

Now, | believe you ve already testified that this

incident out at the airport was your first
experience wwth field tasering, in other words,
tasering other than in the classroom is that
correct?
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Yes.

And obviously then this was the first tinme you had
ever depl oyed the Taser?

Yes.

In respect to the IH T investigation as you were
waiting for the investigators to arrive, this was
your first experience with an in-custody death,
wasn't it?

Yes.

And it obviously was of sone significance to you
that officers superior to you were comng out to

t he detachnent to carry out such an investigation?
It was -- can you repeat that, please?

That it was a -- a significant matter in your mnd
that officers were comng out to question you
about this death.

Yes.

Yes. And, in fact, you would agree with ne in
terms of policing that an investigation of a death
is just about as high a priority as one can
experience in policing, right?

Yes.

And your staff representative had gi ven you sone
counsel before you went into that neeting?

He had spoken to me, yes.

Yes. And presumably he told you, did he not, that
it was inportant to provide as accurate a
statenent as you coul d possibly do; did he not say
sonething |ike that?

| don't renenber if he told ne that specifically,
but his -- nore of his role was just to tell ne
that | could wait to give a statenent and | could
get legal counsel if | wanted to.

He didn't inpress upon you the significance of
that statenent that it would be relied upon by
your superiors in evaluating the issue of whether
there was excessive force applied?

| don't know if he told ne that specifically.

But in any event, you recognized that it was
inportant to be detailed and accurate?

Yes.

Now, there's been testinony given here regarding
sone msinformation that was provided to the
public by the RCMP subsequent to this event and
Const abl e Rundel, | believe, testified that he was
nmonitoring the media coverage to the extent that
he was hearing representati ons made by the nedia
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-- excuse ne, by the RCVWP to the nedia that were,
in his opinion, msrepresentations. D d you hear
any?

| don't recall any, no.

O ficer, did you not hear after
the RCVWP was telling the public
been only two taserings?

| did not know that, no.

When did you -- let nme ask you this. |Is this the
first time you have heard that the RCVP' s
pronouncenent to the public is that there were
only two taserings?

Yes. | didn't know that, no.

And so one assunes then that you assuned that the
RCMP was speaking of nore than two taserings?
H RA: Wl ..
ROSENBLOOM Al l right.
H RA: First you should establish whether or not
he's heard any nedia reports.
ROSENBLOOM  Yes.

his incident that
hat there had

~ ~—

VWl l, have you heard any nedia reports in respect
to the nunber of taserings?
No

And, O ficer, you' re aware that there cane a tine,
| believe around Decenber the 12th or 14th of |ast
year, 2008, where the Crown counsel nmade a public
statenent at which tine they indicated that they
were not intending to lay charges; you renenber

t hat ?

Yeah. | actually got that fromny staff relations
rep. | didn't hear it in the nedia.

And you -- when you say you got that, did you get
the statenment from M. Lowe, the Crown counsel ?

No. The staff relationship -- staff relations
rep, Mke Ingles, being in Ontario, | kept in
contact with him just to find out where -- when

the inquiry was starting, et cetera.

So you' ve never read the statenent?

No.

And so your only know edge about what was said in
that statenent is through your staff relations
of ficer?

Yes.

And did that staff relations officer informyou
that the Crown at that time announced to the
public that there had been five taserings?

No.
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C This is all news to you? I|I'mtelling you for the
first tine?
Yes.

C Now, when you did see the video with your counsel

and |'mcertainly not asking you what you and your
counsel discussed during the seeing of that video,
but when you saw that video for the first tine,
were you surprised at how the event was depicted
in that video?

A | don't knowif | was surprised. | know that it
didn't show everything that we saw, 'cause it cane
fromthe back

C Well, I'l'l cone back to that a little later in ny
exam nation. | now, Oficer, would Iike to focus
on the incident in question and you' ve al ready
testified you were well aware as you approached
t he subject, M. Dziekanski, that he didn't speak
English. That we know, right?

A Yes.

C Okay. In ny cross-exam nation of you, Oficer

|"mgoing to conpartnentalize the events of that
afternoon into four separate conpartnents or
periods and | want to tell you what those four
periods are, so you follow ne as | cross-exam ne.
The first period | want to exam ne you on is
bet ween your first contact with M. Dzi ekanski
until he reaches the counter. The second period
is fromthe arrival at the counter by M.
Dzi ekanski until he is tasered. The third period
" mgoing to be asking you about is from when he
was tasered until he's handcuffed. And the fourth
and |l ast period is between his handcuffing and
until the EHS arrives, the anbul ance servi ce.

Now, in respect to those four conpartnents or
tinme periods, | want to -- going to be asking you
(1) the evidence that you gave to the
i nvestigators about the incident within each of
t hose four periods and secondly, wthin each

period, I"mgoing to ask you what really happened,
based upon what we now know and what you see in
t he vi deo.

Now, appreciating that that is the direction
I"'mtaking, I'd like to go to the first period,
the first conpartnent of tinme, and that is from
first contact until M. Dziekanski arrives at the
counter. Now, |I'mgoing to summari ze what you
said to the IHT investigators and, Oficer, at
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any tinme if you believe |I'm m srepresenting what
you said, I'll refer you to the statenents that
are a part of the evidence, but we've gone over it
so many tines | want to obviously expedite the
process unless you feel that | m srepresent.

In terns of the first contact, until M.
Dzi ekanski reaches the counter, you speak of him
yelling, correct?

Yes.

You speak of himnot maki ng sense?
Yes.

You speak of him being agitated?
Yes.

You speak of having to try to cal mhi mdown?
Yes.

You speak of him backing away fromyou -- fromyou
as officers and still yelling?
Yes.

And you said that he didn't |isten to anything
that you were sayi ng?

Yes.

And you testified on Monday, yesterday, that with
his hands up in the air that you interpreted that
as defiance?

Yes.

Having said that, given that testinony and having
provi ded that representation generally to the
investigators, | want to go into what really
happened that night, Oficer. I'mgoing to invite
you to retract nost of the material facts that you
provided to the IH T investigators in the
interviews after that event. Firstly, Oficer,
woul d you agree with ne that in observing M.

Dzi ekanski from the video, you now recogni ze that
on your entry into the secure area, he was calm

| would still say he was agitated, yes.

Well, one nonment. Was he cal n?

| woul d describe himas agitated, not calm

Const abl e Bentl ey, under oath here, has testified
that in his opinion he did have a cal m deneanour.
Now, does that influence you in any way in terns
of the testinony you give today?

Like | said before, he appeared agitated to ne.
Okay. Now, | listened as carefully as | could to
your testimony. In trying to glean fromit what
was the basis upon which you felt he was agitated,
and please correct ne again if | msrepresent your
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evidence. He was sweating. |s that evidence of
agitation?

A The conbination of himwth his w de eyes, the
sweating and the possible -- the clammy-ish | ook

and the breathing, that's what | determined to be
agitated as a whol e.

C And | may be the only one in this roomt hat
doesn't understand. \Wat does w de-eyed nean?
Your eyes -- his eyes were really wi de and they
weren't at a -- | can do it for you, if you
like --

C Yes, |'d appreciate that.

A -- as to what wide -- eyes are w de.
(Denonstrates).

G | see.

A So. ..

C But you' ve acknow edged that he wasn't erratic in
hi s nmovenents during that first contact?

A No.

C You woul d expect sonebody who was agitated to be
hyperactive, wouldn't you?

A Not necessarily. | perceived himto be agitated,
based on what | described to you.

C He was, in fact, calm He wasn't noving around
erratically, was he?

A Like | said, | believed he was agitated, not calm

C But there was no hyperactivity to his conduct.

A No.

C And when you | ook at the video, it |ooks Iike
quite a normal exchange between M. Dzi ekanski and
the four of you at that point in tinme?

A From his end, there was no exchange, but we were
trying to --

C Yes.

A -- conmmuni cate with him

C Yeah. But there's nothing that could be

transl ated by an observer to this video to suggest
that he was mani festing an agitated behavi our when
you were standing with himthere?

MR HRA  Well, I think that question is argunent
because it refers to an observer of this video.
If my friend has the skill to get that information
or get what he wants through a nore refined
guestion, in nmy subm ssion..

THE COW SSI ONER: He wants you to be nore refined.

MR. ROSENBLOOM |1'd | ove counsel to informnme what he
believes is refinenent when it cones to this area.
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By your observation of the video, will you agree
with me that M. Dziekanski is not manifesting
agitation in his novenents when you see hinf
Based on the video, no.

You agree?

Yes.

Al right. Then we cone to the area of your

evi dence that he was defiant, maybe non-
cooperative. Do you not use that tern? D d you
not use that ternf

| don't knowif | used that in ny statenent --
Al right. Fair enough. Now, at what point in
time do you believe that he becane defiant?

When he threw up his hands and turned away from us
and noved towards the table.

Al right. And, what -- in your opinion that was
an act of resistance?

Yes.

Ckay. | don't want to take up any nore tinme than

is necessary, Oficer, but | cross-exam ned
Const abl e Bentl ey about this very thing because he
too testified about this act of resistance and
defiance and so on. Let ne cone at it this way
and at any point if you want to see the video
again, | welcone you requesting it.
| suggested to Constable Bentley that, in
fact, the video clearly depicts Constable --
excuse nme, Corporal Robinson pointing to the
counter at a point where M. Dziekanski had not
yet turned around and headed in that direction; do
you know -- are you aware of that being depicted
in the video?
No. My -- ny recollection of it, even after
| ooki ng at the video, was that he turned and was
going to the table as Corporal Robinson was
poi nting, as you say, but he was doing it
irregardl ess of Corporal Robi nson pointing.
Vell, I'd like to |l ook at the video with you, and
| wonder if | could have that pointer again,
pl ease, the laser. Sorry, just before we start.
Okay. Now, | would like, yes, the event --
the frame to comence about the point where you
and M. Dzi ekanski and your fellow officers are at
the luggage, and I will first play this at norma
speed and then | will ask for it to be freeze-
f ramed.
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(VI DEO BEI NG PLAYED)

MR. ROSENBLOOM  Thank you. Now, | would like to go
back with a freeze-frane node.

(VI DEO BEI NG PLAYED)

MR. ROSENBLOOM Right. A little bit further back,
pl ease. Back. Back. Back, back, back, back
Thank you.

C Now, if we could start right there and start going
slow-notion and ' mgoing to direct your attention
right at this spot and maybe -- you're not going
to see that on your --

A | can see it here, yes.

C You can see ny | aser?

A Oh, sorry. | thought you were saying the --

C No. I'msorry. So if you could watch the big
screen and you are watching, | believe, the arm of

an officer comng up into a horizontal direction.
MR. ROSENBLOOM Yes, carry on, please. Stop there for
a nonent.
You see that arm what appears to be an arnf
Yes.
Correct?
Yes, | do.
And next frame? GCkay. Armagets to alnost a
hori zontal position, correct?
Yes.
And I will show you in a nonent, | hope to your
satisfaction, this is Corporal Robinson that we're
going to see. Now, at that nonent, O ficer, with
that franme nunber...?
MR LUNN:.  3: 39.
MR, ROSENBLOOM
C 3:39. Do you agree M. Dziekanski is still at his
| uggage? He has not turned around. He has not
comenced what you spoke of as his active
defi ance?
No.
You agree? "No" neaning you agree?
Yes. Yes.
Yes. Ckay. Let's just carry on franme by frane.
Arm goes up even nore horizontally, correct?
Yes.
MR. ROSENBLOOM Yes. And just carry on in slow

not i on.

O OO0
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(VI DEO BEI NG PLAYED)

And | will suggest to you as it's being done that
we Wil see the index finger and gl ove of Corporal
Robi nson poi nti ng.

MR. ROSENBLOOM Al right. Stop there for a nonent.

C
A
C
MR

C

And you then, indeed, see a glove and a pointing?
Yeah, | see it now.
Yes.

ROSENBLOOM  Carry on.

(VI DEO BEI NG PLAYED)

Fi nger index pointing towards the counter, sir?

MR. RCSENBLOOM St op.

O OO O
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And right finger pointing, index finger towards
the counter?

Yes.

Yes. And now we see Corporal Robinson, don't we?
Now | see him yes.

And we see that the armthat had been extended is
t hat of Corporal Robi nson?

Yes.

Ckay. Now, do you agree, having reviewed the
video with nme just now that it appears concl usive
in your mnd that before M. Dziekanski turned
around and left his luggage and headed to the
counter, that he was being instructed to do so?
The vi deo appears to show that he may be pointing,
yes.

And for an officer to point soneone in a certain
direction, isn't that a command?

Yes.

And the command was for M. Dziekanski to go to
the counter?

| don't know what the command was --

well --

-- but...

-- let's assune it was sign | anguage and not hi ng
was sai d.

Then yes.

Yes. |Is this surprising you to see these franes
of the video today?

Yes. | did not see the hand before himwal ki ng

into the view, | did not see that hand before.
So does it conme as a surprise to you today that
t here becones -- it becones apparent fromthe
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video that Constable -- excuse nme, Corporal

Robi nson, was directing M. Dziekanski to the
counter before M. Dziekanski turned around and
headed to the counter?

A Yes.

C That's pretty significant, isn't it, Oficer?

A In regards to the whole situation or this
defi ance --

C Vll, in regards to the issue of your testinony
that you testified that he was defiant.

A At the tinme | still interpreted it to be defiant.

C kay. At the time. Now, at the tinme, would you
agree with nme that Corporal Robinson is making his
hand notion or command with you right in -- beside
hi nf?

A Yes.

C You didn't see it?

A | did not notice it.

C You did not see at any tine Corporal Robinson with
his arnms out right pointing towards the counter?

A As | said, | was focusing on M. Dziekanski, so...

C Now, you also testified that M. Dzi ekanski when
he raised his hands was interpreted by you as
defiance, correct?

A Yes.

C Wul d you agree with ne, Oficer, having now
viewed this video again, that the shrugging of the
shoul ders and the hands going up is obviously an
act of resignation and conpliance?

A It still looks |like a defiant |ook to ne.

C How can you possibly interpret the novenent of his

hands, the shrug of his shoul der and the arns
going up with the hand -- the pal ns open and
turning around and conplying wwth the command to
go over to a counter as being defiance?

MR. HRA: The officer has -- has been asked that
guestion twice and ny friend can ask the question
another way a third tinme perhaps, but the way he's
currently worded it is pure argunent.

THE COWM SSIONER:  No, | don't agree with that. o

ahead.
MR,  ROSENBLOOM
C So Oficer, ny question here is in the context of

you now appreciating that it becones apparent that
Cor poral Robinson is ordering or conmandi ng M.
Dzi ekanski to go to the counter. Wuld you now
agree that the body posture of M. Dzi ekanski
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rai sing his hands, shrugging his shoul ders and
turni ng around and headi ng away towards the
counter is, in fact, and can only be interpreted
as an act of total conpliance?

A As |'ve said before, | still see it as a novenent
of defiance based on the way he noved his hands.

C |"msorry, Oficer. I'ma bit hard of hearing. |
did not hear your response.
| said | still see it as a -- as a novenent of
defiance. That's howit |ooks to ne, the
novenent .

C VWll, | hate to take nore tinme on this, but just

explain to me how such a body novenent can be
possibly interpreted as defiance - arns up in the
air, palns open, back to the officers, walking
towards a counter that you' ve been directed to

head to?

A | | ooked at the way he threw up his hands and,
i ke, put his hands up and that's just how | see
it.

C Do you consider or are you testifying that his arm
novenent was one that was conbative?

A No. | said defiant.

C Yes. Defiant neaning he didn't give a dam what
you were asking himto do, or what? What do you
mean by defiant?

A He did not want to listen to us. That's how | --
so | --

C How can you say, Oficer, that he didn't want to
listen to you when he is conplying wth Corporal
Robi nson's direction to head over to the counter?

A You asked ne how it | ooked on the video and |I'm
still saying that it |ooked defiant, so..

MR, ROSENBLOOM M. Commi ssioner, are we taking an
afternoon cof fee break?

THE COWM SSIONER: If you'd |like one, yes. W'Ill do it
now.

MR, ROSENBLOOM  Thank you.

THE REG STRAR. The hearing will now recess for ten
m nut es.

(W TNESS STOOD DOWW)

( PROCEEDI NGS ADJOURNED FOR AFTERNOON RECESS)
( PROCEEDI NGS RECONVENED)

THE REA STRAR. Order. The hearing is resuned.
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CST. KWESI M LLI NGTON, a
W t ness, recall ed.

MR, ROSENBLOOM |'m about to introduce ny friend on
this matter.

THE COW SSIONER: Al'l right.

MR. ROSENBLOOM |'m about to cross-exam ne on the CEW
user course docunent that was just brought in
shortly after the noon break, and in referring to
this docunent, the pages are very confusing
because they're nunbered all over the place. And
nmy col |l eague, M. Mrley, who is part of M.
Hra s team is to speak to this so that the
docunent can be properly marked and easily
referred to in cross-exam nation of the w tness.

THE COW SSI ONER: Yes, M. Morley.

MR. MORLEY: Yes, thank you, M. Conm ssioner. For the
record, Brendan Morley for Cst. Kwesi MIIlington

What has been marked as Exhibit 61 is in fact
ei ght separate booklets, each of themdealing with
vari ous conponents of the Caw user course which
Cst. MIlington attended. W wonder if they m ght
not be marked as Exhibits 61A through H for the
reason that the pagi nati on begi ns anew on each
speci fic one.

THE COW SSI ONER:  Yes, all right.

MR. MORLEY: Thank you, M. Comm ssioner.

CROSS- EXAM NATI ON BY MR ROSENBLOOM ON BEHALF OF
GOVERNMVENT OF PCLAND, conti nui ng:

C O ficer, you have Exhibit 61 in front of you

which is this training manual that was brought in

after the lunch hour? And I'mreferring you to

section 4 and to page 4 of section 4. Take your

tinme.

The sections don't seemto be --

Have you found that?

No, they don't seemto be a nunber on this one.

Is this an exact copy? | don't know

If I may just assist you.

s it supposed to say 4 up top like | wote in?

Yes, it should, and your copy doesn't appear to.

| don't knowif this is the wong one.

THE REG STRAR Are you saying it should be marked A
to H?

MR, ROSENBLOOM Well, no. |I'mjust saying that the

>O>0O O
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copy that was provided to ne by counsel are
sections and there's a nunber 1 circled at the top
ri ght-hand corner, then a second section with
nunber 2 circled at the top.

Vell, officer, | amreferring to section 4, page
4, and 1'Il find that here for you if | may.

REG STRAR: Do you have a copy for the
Comm ssi oner ?

ROSENBLOOM | thought the Conmm ssioner would have
a copy of the exhibit, 61.

COWM SSI ONER: Go ahead.

VERTLI EB: Does the officer wish his original back
with his notes? 1Is that what you're | ooking for?
O even a copy that is -- that's sufficient.
can get the original back and then | can find that
slide. Brendan is bringing back the original.

COW SSIONER:  You're in Exhibit 61, which letter?

ROSENBLOOM  Letter D.

COWM SSI ONER: D, thank you.

ROSENBL OOV
So I'mat page 4 at the bottomright-hand corner,
and there are three PowerPoint slides that we're
| ooking at here. And officer, you' d agree with ne
at the top slide it speaks to [as read]:

Avoi d extended or repeated CEW applications
where practicabl e.

Ri ght ?

Yes.

And we' ve spoken about that one, haven't we?
Yes.

| was interested to | ook at the follow ng slide
headed [as read]:

Avoi d extended or repeated CEW applications
where practi cal

You see that?
Yes.
And do you see where it reads [as read]:

The application of the CEWis a physically
stressful event?

Yes.
Do you then see where it reads [as read]:
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Especially when dealing with persons in a
health crisis such as excited delirium it is
advi sable to mnim ze the physical and
psychol ogi cal stress to the subject to the
great est degree possible.

Do you see that?
Yes.
It then reads [as read]:

O ficers should only apply the nunber of
cycl es reasonably necessary to allow themto
safely restrain the subject.

Yes.
And you' Il see the last bullet. [|'m skipping one
bullet. Last bullet [as read]:

I f circunstances require extended duration or
repeat ed di scharges, the operator should take
care to observe the breathing patterns of the
subj ect and provide breaks in the CEW
stinmul ati on where practicabl e.

Yes.

Now, you see that. Do you renenber that being
part of your training presentation?

Yes.

Were you m ndful of those cautionary notes from
your instruction on the night of the 14th of

Cct ober ?

Yes.

You were? And did you suspect as you approached
the situation and were about to deploy the Taser
that M. Dziekanski was a man with excited
deliriunf

As |'ve said before, he was exhibiting sone of the
signs that he may have it, but | did not know for
sure if he had it.

Right. But you were alive to the fact that that
m ght have been the case?

Yes.

And that being the case, do you believe, reading
the manual as |'ve just put in front of you, that
you were in conpliance with the nmanual when you
carried out the five incidents of tasering that we
have heard about ?
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| believed that it was four, but yes, | was

m ndful of it.

And when you say you were mindful, do you believe
you were in conpliance with the manual ?

Oh, sorry.

Par don ne?

Yes. | didn't realize what the question was.
Yes.

So you are telling us that know ng that M.
Dzi ekanski -- being of the opinion that M.

Dzi ekanski may have been exhibiting sone

i ndications of excited delirium you were

m ni m zi ng the physical and psychol ogi cal stress
to the subject to the greatest degree possible?
s that your testinony?

If I was able to do so, | would have. But the
speed of the situation dictated otherw se.

And you believe that you conplied with the |ast of
those bullets on that slide, that where [as read]:

...circunstances require extended duration or
repeat ed di scharges, the operator should take
care to observe the breathing patterns of the
subj ect and provide breaks in the CEW
stinmul ati on where practicabl e?

Do you believe you conplied with that?

It says where practicable. Yes.

O ficer, where were your breaks between your

depl oynents? Did you consider that the tinmefranes
bet ween each of the cycles were breaks?

| didn't look at it as that, but we were
reassessing as we went along, trying to get him
under control, only applying if necessary the next
tinme.

Now, | want to conme to the second of the four
periods in question. You'll recall the first
period related to your first attendance, first
contact, to the point where M. Dziekanski gets to
the counter. | now want to focus on the second
period. That period is fromthe arrival at the
counter until the tasering.

Now, again | want to break it down into what
you told the investigators and what really
happened. So let's deal first with what you told
the investigators. And again, to speed things up
|'"'mgoing to give you a sunmary of what |
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understand to be your testinony. And again,
pl ease interrupt nme if | msrepresent.

| believe, sir, that your testinony generally
to the investigators, and indeed sonme of your
testi nony under oath here yesterday and today, is
that he raised the stapler and you told the THT
investigators that he raised it high, correct?
Yes.
But you've told us what you consider high
Yes.
And that he started advancing towards us. You did
say that, didn't you?
Yes.
You said that the way he had the stapler and was
comng towards us as if he wanted to fight. You
did say that, didn't you?
|'"d have to | ook at the statenment to determne if
that was exactly what | said. What statenent are
you | ooki ng at?
|"'mlooking at the first of your statenents, page
-- | have nunbered themdifferently. Page 33 of
your statenent --
The second st at enment ?
-- of the 15th of Cctober, your second statenent.
Do you now have that page?
|"mgetting to it.
Page 33. Then if you would go down two-thirds of
the way where Cst. Brassington says:

Ckay. Um vyou nentioned that he, he was his
behavi our was con- was conbative or appeared
conbative. Um tell me nore about that.

And you answered -- why don't you read that out.

Ah, well based on our training, ah, there are
| evel s of behaviour that initiate different
responses or require different responses. And
ah, that behaviour is what | recognized him
to be exuding, just the way he had the
stapler and was com ng towards us as if he
wanted to fight.

Ckay. So | did represent your comments correctly?
Yes.

Al right. Just continuing with that sumary of
what you told the officers, you said at another
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point in your statenents that you had the

i npression he wanted to hurt us?

Yes.

Yes. And you also said to the investigating

of ficer that M. Dzi ekanski seened nore paranoid
t han angry.

Yes.
Yes. Having nmade those representations to the
i nvestigators, | now want to focus on what really

happened that night, sir. To that end, |'nm going
toinvite you to retract nost of the material
i nformation you provided to the IH T investigators
in respect to this passage of tinme, this
conpartnent of tine.

You say you didn't see M. Dziekanski pick up
the stapler, did you?
| said | don't renmenber seeing himpick it up
You said that he threwitens off the counter. Do
| have that testinony correctly?

Yes.
And ny learned friend -- | think it was M.
Kost eckyj -- was asking you where were these itens

| ocated. And your answer was?

It was on the desk. There was a desk and a shelf.
Yes?

And | think it was on the bottom part.

| see. So there was what we'll call the counter
top?

Yes.

And then there was on the exterior side, the
public side of the counter, if |I can put it that
way, a shelf belowit; is that correct?

It woul d have been on the other side. The higher
shel f was on the wi ndow side and then it dipped
down - -

-- on the inside, interior side.

Sorry. | maybe didn't understand. The second

shel f we're speaking about, which is | ower than
the counter top, is on the side closest to the

public area or on the other side?

The ot her side.

Yes. And did you see M. Dziekanski nove itens
fromthat | ower counter, |ower shelf?

Yes. | saw him-- | saw sone itens that he was
knocki ng over but | don't know what exactly it

was.
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You never took a |look later --

No.

-- to determne? 1'mgoing to suggest to you,

of ficer, that when you say or informed the IHT
investigators that he raised the stapler high,
that any normal person's interpretation of that
statenent is that he raised the stapler above his
shoul ders. Do you agree with ne?

No. | said before that above the waist could be
hi gh as wel|.

Al right. Oficer, in the course of carrying out
your duties as a police officer, if you turned to
a subject and you said, "Put your hands up high,"
what woul d you expect themto do? And please show
us. Please show us.

Either raise themhere (gesturing) or raise them
hi gh above their head.

| f you instructed a person to raise their hands
hi gh, wouldn't you expect themto raise themin
the manner |'mraising then?

It could be that or it could be just above the
wai st .

Just above the waist?

Yeah.

But the way you're notioning here for these
proceedings is that your arns are at least to a
poi nt where your hands are higher than your

shoul ders, correct?

That's what | denonstrated to you, but |ower could
be high as well.

Oh, officer. |It's not what you denonstrated.
When you responded to ny learned friend M.
Vertlieb's questioning, as | recollect your
denonstration of your recollection of the night,
you had the stapler in one hand, the fist in the
ot her hand, and you had the posture in such a
position that the wist and the hands were bel ow
the shoulder. Do you not agree with ne?

| may have, yes.

May have been? Just nay have been?

(No audi bl e response)

Well, officer, it's inportant for the Comm ssion
to fully appreciate your evidence. Wen you
testified a few days ago, is it not correct that
you denonstrated how M. Dzi ekanski was cl utching
the stapler and how he had his left hand in a fist
and that in doing that denonstration you had both
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hands wel | bel ow t he shoul der?

It could have been bel ow t he shoul der, yes.

Yes, it could have been. And in fact, is that
your recollection of exactly how M. Dziekanski
presented hinself at that nmonent?

That is ny best recollection.

Bel ow t he shoul der ?

Yes.

Al right. That being the case, in the course of
your duty as a police officer, if you turned to
sonebody and you said, "Hands up high," would you
feel there's conpliance if a person sinply brought
their hands to this location as |I'm denonstrating
to you where the hands are bel ow t he shoul der?
Wul d that be conpliance?

Yes. Not in a fist, but if they had their hands
i ke that, yeah.

You' d be satisfied in ordering a subject to put
their arns high, hands high, if they sinply did
this (gesturing)?

| f their hands were open, yes.

You wouldn't, officer, consider that an act of
non- cooperation? Wuld you not have expected a
person when so ordered to put their hands above
t heir shoul der?

Not necessarily, no.

M. Dzi ekanski when he takes the stapler -- and
you never saw himactually grab it, did you?

| don't recall seeing himgrab it, no.

He's never wild with it, is he?

No.

No. He's not swinging the stapler in a wld
fashion, is he?

No.

No. You then testify -- and this probably

perpl exes me nore than anything in this

case -- that he then nakes his advance agai nst
your fellow officers, and you' ve used the word
"advance" and you' ve used the word "a step or
two." And then you were invited, | believe by
Comm ssion counsel, to view the video and to
freeze-frane the nonent where there is, in your
opi ni on, that nonent of advancenment. You recal
that --

Yes.

-- fromyesterday? Oficer, | didn't see any
advancenment. And maybe I'mthe only one in this
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roomthat isn't getting this. But | would like to
do the video again with you and I'd like you to
explain at the nonent where you believe there is
advancenment, how anyone possibly can interpret
this video in a manner that suggests there is an
advancenent agai nst the officers.

MR, LUNN. Would you like it played at nornal speed?

MR, ROSENBLOOM  Normal speed and then --

C Oficer, why don't we do it slow notion so you can
pi npoi nt the point of what you consi der
advancenent .

MR. ROSENBLOOM No, | want it a little bit further
along. Starting here, but going to the point of
tasering. Let's put it that way.

(VI DEO BEI NG PLAYED)
A He' s advanci ng t here.
(VI DEO PAUSED)

C | don't see it. Help ne. Were is there an
indication that his body is noving in a forward
di rection?

A VWhen he opens his arns and | can see hi m noving

forward. You can't see it fromthis end obviously

because the table is bl ocking himfrom behind.

Yes.

But he's noving forward.

| appreciate that. But if he is noving forward,

does not one see fromthe back observation that

there's sone torquing of the torso, that there's
sonme torquing of his back as he noves?

A Not necessarily. | see him noving forward.

C Wul d you agree with ne, in your observations of
this video, that his back remains in a constant
pl ane or angl e throughout the nonent you're
speaki ng about? There's no torquing of the body,
is there?

A | didn't say that torquing was indicating that he
was noving forward, but | see himnoving forward.
Sorry. But maybe | didn't provide the background
for this. You do agree, do you not, that for a
person to nove forward with one step or two steps,
that there is obvious torquing of the shoul der
bl ades of the body?

A They can nove wi thout torquing the shoul der

OO0
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bl ades, as you were saying.
Meani ng that you're suggesting that you can nove
and take a right step and a left step w thout any

novenent of the -- any torquing of the shoul der
bl ades; is that correct?
Yes.

Is there anything in this video that you're
suggesting invites evidence that there has been a
movenent of M. Dzi ekanski and an advancenent

t owards your officer?

Can | watch it again?

Yes, of course.

(VI DEO BEI NG PLAYED)

He's noving there. Sorry, this is -- can you
rewi nd and play it again, please.
O course.

| don't know if you're rew nding or forwarding
sonetinmes with this thing.

And he's noving there. And there's a slight
| eaning forward in the body and he's noving at
t hat point.
Al right. Now, accepting for a nonent that such
movenent did take place, it certainly, you would
agree with ne, isn't a novenent that suggested
that he was on the attack, did it?
| believed he was going to attack, yes.
Vell, I know you believed that he was going to
attack. But in terns of what you see there, you
woul d agree that it was by your evidence one step
f orwar d?
| don't know how many steps exactly.
Vell, he didn't continue to step forward, did he?
No, because | depl oyed the Taser at that point.
Yes. But did you get the inpression that he was
at that point about to proceed beyond one step?
Yes.
But officer, do you see M. Dziekanski wth any
formof animtion noving out fromthat counter?
He was approachi ng us, noving forward.

MR. ROSENBLOOM  Just carry on with the video, please.

Let's go back again fromthe point where you
believe he steps forward -- and frankly, | stil
don't see it, but maybe others do. And | have to
| eave it to others. Thank you, stop, and going
back to where the officer believes that there is a
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nmovenent forward. Thank you very nuch.

Now, you spoke about how he held the stapler and
how he had his fist in his left hand. And

Cst. Rundel, | believe, testified that the stapler
and the fist were clutched pretty close to the
chest as | renenber his testinmony. And that's
sort of your testinony, isn't it?

But | have his arnms up. | don't knowif | said
close to the chest or just out.

Wul d you not agree with ne, officer, that that
shoul d have been interpreted by you as an act of
def ence, not offence?

No. Like | said, he had it raised up and was
com ng towards us.

(VI DEO STOPPED)

MR, ROSENBLOOM

C

A
C

OO O

Vll, if one is comng towards you with a stapler
and you were worried it was going to be thrown,
didn't you?

| didn't know what he was going to do.

Oficer, would it not be likely that if a person
was going to throw the stapler at you, that they
woul d be in a throwi ng stance and not having the
stapler and fist up against the chest or near the
chest ?

| don't know what position he would be in if he

was going to throwit. But like |l said, |I don't
know what he was going to do with it.

VWll, you ve got to assess at every second the
situation as it's unfolding. |If a personis in a

pitching stance, you're to anticipate it's going
to be thrown, right?

| f soneone is in a pitching stance --

Yes.

-- you're asking ne if they're going to throw
somnet hi ng?

Yes.

Yes.

Yes. And you know that if someone is going to

t hrow sonething and they're in the stance as you
described it, with their stapler and fist near the
chest, that to throwit, you can't throwit in
this posture, can you?

| f you're tal king about throwing, | don't know if
they could. Maybe they couldn't. Maybe they
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But it's common sense, isn't it? 1've got ny pen
right now | want to throw this pen at you,

can't throwit in this posture. | can do that

(throwing). That's about what | can do, right?

| don't know what you can do with it.

Well, officer, obviously it's common sense that if
you are about to throw sonmething, you are going to
have to change your posture and lob it or throw it
at the individual, right?

| don't know what position. People can throw from
di fferent positions.

So you think it was as threatening in terns of the
i kelihood that it was going to be throwmn -- it
was as threatening that M. Dziekanski was in the
posture you described as if he had been in a what

| call throw ng posture?

It may be nore likely that he's going to throw it
if he's in that posture, but he may have thrown it
either way, if that's what you're sticking with

t hr owi ng.

Do you really believe if | gave you ny pen and you
were in the posture you described to M.
Comm ssi oner that you could throw the pen from
where you're located to where I'mlocated now, in
t hat posture, w thout noving?

| don't know.

Ms. Roberts was exam ning you in cross-exam nation
| guess late norning, if nmy nenory is right, and
she was discussing with you the manual, as |
understand it, the manual as it dictates distances
and what are safe di stances and how officers
shoul d be m ndful of distances and threats and
risk to their lives and so on, right? Do you
remenber that exam nation?

Yes.

O ficer, you have testified that as you observed

t hese events |leading to your tasering that you
feared for the safety of your fellow officers; is
that correct?

Yes.

Now, you observed the distance that they were

| ocated from M. Dziekanski during these precious
nmonments before the tasering, right?

Appr oxi mat el y, yeah.

Now, there was nothing that barred the officers
fromgaining or taking nore distance from M.
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Dzi ekanski if they had chosen to do so in these
moments, right?

Not that | could see, no.

No. Huge room It wasn't as if one of your

of ficers was backed up against the wall, was he?
No.
No. In fact, there was alnobst a tennis court size

room behind himif he wanted to retreat to a
greater distance, correct?

Behi nd who?

|"msaying that if the officers that were cl osest
to M. Dziekanski -- | believe Oficer Bentley and
Cpl. Robinson -- that those officers at that

monment, had they wanted or feared for their

safety, could have retreated to a further distance
from M. Dzi ekanski .

There was nore space behind them

There was tons of space behind them wasn't there?
There was nore space, yeah

Well, nore space. 1Isn't it a huge roon?
It's a big room
Yes. And there were no obstructions. It wasn't

as if any of them were obstructed by a counter
behind themor a wall behind them

No.

And so, officer, as you assessed the risk to your
fellow officers, did it cone into your mnd, did
you consider that the officers, if they had felt a
ri sk, could have done a further retreat from where
they were | ocated?

| didn't consider that at the time. He was
advancing and | acted to stop the threat.

Well, there was about seven or eight feet naybe
between M. Dzi ekanski and the cl osest officer.

Is that fair to say?

| don't know how nuch di stance between --

VWell, approximtely what? Was it sonewhat the

di stance of you to ne?

That woul d be probably about right.

Al right. And so at that nonent, if one accepts
your evidence -- and | certainly don't -- but if
soneone accepts the evidence that there was this
advancenent agai nst the officer, he had a seven-
or eight-foot or nine-foot distance, correct?

He had sone di stance, yes.

And having that distance and that advantage, if he
had wanted to pull back and give hinself even nore
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di stance, that option was available to hinf

Yes.

You didn't see the officers do that, did they,
just before you tasered?

| didn't notice it, no.

No. You didn't notice it, and | suggest to you
that at the nonent where you had to assess things,
you knew that the officers in question were not
feeling risk or they would have retreated further
away, and they didn't, did they?

| don't know what risk they were feeling. M job
was to do what | had to do.

Now, you pulled out the Taser at sone point and
you nust have rel eased the safety latch, correct?
Yes.

And when did you renove that safety latch or

what ever you call it? D scharged the safety

| atch?

| don't recall exactly when I did it, but fromny
training, it would be just before firing if | did
it according to ny training.

And you said just before training. |'m asking you
your nmenory of the night in question. You renoved
the Taser fromthe hol ster?

Yes.

You obviously threw the safety swtch to an on
position?

Yes.

Was that done al nost instantaneously?

| don't recall.

Al right. But you would have done that because
you had to do that to discharge, correct?

Yes.

And then, as | understand it, the aimng of the
weapon is by way of a |laser beam is that correct?
You can do it by |laser beam or just by pointing.

| don't renenber seeing the | aser beamon the

ni ght in question, on that night.

But that is an option for you?

The | aser? Yes.

Yes.

Yes.

Nice feature, isn't it?

| don't knowif it's nice or not, but it's --
Well, in ternms of it's a useful way of ensuring
that you hit your target, right?

Yes, it would be.
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Oficer, telling us what you told the Conm ssion
today of the distance of M. Dziekanski from your
fellow officers, why didn't you have the Taser
aimed with the laser on M. Dziekanski and why
didn't you hold off on discharging the trigger
until you saw there was a true advancenent agai nst
your officer that endangered your officer?

Like | said before, he had the stapler, he had it
raised. He was already advancing so | acted to
stop the threat.

Vell, if he already was advancing -- and you know
"' m never going to join you on that theory, but
let's say that he was advancing -- he was stil

eight feet away fromthe officer at the point
where he commenced hi s advancenent.

| was trained to stop the threat as soon as
possible, so -- he had it up. He was in his
conbative stance. He as advancing. | believed
that he was going to attack on the other officers
and so | acted.

But wouldn't it have been nore prudent to keep
your aimon the subject with the | aser beam and
that at a point where you are assured that there
is truly an attack going on, to apply the trigger?
No. | acted in accordance to stopping the threat
like | was trying to.

Al right. You said in your statenent that he
seened nore paranoid than angry. | was interested
in that observation. You nmade that statenent to
the IH T investigators, correct?

Yes.

Now, what did that nmean to you, that you were
interpreting paranoia instead of anger?

Were did | say that? | know | said it. | just
want to make sure | know when it was

You said it in your second statenent --

Page 12. | have it here.
Par don ne?
It's on page 12. | just found it.

Ch, you found it. Okay, feel free to review it
before I speak to you about it.

Ckay. It was when we first saw him
Yes. The fact that you interpreted this as
paranoi a rather than anger -- what did you believe

was the situation in light of that observation?
Like | said, | said nore than angry. He didn't
appear to be angry in that he was noving around
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and doing a lot of things, but the w de eyes and

the sweating indicated -- that's what | descri bed
as paranoid and agitated.
C Yes. And if | suggest to you that paranoia neans

that an individual is worried about the supposed
hostility of others, would you agree with ne
that's sort of a definition of paranoia?

A You know what? | just used the word and | didn't
attach the neaning to it at all.
Vll, would you agree with ne, w thout using the

word even, that your interpretation of the
denmeanour and behavi our of M. Dzi ekanski was a
person who was worried about the supposed
hostility of others, nanely the police officers?

A No. | didn't interpret it that. So | used the
wrong wor d.
C You'd agree with ne that the encirclenent of four

officers wwth their hands in the area of their

hol sters would | ead one to being paranoid or

nervous about the hostility of people around thenf
A No, not if they hadn't done anything or were going

to do anyt hi ng wrong.

O ficer, whether they had done anything wong or

not, do you not agree with nme that to be in a

foreign country, encircled by four officers with

t heir hands down by their hol sters, would cause a

person to be in fear?

A Once again, | don't think that woul d be the case.
C Real | y? You' d expect a person to be conpletely

| ackadai si cal and cal m about a situation |ike

t hat ?
MR HRA  Wll, M. Comm ssioner, | haven't stood up

despite the last two or three questions. The |ast
one truly does cross the line in ny view The
first two did too.

THE COW SSI ONER: Go ahead, M. Rosenbl oom

MR, ROSENBLOOM  Thank you.

A Repeat the question, please.

C l"'mnot sure | can. [|'ll do ny best. Wuld you
agree with nme that for a foreigner to be
confronted by four arnmed officers, uniforned, with
the officers encircling them wth the officers
hands down at hol sters, would cause a person to be
in fright?

A Once again, not if they hadn't done anything wong
or were not going to do anything wong, no.

C | suggest to you it's nothing to do with their
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cul pability, whether they did anything wong or
not. It's to do with the fact that they are

W tnessing a very traumatic event. It is a
traumatic event, isn't it?

| don't think so, no.

You don't think so, officer. You don't think to
be in a foreign country and to be backed up
against a wall, in this case a counter, with four
armed officers encircling you and with their arns
down at their holsters, isn't traumatic?

No.

You don't think it would scare anyone?

No.

| suggest to you that if it did scare anybody,
that it would be natural that they woul d be
putting thensel ves in a defensive posture. You
agree wth that?

Say agai n.

That if a person did interpret the events in front
of them as causing fear, that they would naturally
go into a defensive posture.

| f someone interpreted sonebody doi ng sonething
and was afraid of it, would they go into a

def ensi ve posture?

Yes.

Yes.

You agree?

Yes.

Oficer, this Taser was a whole new thing for you
wasn't it?

What do you nean by that?

Well, you just finished the course a couple of
mont hs earlier?

Yes.

Yes. And you never deployed it?

No.

You were | ooking forward to deploying it, weren't
you?

No, | was not.

It's an interesting tool, isn't it, the power that

it confers to an officer to point that weapon at
an individual and to just watch themw It in front
of you. They just coll apse sonetines, right?

| f you say they collapse sonetines, this was the
first time | had used it so | don't know about
sonetimes or what woul d happen.

But |'m suggesting to you, officer, that this was
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al nost a toy for you.
No. Just like anything else on ny belt, it's a
t ool .
It's a tool, but it was a new tool for you, wasn't
it?
It was one that | was trained on recently, yes.
Yes. And it was a new toy -- oOr excuse nme, new
tool that you were | ooking forward to applying to
see how people reacted to it. This would be your
first deploynment, wouldn't it?
| was not | ooking forward to using it, but it was
nmy first deploynment, yes.
l'"d like to cone to the third conpartnent or
timeframe that | spoke about earlier, officer,
which is the period fromyour tasering until the
handcuffing. | want again to go into what you
told the IH T investigators and then | want to go
into what really happened, officer.

Focusing on what you told the ITHT
i nvestigators -- and again, |'mgoing to approach
it in the same way and speed things up. And
pl ease stop ne if | msrepresent. You said no one
ordered you to use the Taser the first tinme?
No.
You said you tasered hi mbecause he was carrying
out very conbative behavi our?
Yes.
You say that wwth the first tasering, "He shaked a
bit but he didn't fall down," correct?
Yes.
Yes. You said you were 11 to 15 feet away and
that the second tasering was also froma di stance?
Yes.
You said that nenbers noved in because he hadn't
gone down to the ground and you were able to
westle himto the ground? You' ve spoken about
t hat today, yes?
Yes.
You said that you believed you cycled it tw ce
when he was standi ng?
Yes.
You said the nenbers were eventually able to
westle himto the ground. You say in your
statenents to IH T that Cpl. Robinson ordered you
to deploy it the second tine. |I'mnot sure if
that's your testinony at the Comm ssion. Is it
t he sane evi dence?
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| think it was the third tinme that he asked ne to.
The third time?

And of course you reported on the push stun node
application. You did say to the ITHT

i nvestigators that you believed the events in
guestion, fromfirst contact until he was
handcuffed, was |less than ten mnutes. Do you
want reference to that or you renenber that?

| don't renmenber. |If you want to show ne where |
said that?

Happy to.

It sounds right.

It does sound right? GCkay. |'mhappy to do it if

your counsel requires it, but | believe |I can
refer you to it. You would agree with nme now t hat
that is aterrible mscalculation of time, isn't
it?

What is?

The estinmate of ten m nutes between first contact
t o handcuffi ng.

| believe | said | ess than ten m nutes.

Yes, you did say less than ten m nutes. But

obvi ously you were approximating it around ten

m nutes, | assune, with that response, were you
not ?

No, less than ten mnutes. | just knew it wasn't
quite ten mnutes so it could be five to ten,
right, or --

| see. So if it's a mnute and a half, that is

al so appropriate to respond | ess than ten m nutes?
Yes.

| see. 1'd like to now focus on what really did
happen that night in respect to this timefrane.
|"mgoing to again invite you to retract nuch of
your material evidence now that you' ve had an

opportunity to view the video. First of all, we
know t here was no warning, correct?
Correct ?.

You didn't feel there was tine for that?

No.

You acknow edge that that is contrary to policy
not to give a warning unless it isn't practicable?
Unless it -- yeah.

Now, in the incident report you say -- and you can
get that out maybe. | think that is Exhibit 54B
And actually, |'m speaking of the conducted energy
weapon usage report, not the incident report. Do
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you have that in front of you? If you go to
page 2 under "lncident Summary."

Yes.
I"'minterested in this, officer. You say about
three lines down -- no, right at the end of the

second line on the right-hand side:

The mal e was not apprehensi ve upon seeing the

CEW
Do you see that?
Yes.
Wiy do you say that?
| believe | said it at the -- in the report, that

he did not change his course of action.

Did not change his course of action. O ficer,

t here has been testinony given in these
proceedi ngs where the audi o portion of the events
were recorded and then provided to a Polish
interpreter who translated the words, as audibl e,
into English. Are you aware of that?

Yes.

| amfurther infornmed -- and I'l|l be corrected by
Comm ssion counsel if | msrepresent this because
| was not there for this portion of evidence --
that on the soundtrack, the Polish interpreter has
provi ded the transcript of what he heard and that
he hears at a certain tinme location -- it happens
to be referred to here as 3:43 -- before |I read
out what he provides as translation at that point,
| believe the evidence before this Conmssion is
that at this nonent in tinme, it is just before you
taser M. Dziekanski. Now, that being the case,

t he docunent before the court as evidence is that
the translator says that M. Dzi ekanski says just
monments before you tasered him

Leave ne alone. Leave ne alone! D d you
become stupid? Wy?

And then I"'minfornmed that the translator, who was
exam ned in the witness box in these proceedi ngs,
said the term"Did you becone stupid" could al so
be translated as "Are you crazy?" Now, is this
the first you' ve heard about this evidence?

Yes.

Well, assumng | have accurately stated the record
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of these proceedings, and assumng it is accurate
that this statenent is nmade by M. Dzi ekansk

before tasering -- and it obviously is, isn't it?
He didn't say it after, did he?
No

You don't recall himsaying anything in Polish

after, do you?

No.

No. So assuming it's before the tasering, is that

not evi dence of an apprehension or fear?

MR. H RA: Again, that's an argunent that he can nake.
This witness --

THE COW SSIONER: The difficulty is that this was
obviously in Polish and --

MR. ROSENBLOOM  This was -- ?

THE COW SSI ONER:  Qbviously in Polish and you're
really just asking for an opinion. It has to be
in the air because the officer obviously didn't
know about this.

MR, ROSENBLOOM  Point well taken. | thank you very
much.

C But do you recollect M. Dziekanski saying
sonething in Polish nonments before the tasering?
No.

C And in your assessnent of the situation before you

pull that trigger, you would be wanting to

prudently observe and listen to everything that
was happening to ensure that the right decision
was being made. Right, officer?

O O>

A If there's tine for that. But he was noving
forward
C Time for -- isn't there always tinme for assessnent

before you pull the trigger?

The assessnent was done when he had the stapler in
hi s hand, he was noving towards us. And that is
when | acted.

C But officer, was it not inportant to be observant
of what was going on around you and that the
i ndi vi dual m ght be saying sonething, albeit in a
forei gn | anguage?

A | observed the situation and his actions led nme to
do what | did.

C And even though the m crophone of M. Pritchard in
the other room separated by a glass wall, picks
up these comments in Polish, you don't recoll ect
M. Dzi ekanski saying anything; is that correct?

A No.
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Now, there's been nmuch focus on the timng of the
tasering incidents, and you recall that you have
been cross-exam ned now for two days about your
decision to deploy the Taser the second tine,
correct?

Yes.

And you conme before us and you have infornmed us
that indeed you were in error in your
representations to IH T by having indicated to the
i nvestigators that M. Dziekanski was still

st andi ng when you chose to apply the second

depl oynent.

Yes.

Now, what interests ne here is that you apply the
first deploynent and you observe what we all have
now observed in the video, and there is a decision
bei ng made by you during the |apse of tine after
the first deploynent that you better give himthat
second shot. Now, ny question to you is this:

you' ve testified that you thought up until
recently that your second depl oynent was when M.
Dzi ekanski was still standing. |f one | ooks at
the video, freeze-fram ng the nonents fromthe
first deploynment until he falls to the ground at

t he concl usion of the six-second cycle, officer,

at what point in tinme during those six seconds did
you ever imagine that M. Dziekanski was going
anywhere but to the ground?

When -- fromny training -- |I'mtrained that the
Taser is supposed to cause you to fall imediately
and cause imobilization. Wen he was noving
away, | could tell that he wasn't feeling the ful

effects and so that led ne to believe that he
wasn't going to fall.

Al right, officer. You thought that he wasn't
feeling the full effects. | ask you this. Was
your goal in the deploynent of the Taser to get
M . Dziekanski to the ground? Yes or no?

Yes.

Whet her he received the full dose of your 50, 000
volts or not, would you agree with ne that M.

Dzi ekanski was clearly headi ng towards the ground
fromthe nonment of that tasering?

| did not know that, no.

Well, | asked you to | ook at the video, and we can
do it again. |Is there a nonent in tinme where you
can point to us where you imagine that in fact he
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wasn't heading to the ground? He'd |ost al

vol untary control of his body, hadn't he?

| did not know that.

No, you didn't knowit. But you have to observe.
you're the one holding the trigger. You have to
make an assessnent. |Is it your testinony that at
any point after the application of the first

depl oynent you i nmagi ned that M. Dzi ekanski was
goi ng anywhere but to the mat?

Like | said, | didn't knowif he was going to
fall.

|"msorry, didn't know --

| didn't know if he was going to fall to the

ground. The training -- ny training indicates
that i mmobilized, overrides your nervous system
and you fall inmediately.

Was it your training that in the event of
sonething | ess than the ideal deploynent, to at

| east observe whether you were achieving your goal
of bringing a person down before applying a second
Taser ?

| don't recall that, no.

So unl ess the subject dropped to the ground on the
depl oynent, you were trained to go at it a second
tinme, even though you were observing the

i ndi vidual clearly having been affected by the
Taser ?

Say the question again, please.

Your training was, was it, that in the event that
you did not secure a total -- let me rephrase
this. 1In the event that the subject did not drop
to the ground as you expected himto, and that
therefore there was sonething | ess than an ideal
depl oynent, you were trained to deploy it a second
time even when you saw the subject falling down?

Like | said, | didn't see himfalling down at

the -- during the first Taser deploynent, and ny
view was that he still had the stapler in his hand
so he was still the conbative male that we had
first encountered when he picked up the stapler.
So yes.

Oh, did he still have the stapler in his hand?

My recollection at the tine is that he did.
But officer, you ve now seen the video. The
stapler is flung out in the air as he falls,
correct?

A few seconds after, yes.
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Yes. Well, we're tal king about a six-second
segnent here. You apply the trigger for a second
tasering, | believe, in second nunber 7, correct?

There's a one-second interval between the cycle of
si x and your second tasering?

Yes, | believe so.

Yes. So two seconds maybe he's hol di ng the Taser,
correct?

The stapl er.

And five seconds, he isn't holding the Taser
before you --

| don't know how many seconds he was hol ding the
stapler for.

Do you want to look at it? Wuld you agree with
me that in the early stages of deploynent the
stapler is flung off into the floor?

At sonme point during the first deploynent, it was.
Well, officer -- and |I'm happy to look at this
video one nore tinme -- are you suggesting that he
clutched the stapler right to the point where he
fell to the ground, hit the ground?

| didn't say that. | said that he was holding it
for sone of the portion.

Yes. But for the early portion.

| don't know how | ong he was holding it for.

No. But if | suggest to you it is less than two
seconds, are you going to disagree with ne?

| said | don't know how | ong he was holding it
for.

MR. ROSENBLOOMV M. Comm ssioner, | don't know how

long you're planning to sit today.

THE COW SSI ONER: We've had quite a long day. | think

it is time that we should adjourn. Are you able
to estimate in any manner how rmuch | onger you may
be?

MR. VERTLIEB: Wile M. Rosenbloomis doing that, M.

Comm ssi oner, what | was thinking, given the tine
and the early start, is that after we break, |
wll consult with all of ny colleagues and try to
get a sense of just where we're at. And if you
don't mnd waiting until tonorrow, and if it turns
out that we just don't think we will be able to
conplete Cpl. Robinson before the end of the day
Thur sday, we can have a discussion with you. But
I|"mthinking that if all counsel neet follow ng

t he session now and see where we stand and how

| ong people anticipate being with the corporal,
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we'll have an idea of whether we can finish him by
Thursday or sinply have to put himover until
after the break. Wuld that be a sensible
appr oach?

THE COWM SSIONER: Yes. | would think it would be w se
not to only have part of Cpl. Robinson's evidence.
It should be all or nothing.

Al right. Thank you for that suggestion.

We'll adjourn now and I'll wait to see what
happens.

MR HRA Is ny friend able to tell us -- he was
| ooki ng through as to how nuch | onger he was goi ng
to be.

THE COW SSI ONER: Wl |, | thought that would be part
of your neeting.

(W TNESS STOOD DOWW)

( PROCEEDI NGS ADJOURNED TO MARCH 4, 2009, AT
10: 00 A M)



