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Cst.

Kwesi M I1ington

Cross-exam by M. Rosenbl oom (for Governnent of Pol and)

(cont' d)
Vancouver, B.C.
March 4, 2009
THE REA STRAR:. The hearing is now resuned.

THE

THE

THE

THE

THE

THE

THE
VR.

COWM SSI ONER: Good norning, all.

CST. KWESI M LLI NGTON, a
Wi tness, recall ed, warned.

REG STRAR: Wtness, may | rem nd you you're still
under oat h.

Yes.

REG STRAR: M. Vertlieb, you asked nme to mark the
CEW docunent ?

VERTLI EB: Yes, the PowerPoint, please, | referred
t o.

REG STRAR. The Power Poi nt docunent entitled
"Policies and Protocol” wll be marked as Exhibit
nunber 62.

COM SSI ONER: Yes, that's right.

EXH BI T 62: Power Poi nt document CEW User
Course "Policies and Protocol"

REG STRAR:  Counsel .
COWM SSI ONER: Yes, good nor ni ng.
ROSENBLOOM  Thank you, M. Conm ssi oner.

CROSS- EXAM NATI ON BY MR, ROSENBLOOM ON BEHALF OF THE

GOVERNMVENT OF PCLAND, conti nui ng:

Good norning, Oficer. | want to backtrack
slightly in terms of where | was at when | was
cross-examning you late in the day yesterday.

And you will recall in an earlier period of ny
cross-examnation | was inviting you to focus on
the period of first contact wwth M. Dzi ekansk

and the encounter that took place around the

| uggage.

Yes.

Yes. And in that regard there was testinony given
in these proceedi ngs by Constabl e Rundel that he
observed M. Dzi ekanski noving towards his

| uggage, a slight notion towards his |uggage. And
" m not using his exact words. And that there had
been a conmand by, | believe, Corporal Robinson,
"No. No, no." Do you recollect anything like
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Cst. Kwesi MIIlington

Cross-exam by M. Rosenbl oom (for Governnent of Pol and)
(cont' d)

t hat happeni ng during your observations?
No

C Okay. Well, that has been given as testinony
under oath that that happened. And |ast night I
started trying to piece this whole history
together and | want to put to you a scenario. You
testified yesterday that you did request M.

Dzi ekanski's passport and identification, correct?

Yes, | used those words.

And I'm further of the belief that either there's

al ready been testinony, or it's anticipated that

t he passport and identification docunents were in

hi s | uggage?

A Sorry, what are you asking, sir?

C | "' m asking are you aware whet her the passport and

identification docunents were eventually found in

hi s | uggage?

| don't know where they got them from

Well, let's assune for a nonment they were. |'m

led to believe that there is to be testinony in

that regard, that one officer obtained those
docunents. M. Chapin, the Border Services

Oficer, | believe, has testinmony -- testified in

t hese proceedings that that's where he found them

all right?

A Ckay.

C Now, your testinony --

MR HRA: H's -- his evidence is that -- that that's
Wi th respect to another point in tinme. [If ny
friend' s question is "assune that they were found
in the luggage", that's fine.

THE COWM SSIONER: | think that's what you're trying to

O >

O >

say.
MR. ROSENBLOOM O course.

C Now, assuming that, you testified yesterday you
requested the passport and identification.

Yes.

We then, according to Constable Bentley, have M.
Dzi ekanski making the initial novenent towards the
| uggage. You don't recall that?

No

O >

A .

C Then we have the conmmand, "No." You don't
renenber that?

A No

Q

Then it woul d appear fromthe video that indeed
M. Dzi ekanski noves away fromthe | uggage,
correct?
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Cross-exam by M. Rosenbl oom (for Governnent of Pol and)
(cont' d)

O OT>OHT>OD O >

O >

O >

O >

O >

Sorry, say that again?

Well, that the next thing we see in the video is
M. Dzi ekanski noving away fromthe | uggage, and
as we've -- as you've described it, the arns in a
shrugged position with the hands outright.

He was novi ng away from us.

Yes.

| wouldn't say noving away fromthe |uggage.

Yes.

| saw it as noving away from us

| see. You never considered that maybe he was
nmovi ng away fromthe | uggage?

No

And you never considered that he m ght be noving
away fromthe |uggage because of a conmand t hat

m ght have been given to hin?

No.

So all you know is you asked for a passport and
identification. You didn't get it. M.

Dzi ekanski noves away to the counter, correct?
Yes.

Now, I'd |like to nove back to where | was at the
poi nt of yesterday afternoon, |ate afternoon

adj ournnent until today. W were at the point we
wer e di scussing the period fromyour tasering of
the subject on the first occasion until he was
handcuffed. You renenber that?

Yes.

And | was asking you, having already reviewed what
you informed the IH T investigators, what really
happened that night. Now, with another w tness

t here was evidence gi ven about the downl oad tines
of the Taser, and we established that, for
exanpl e, your first deploynment was a six-second
depl oynent, correct?

Yes.

| want to go into this matter of the discretion
you exercised in deploying the Taser on the second
occasion. Now, you've already testified that you
were of the belief, or at |least you' re of the
belief today -- no. That you were of the belief
at the time that when you pulled the trigger on

t he second depl oynent the nman was still standing?
Yes.

And you appreciate from evidence before us we are
tal king about in fact a seven-second | apse between
first deploynment and second?
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Cross-exam by M. Rosenbl oom (for Governnent of Pol and)
(cont' d)

A Yes.

C Can you tell me this: Wen you' re deploying the

O > O >

O O>

Taser the second tinme, you don't even have to
concern yourself with ainmng the weapon. You
don't have to use the |aser sighting. You don't
need to use the other formof sighting. You could
in fact have the instrunment by your side or
pointed up in the ceiling, it doesn't matter.
You're throwi ng the second 50,000 volt current

t hrough the probes that are already attached to

t he subject?

Yes. It doesn't matter where the CEWis pointed.
Right. So after the first deploynent, you didn't
have to occupy yourself with any concern about
getting the weapon ready and aimng it to nmake
sure that you hit bull's eye on the second

depl oynent ?

No

No. And so after the first deploynent you
presumably brought the instrunent to your side and
you're watching carefully what's going on to
assess what you should do as your next nove?

| don't know where | brought the CEWto.

Al right. But you certainly weren't preoccupied
with the sights of the instrunent?

No.

So appreciating that fact, that that wasn't a
factor in your assessnment during those precious
seven seconds, how do you explain to us the error

in judgnent -- excuse ne, the error of having
assuned that M. Dziekanski was still on his
| egs/feet?

Like I've said before, it was a fast-noving
situation and ny belief at the tinme was that he
was still standing. He was noving away at the --
during the first deploynent and, yes, he was
feeling sone of the effects. But ny belief, |ike
| said before, is that he was still standing.
Vell, when you say he was still standing, |'m
interested in this. Are you suggesting at any
point in the | apse of those six seconds you

i magi ned that this subject was not going down,
based upon that first depl oynent?

Like | said, fromny training, the effect of

depl oying the Taser is that they are supposed to
be imobilized i mediately, fall to the ground -
fromny training - and that's what | thought since
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(cont' d)

OO0 O > O OO0

O

O > O

he didn't fall to the ground that he was not going
to the ground.

That he was not...?

Going to the ground.

But you were observing what was transpiring. The
man had clearly lost all voluntary control of his
muscul ature, didn't he?

| didn't know that he had lost all control, no.
Well, you surely saw himstaggering to the fall,
did you not?

| saw that he had noved back, but | did not know
if that was staggering at the tine.

It was really your belief in wtnessing those
seven -- seven seconds that this man was maybe
acting normally and could just walk anay fromit?
| didn't say acting normally, but | did not see
that he was going to fall to the ground. | did
not know that at the tine.

He's scream ng

Yes, he was -- he was yelling, yes.

Did that not convey to you sone sense that the
instrunment in question was clearly having a
significant effect on him that it was inflicting
pain on hinf

Like | said before, yes, | could tell that sone
effects were being felt, but I did not know if he
was going to fall to the ground.

Now, you said both yesterday and you repeated it
today that according to your training you would
have expected himto just drop; is that correct?
Yes.

Okay. The goal of the exercise in deploying the
Taser is to get the man to the ground, isn't it?
It's to -- yeah, imobilization and get themto

t he ground, yes.

Yes. And in terns of that goal, did it really
matter to you whether you achi eve that goal as you
expected it fromtraining, that he just wlt
before you, or that it wuld take a second or two
or three for himto fall to the ground? Was that
really inportant to you?

Like | said, he was still standing and for a
period of tinme he still had the stapler in his
hand. | did not know he was going to fall, so |
did not feel that the desired effects were taking
pl ace.

Vell, | guess we shouldn't spend all day on this.
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Cst. Kwesi MIIlington

Cross-exam by M. Rosenbl oom (for Governnent of Pol and)
(cont' d)

At the end of the day it's the Comm ssioner that
| ooks at that video and makes his decision. But I
suggest to you, sir, any reasonabl e person
observing the video - and I welconme you to | ook at
it again if you choose - couldn't possibly arrive
at any conclusion but that the Taser was havi ng
its effect and that the man was on his way down.
You deny that that's a reasonable interpretation
of the video?

MR. HI RA: The question to be asked otherwi se to obtain
the answer that is desired, if the question were
wor ded wi thout a reference to the reasonabl e
person at the beginning of the question, it may be
r easonabl e.

THE COW SSI ONER: The question is fair.

A Sorry, can you repeat that?
MR, ROSENBLOOM
C | invite you to agree with nme, sir, that any

reasonabl e observer of the video of those seven

seconds woul d conclude that clearly this man was

on his way down.

| don't know what a reasonabl e person woul d say.

| just know what ny perception of the events were.

Thank you. Now, when you choose to nake a second

depl oynent, and you've testified about that,

you' ve acknowl edged that the man is already down.

Yes.

And but you say you didn't know it at the tine.

No.

And on your second deploynent, if nmy nmenory's

right, it's a five-second cycle, isn't it?

Yes.

Yes. \What interests ne is during those five

seconds of the second depl oynent, are you of the

belief or were you of the belief that night that
the man was still standing throughout that five-

second cycl e?

A | don't recall what | was thinking that night in
that particular nmonent. It was a fast-noving
situation and I don't know what | was thinking
exactly those seconds.

C Well, you constantly speak of the fast-noving
situation, and | appreciate that indeed it was,
but you're trained as an officer to deal with
fast-noving events, aren't you?

A Yes.

C In fact, back at Depot, and | don't have the

>

O OO
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Cross-exam by M. Rosenbl oom (for Governnent of Pol and)
(cont' d)

O >

O >

>0

benefit of nmy friend here, M. Kosteckyj, having
been to it, but surely there is a great deal of
training to prepare you for fast-noving events and
to make the appropriate -- exercise the
appropriate discretion in that situation.

Yes, there's training on that.

Yes. Now, appreciating that, |'mfocusing you on
t he second cycle of five seconds. | asked you
whet her you were of the belief at that tine that
as you cycled that five seconds, M. Dzi ekanski
was still standing throughout the five seconds.
And your answer is...?

What are you aski ng?

' m aski ng whether at the tinme as you depl oyed
this Taser the second tinme, and as you observed
the five-second cycle, did you believe M.

Dzi ekanski was still standing throughout?
| don't know if | thought he was standi ng
t hroughout. | definitely thought he was standi ng

at the beginning of it, so for sonme portion of it
| would assune that | believe he was stil

standing. | don't know for the full five, or part
of it.

Vell, Oficer, had you observed during that second
depl oynent that he wasn't still standing, there

was a way for you to termnate the cycle, wasn't
there? There was a way for you to throw the
safety switch and to termnate the electrica

vol tage, correct?

If -- you can do that during the cycle, yes.
That's what | nean. And so during that second
cycle, had you observed M. Dzi ekanski's down, |
needn't use this -- this weapon at this nonent,
you could have at |east term nated the cycle short
of the five seconds?

| could have turned it off during the cycle, but

like | said before, | don't know what part of that
second cycle | believed he was on the ground.
No, | know that. |[|'m speaking, though,

hypot hetically that had you observed himto the
ground at sone point during that second cycle, you
coul d have turned the Taser off.

If he was -- so you're saying if he was on the
ground during the cycle you're asking if | could
have turned it off?

Yes.

Yes, the answer's yes.
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Cross-exam by M. Rosenbl oom (for Governnent of Pol and)

(cont' d)

C Yes. And you didn't.

A | didn't, no.

C You infornmed the IH T investigators that he was
wrestled to the ground, correct?

A Yes.

C What is your nenory of that event? W was
westling himto the ground?

A AT the tinme | gave the statenment | thought the
ot her three nenbers had to nove in and westle him
to the ground.

C Were you surprised to learn that that didn't ever
happen?

A Yes.

C And you only learned that it didn't happen a nonth
before these proceedi ngs when you consulted with
| egal counsel ?

A Yes. That's when | saw the video.

C That's the first tine you | earned that there had
never been an incident of the three officers
westling the man to the ground?

A Yes.

C Were you surprised?

A Yes.

C Do you have a clear nenory of that westling
havi ng taken place and the three officers junping
on himand taking himto the ground?

A | -- that's what | remenbered at the tine. |
don't renenber specifics. | renenber that that's
what | believed at the tine, that they had noved
in.

C Vell, if you had that nenory at the tinme, do you
still have that nmenory?

VWl l, seeing the video has kind of distorted that,
because it's what really happened is that he fel
fromthe Taser.

C No, let's put aside the video. Let's assune for a
nmoment you' d never seen the video up until this
moment. Wat's your nenory of what happened?

A Like | said, the nmoving in and westling himto
t he ground.

C That's a pretty significant nonent for you as you
observe the events of the evening, weren't they?

A It was one of the many significant events.

C Yes. And -- but it was one of the significant

events because it woul d concern you about the
safety of the officers, right, if they're in a
wrestling match?
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Cross-exam by M. Rosenbl oom (for Governnent of Pol and)

(cont' d)
A Sorry, can you say that again?
C | " m suggesting to you that your observation of the

O O OH> OHT> O

O >

OO0 >

officers westling this subject to the ground was
sonet hing that would be significant in your mnd
because your fellow officers were naybe
endanger ed?

Yes, okay. | think so.

And that being the case, you have a clear nenory
t hat that happened?

That's what | renenber at the tine, yes.

Do you renenber whether all three of your fell ow
of ficers were invol ved?

| don't recall, no.

Do you renenber whether you were about to join
into the fray?

| don't remenber.

Do you renenber how long it took for themto
westle himto the ground?

No.

You testified yesterday in response to ny
questioning that you did informthe ITHT
investigators after that the whol e incident took
| ess than ten mnutes, correct?

Yes.

And | asked you to narrow that down, and you said,
wel |, that could be anything |less than ten
mnutes. If it had been, in your mnd, just a

m nute or two, you don't tell an investigating
officer less than ten, do you?

| could still say less than ten.
Real | y?
Yeah.

Where you believe it be, if you did, and |I' m not
suggesting you did, but if you believe an incident
to be around two mnutes, and an IH T investigator
asks you how long it takes, you're just going to
say under ten?

If | believe it to be two mnutes, | would say two
m nut es.

Yes. And if you believe it to be five mnutes, or
around five mnutes, you don't say under ten, do

you?

If | saidit was -- if | thought it was five
m nutes, then | would say five m nutes.

Yes. In terns of the information you gave the

IH T investigators that the incident took under
ten mnutes, did you inmagine at that time that
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O O

O O>

his westling you're tal king about took a | ong
ime?

~ ~—+

Along tine as in...

A matter of a mnute or two?

No, | would say it would be shorter. | don't know
how long it was that | thought, but...

&

w
w, | want to focus on the third, fourth and
ifth attenpted deploynent. You've testified that
third depl oynment was not successful, in your
d.

~ —

he
n

553

And that's when you renoved the cartridge and
deci ded to go the push stun node?

Yes.

Was there, in your opinion, in that period from
when you attenpted the third depl oynent until you
conpleted -- until you commenced the fifth

depl oynent, was there ever a nonent in your mnd
that you believed that M. Dziekanski, down on the
ground, three of your fellow officers on top of
him that there was ever a risk that he would
over power thenf?

You said commencenent of fifth deploynent. You
meant commencenent of fourth depl oynment ?

| apol ogi ze. You don't renenber the fifth. That
wasn't a trick question. You don't renenber the
fifth depl oynent, do you?

No.

"1l make the question a lot sinpler. Fromthe
poi nt of your third deploynent until handcuffing,
was there ever a nonment where you believed that
M. Dzi ekanski m ght overpower these three
officers that were on hin?

Yes, fromthe point that | tried to nove in to
hel p before the third deploynent. Like |I said, he
was still kicking and fighting and struggling, and
t he nenbers were having no success in getting his
arnms behind his back and he was pushing them up.
So | don't believe that they woul d have gotten
control of himhad | not gone to the push stun,
no.

You say didn't get his hands in handcuffing, but
you will agree with ne throughout that struggle
M . Dzi ekanski was on his stomach, correct?

He was actually on his stomach and turning on his
side, as well, at the sane tine.

But he was not overpowering them They had
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>0 >0 >0 >

> OO0

O >

O O >

control of the situation, albeit they hadn't
gotten his arns in handcuffs, do you agree?

No, they didn't have control of the situation

| see. Wiy is that?

He was still kicking and struggling. You could
see he's pushing themup and they were not having
success pulling his arns out behind his back.

Wiy didn't --

There was no control.

Yes. Wiy didn't you join in?

Before the third deploynent | did join in at the
leg area, and tried to attenpt to gain control of
hi m

You said before the fifth depl oynent?

The third depl oynment.

Third depl oynment. Wiy didn't you carry on and
join in?

| could see that the efforts to gain control of
hi m wasn't working, and that was the point when
Cor poral Robinson advised ne to -- to cycle it
agai n.

Well, Oficer, once M. Dziekanski went to the
ground, fell to the ground, he no | onger had the
stapler, did he?

No.

So the -- the big issue of the stapler being a
threat to your safety and that of your fellow
officers, that was no | onger an elenent was it?
Not the stapler, as far as | could see, | didn't
see it, no, so...

Yes. And so that had to enter into the equation
didn't it, in ternms of assessing the situation?
Yes.

No | onger being arned with the stapler, with three
officers already on him you still felt there was
a concern of M. Dziekanski over --overpowering
them is that right?

Yes. He -- the officers were not on him They
were attenpting to gain control of him He was
still fighting and still not putting his arns
behi nd his back, so | still describe that as

conbative. And so that's why we do what we did.
You can look at this video after | ask you this
guestion if you choose. |'mgoing to suggest to
you, Oficer, as you observe the video once M.
Dzi ekanski goes down, that there is what | wll
describe as a dimnished exertion by M.
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(cont' d)

Dzi ekanski increnmentally as the period | apses
until the handcuffs cone on. Do you understand ny
gquestion?
That he puts up less struggle as things go on?
Yes, exactly. Wuld you agree with ne that there
is clearly a dimnished struggle or exertion by
M . Dzi ekanski second-by-second | eading to the
handcuf fi ng?
| still saw him as the same kicking, fighting
person throughout the whole tine.
| see. So you did not see any dimnishnent in his
resi stance, for want of a better word, until the
moment of handcuffing?
In his conbative nature, no.
Al right. Well, we'll leave this to the
Comm ssion to reviewin its own tine.

| now want to focus on the period from
handcuffing until the EHS arrives, and the EHS you
and | understand to be the anbul ance service?
Yes.
Yes. First of all, like I've done wwth you in the
previ ous areas of my cross-exam nation, | want to
go over what you reported to the IHT
i nvestigators and what in fact was in your
not ebook. First of all, you said in your IHT
statenents that he got handcuffed, he was
unconsci ous but he was breathing. And again
correct nme at any point or stop where you want ne
to reference the statenents. You reported to IH T
that Constable Bentley reported that his ears were
turning blue, and you stated in those statenents
that this comment fromyour fellow O ficer Bentley
canme right after handcuffing. You reported to
| HH'T that Corporal Robinson --

"1l just correct you. | said a couple of m nutes
after handcuffing, not right after.
Vell, you may at one point, but do you not agree

that you also said at another point in the
statenent "right after handcuffing"?

| may have said it. If you want to show ne the
page, | probably -- | may have.

Yes. |I'mreferring to your statenment of Cctober
the 14th, but it is your -- yeah, your second
statenent of -- oh, no, one second. Yes, your
second statenent of October 14th.

MR. HRA: There is only one statenent...
MR. ROSENBLOOM  No, sorry, | apologize. It is your
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(cont' d)

statenent of QOctober 14th, and it is page --

THE COW SSIONER: It's Exhibit 55.

MR. ROSENBLOOM And it is page 22.

THE COW SSI ONER:  No, that's the wong one.

MR. H RA: That's Exhibit 56.

MR. ROSENBLOOM I'msorry. So it is the statenent you
gave of the 15th, | apologize, Oficer. The
statenment of COctober 15th, | think it's Exhibit
56.

THE COWM SSI ONER: Spl endi d.

A Ckay. Yeah, | see it at the bottom of the page

t here.
MR,  ROSENBLOOM
C And down at page 22, and I'lIl go over this with

you. Again Corporal Brassington questioning you.
In fairness to you, let's go fairly far up the
page. Corporal Brassington, this is the fourth
entry:

That was about the tine that he wasn't noving
anynore.

Yeah.
BRASSI NGTON:  Ckay. Um ah, so not inmediately,
upon hi m bei ng handcuf f ed.

You sai d:

No, nol'd say it's a couple of mnutes after
t hat .

BRASSI NGTON:  About a couple mnutes after? Ckay.

M LLI NGTON:  Well, yeah, maybe about a m nute or,
or so.

BRASSI NGTON: (Ckay. Gkay. Um and |I'm not abh,
trying to conmt you to any tine estinmates
here. I'mjust trying to get a grasp of it
was right upon handcuffing or well after
handcuffing. O just

You say:

It was just -
BRASSI NGTON: A rough tine line.

Somet hi ng' s i ndeci pher abl e.

BRASSI NGTON: Ckay.
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You sai d:
Ri ght after handcuffing.

Do you see that?

Yes, | see that.
And you said it?
Yes.

Ckay. Just going on with ny sunmary of what was
your representations to [H T after the event.

You then said that Corporal Robinson checked
hi s pul se and breathing and he seened to be
breathing fine. You said, so we checked it
periodically. You said that you did not do it,
that you were not the one that checked the pul se,
but that you kept asking does he have a pul se.
You said that Robinson kept checking the pul se
every couple of mnutes, and that's in your
not ebook. And then you said in ternms of the
arrival of first response, which is R chnond
Rescue, that the Fire asked if handcuffs could be
taken off and you informed the IH T investigators,
and | quote: "And then, uh, we took themoff",
unquot e.

Is that all a fair representation of your
statenents to |H T?

Yes.

Thank you. | now want to explore, as | have in
the other areas of ny exam nation, what really
happened that evening, sir, and I'"'mgoing to
invite you to retract nuch of the material facts
that you provided to the IH T investigators.

First of all, Oficer, in joining the airport
detail, and | believe you joined thema year --
approximately a year prior to this incident?

Yes.

Maybe July of '06?

Yes, it was.

Yes. And on joining the airport detail, were you
gi ven sone sort of orientation program about the
airport facility, about its services?

Yes, it's a broader training program where you
nmeet the partners and different agencies that are
at the airport.

Right. And do you recall whether one of those
partners was the ERS, the Enmergency Response team
that's at the airport?
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A | don't recall if they were at the training, but
we were aware of their existence, yes.

C Yes. And you were aware of the services that they
provi ded to YVR?

A Yes.

C And you were aware that those services included

O > O >

> O O O O
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obvi ously energency response about fire and
serious aviation accidents at the airport?

Yes.

And you were aware that they al so had
responsibility to attend to energencies within the
term nal buil di ngs?

Yes.

And you were aware that they offered, as part of
their know-how, first aid and first response
service?

Yes.

And you were aware that within their team at any
time there would be fairly sophisticated first aid
equi pnent ?

Yes.

And you were aware, sir, that they would have
oxygen, for exanple?

Yes.

And you were aware that they would presumably have
a defibrillator?

Yes.

And you were aware that they would be trained to
know how to use a defibrillator?

Yes.

Had you had any experience with the ERS at any
point leading up to this incident?

|'"d seen themin the airport before, and -- or,
sorry, ERS, are they just the regul ar energency
heal th services pretty nuch?

No, I'msorry, maybe |I'musing the wong term and
"1l be corrected certainly if | amnot giving it
correctly to you. [|'m speaking of the Airport

Rescue Teamr that are stationed out in the airport
property.

Ckay. Well, ny experience with anbul ance
attendants is we had seen sone on bi kes that are
fromthe A rport ERS.

| see.

And they -- | don't know if that's a higher |evel
response of just the people that show up to any
kind of call that we may go to, for instance, of
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soneone having chest pains or sonething |ike that.
So if you're talking about a different unit, |
don't know. But the unit | dealt with is just a
regul ar EHS for the airport.

For the airport.

Yeah.

Did you believe these people were part of the fire
hall at the airport?

No, no, they're -- like |I said, they're EHS for
the airport. That's how !l refer to them as.

don't know if | have the right termor not.

Well, | again may be the only person in this room
not knowi ng about this. This is the first |I've
heard of it. You're suggesting to nme that there
is afire departnent at the airport, correct?

| mentioned EHS anbul ance attendants at the

airport.
Ckay. Well, I want to cone to that for a nonent,
but this is newto ne. | just want to understand

it. Firstly, you were aware on the evening in
guestion that there is a fire hall at the airport?
Yes.

And you are aware that at the fire hall there are
firemen that have first aid, first response

medi cal training?

Yes.

And are you speaking now that there is another
group at the airport that are, as you descri bed
it, ambul ance responders?

Like I said, | don't know where they cane from
but they are first aid trained personnel that are
in the airport area, as well.

And they bicycle around sonetines?

|'ve seen them on bi kes, yes.

I n unifornP

I n anbul ance, or -- | don't know what the uniform
is but it's sonme type of first responder uniform
Certainly not firenmen's outfits?

Not that | know, no.

And again I'msorry if | take up tine of the
Commi ssi on, everybody knows about this, | don't.
You don't know where their office is |ocated at
the airport?

| think they were in the International building,
think so, but I don't know exactly.

And you believe themto be skilled in first
response nedi cal care?
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A Yes.

C And did you know how to contact themin the event
of an energency?

A My experience is just that we call on the
radio for EHS.

C You cal |l your dispatcher

A Yeah.

C And you call for what agai n?

A EHS is the term | would use.

C Yes. But am | not right that normally your

>

di spatcher would call out the EHS based in the
Ri chnond city and not out of the airport?
' m not sure.

THE COW SSI ONER: M. Rosenbl oom sone of the things

25 23
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you' re suggesting are -- we've had quite a bit of
evi dence on.

ROSENBLOOM | ' m sorry.

STEWART: Comm ssion counsel has just asked if |
can clarify this.

ROSENBLOOM |'d appreciate it.

STEWART: There is two nenber of the BC Anbul ance

Service that are regularly at -- they are at the
airport every day, they're there from5:30 in the
nmorning till 6:30 at night. So there may be sone

confusion. There is a BC Anbul ance presence at
the airport. They have a kiosk quite close to the
RCMP, | believe, in the International building, so
they're on a bike patrol. That's during those
regul ar shifts.

ROSENBLOOM  Ri ght.

STEWART: At night the only coverage at the airport
is through YVR ERS and they are dispatched on a
Code 3. Richnond Fire is the agency that is
statutorily mandated to respond to every Code 3 at
the airport, they nust cone.

ROSENBLOOM  Thank you.

STEWART: But during the day there is BC Anbul ance,
and so that may be the confusion. During the day
YVR ERS woul d not regularly be in the airport.

ROSENBLOOM  Thank you. | very much appreciate
that and that speeds things up --

STEWART:  Ckay.

ROSENBLOOM  -- between the two of us.

We were tal king about your orientation when you
went to the airport and you've told us about the
energency services that you were aware of at the
airport fromthat orientation program D d the
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orientation programinformyou of the |ocation of
the defibrillators?

Not to ny know edge, no.

Were you aware in Cctober of '0O7 that there were
defibrillators located all over the term nal

bui | di ngs?

| was aware that they are in the airport, and I
don't renenber being told that, but that would be
an assunption that | would have, being an

i nternational airport.

Were you informed during orientation or at any
time leading up to this incident where one m ght
obtain a bag and mask?

| don't recall where exactly, but | know that it's
probably available, |ike, sonmething that would be
avai |l abl e.

Ckay. Now, you have inforned us you passed your
Level 1 first aid?

Yes.

You never took anything above that first |evel?

| believe first Level 1 is what we're required
for, for the RCOMP. Watever we're required for is
what | have.

Fair enough. And you recall in that course that
t hey taught you the ABCs of rescue?

Yes.

And you recall "A" for airways, "B" for breathing
and "C' for circul ation?

Yes.

I"mgoing to go back to that in a nonment. You
were aware that O ficer Bentley had called Code 3
the night in question?

Yes.

And what did that conjure up in your mnd that
your fellow officer was calling Code 3?7 Wat did
that nean to you?

Well, he did it in response to M. Dziekanski's
ears turning blue, so that is an energency call to
make to speed up the process. So he wanted EHS to
get to the airport or get to the scene a little
bit faster, not routine.

Now, you overheard the constable indicate that he
observed the ears turning blue. D d you nmake an
effort to al so observe whether M. Dziekanski was
di scol our ed?

| don't recall if | |ooked, no. | don't know.
Constabl e Bentley testifies that not only his ears
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were blue, but that his facial skin was blue. You
don't recollect observing that?

No.

What was, in your opinion, the significance of

| earning that M. Dziekanski's ears were turning
blue. Wy was that a bad sign for you?

| interpreted that to nean there was sone type of
circulation issue.

Yes.

To his -- to his head, so that's what | thought
about it and that's why | suggested to put him
into the recovery position.

And fromyour first aid training, the probl em was,
was it not, that there was a | ack of oxygen in the
bl ood | eading to the bl ue discol ouration?

It would not be a | ack of oxygen in the bl ood, but
oxygenat ed bl ood getting to the head area, is what
| would -- | would suggest that neant.

We're saying the sane thing, |ack of oxygen to the
head area.

In the bl ood, yes.

Yes. And fromyour training that triggered off a
concern about the ABCs of rescue: airways,

breat hing, circul ation?

Mostly circul ation, yes, but, yeah.

Well, | don't want to make this into a nedical
inquiry, but in your training did you not believe
that breathing was an element in respect to the

| ack of oxygen in the bloodstreamto the head?
Vell, like | said, ny primry concern was
circulation, but the recovery position addresses
all three, so...

Vell, I'"mgoing to suggest to you the recovery
position does not address all three, and I'I|l cone
to that in just a nonent. This blue

di scol ouration that was described to you by

Constable Bentley is, | believe, known as
cyanosis. Did you know that ternf
No, I'mnot aware of the term

Fair enough. You found hi munconsci ous soon after
handcuf fi ng.

Yes.

And unconsci ous neans w t hout novenent.

Yes.

Sone of your fellow officers have testified before
t hese proceedi ngs under oath that there was

| aboured breathing, that sone described a snoring
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sound. Did you hear any snoring?

No.

One of your fellow officers described that he was
breat hing heavily as if he had just finished a
mar at hon. Do you renenber that?

No.

So you didn't observe the discol ouration
personal | y?

No.

You didn't observe any | aboured breathing?

No.

You were right there.

| was by the leg area, like | said.

Yes. So wthin five feet of the face of the
subj ect ?

Yes.

Did you consider that maybe it was your
responsibility to nmake your observations to assi st
your team of fellow officers who were observing
this man?

| felt that the observations that they nade and
the steps they took was what needed to be done.
Vll, you did conclude with the limted
informati on you had that M. Dziekanski was in
serious nedical distress. Do you agree with ne?
Yes.

He was definitely nedically conprom sed?

Yes.

You said that you kept asking about his pulse; is
that correct?

Yes.
And that's because you were anxi ous, weren't you?
| wasn't anxious, | wanted to -- | wouldn't

describe it as anxious. EHS was called for and |
was periodically checking because | wanted to make
sure that he was okay.

You say you were periodically checking. How were
you periodically checking?

By asking, sorry. | was asking, periodically

aski ng.

Now, you knew that EHS s response would |ikely
come out of Richnond city?

Yes.

And so you knew that from Code 3 until the arriva
of the anbul ance could easily be seven, eight, ten
m nute spread?

| don't -- didn't know how long it was going to
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t he anmbul ance conmes out of Richnond city, would
you agree with ne that it is reasonable to expect
that the anbul ance will not attend for eight to
ten mnutes fromcall?

Not necessarily. [If they are in the north part of
the city, they can hop over the bridge and be
there in two mnutes or |ess.

Thank you.

Yeah.

So there's a range of tinme that one m ght expect
their arrival?

Yes.

And during the tine you were waiting for their
response and attendance that norning, you knew
that you would have to be the -- that M.

Dzi ekanski was on your watch and that of your
fellow of ficers throughout the period until their
arrival ?

He was on our watch?

On your watch, neaning that you and your fell ow
officers were responsible for the delivery of
medi cal attention to this man up until the arriva
of the first responders?

Yes.

And to that end, you testified that Corporal

Robi nson took his pul se?

And checked hi s breathing, yes.

Par don ne?

And checked hi s breat hing.

And checked his breathing. But you didn't see it
happen, did you?

No

In'fact, you never saw any i ndividual throughout
the tinme period from being handcuffed until the

first responders arrive ever check his pulse. 1Is
t hat your testinony?
No

| am correct?

Yes, you're correct.

" mgoing to suggest to you further, Oficer, that
you were trained in first aid to check airways,
were you?

Yes.

And woul d you agree with ne, sir, that the only
manner in which airways can be checked is by
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putting a man on his back and by pl acing his head
backwards with the jaw open to exam ne whet her
there are any obstructions. Do you agree with
that, that being your training?

A You can check breathing -- if they're breathing
out, you can check it by just putting your hand in
front of the nmouth, as well, chest elevation and
depression, that type of thing.

C No, but | don't speak of breathing. |'m speaking

of the checking of airways, whether there are
obstructions or partial obstructions of the

ai rways.

A I f you're checking for airways you can check it
that way, yes, but the fact that he's breathing
out would indicate that it's -- it would be clear.

C So you were satisfied that he was breathing fine

so he didn't require the nore extensive check of
ai rways by putting himon his back?

A Yes.

C Havi ng now heard the testinony given under oath by
your fellow officers over the |ast two weeks that
there was | aboured breathing, and | described the
testinony that has al ready been given, had you
heard the | aboured breathing that's been testified
to here, on that night, would you have wanted to
have the ai rways checked?

MR H RA: | object. The question is specul ative.

MR. ROSENBLOOM  Well, it's --

THE COW SSIONER:  No, it goes to an alleged duty. o
ahead.

MR. ROSENBLOOM |'msorry, M. Conmm ssioner?

THE COWM SSIONER: | say it goes to an all eged duty.

MR, ROSENBLOOM  Yes, thank you.

C So ny question is, faced with the observati ons,

t hat have been testified to in these proceedi ngs,
of | aboured breathing, had you nade those
observations, wuld you have felt it necessary to
do a proper check of airways?

| may have taken further steps, yes.

And what further steps m ght you have taken?

| may have put himon his back, checked airways,
that type of thing, yeah

And why don't you just denonstrate for ne what you
woul d have done in terns of put himon his back
and then how woul d you have checked the throat
area?

A Well, actually you can do it on the side if you

O O
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tilt the head back. You can | ook down the airway
if they're on their side, and legs still in the
recovery position, as well.

C But ideal viewing of the airway passage is with
the body wwth the back to the ground, correct, on
hi s back?

A I f you can, but it can still be done on the side.

C Yeah. But it's not ideal, is it?

A As long as you can check the airways, it's good.

C O ficer, are you suggesting that to check the
airways it is as equally effective to do it when a
man is in a recovery position as opposed to being
on his back?

A | f you can check it, yes. Yes.

C | f you can check it.

A Li ke, if you achieve the goal of seeing the
ai rways, then both are equally effective.

C In any event, you never saw that being done, did
you?

A No.

C In terns of the pul se being taken, you've
testified that you never saw Corporal Robinson
take his pul se, but you believed fromthe corporal
that he was taking the pulse, correct?

A Yes.

C Now, fromyour first aid training, you would agree
with me one does not take the pulse with gloves,
| eat her gl oves on, would you?

A It's probably ideal to have it barehanded, yes,
for sure.

C Yeah, for sure.

A Yeah.

C As you observed the unfol ding of these events, did

you observe that Corporal Robinson had his |eather
gl oves on throughout the period of tinme we're
tal ki ng about ?

A | don't recall |ooking at his hands.

MR, ROSENBLOOM Now, | want to direct your attention
to the RCMP Qperational Manual in respect to what
it directs an officer to do when a person is
medi cally conprom sed after tasering. And | want
to put to you, and this is not an exhibit yet, and
| invite it to becone an exhibit.

M. MGowan, would the Comm ssioner already
have a copy?

THE COW SSI ONER: M. Rosenbl oom | want to nake sure
that this relates to the period that Corporal
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2 B

VR.
VR.

MI1lington was trained, and not sonething that was
done | ater.
ROSENBLOOM O course, thank you. And to that end
| will expect Ms. Roberts to intervene if the
docunent in question is not to the date of --

ROBERTS: | haven't seen the docunent. | have no

i dea what he's presenting.

ROSENBLOOM  Well, I'msorry, just one noment,

pl ease. W believe that it is a docunent that was
di scl osed by Canada, it is Operational Mnual

under "Conducted Energy Wapon"

HRA: | think the one bearing the date of My or

August -- sorry, May 7, 2008 or August 5, 2008.
ROSENBLOOM W believe that this was given to
us --

THE COW SSI ONER: Just a nonent.

MR.

ROSENBLOOM -- as the training materials during
t he weekend.

THE COW SSI ONER: Just a nonent. Yes.

MR.
VS.

53

ROSENBLOOM  Sorry.

ROBERTS: The Power Poi nt presentation that's been
mar ked as Exhi bit 54B and/or possibly Exhibit 60,
contains wwthin it the policy that was in effect

at the time of these officers' training. It's
dated 2007-08-08. So if that's the sane one, then
that would be correct. |It's already nmarked as

part of this exhibit, though.

ROSENBLOOM  And so we refer to exhibit nunber...?

ROBERTS: | believe it's 54B, but |I'm al so
wondering if it's also 60. But definitely it's
54B.

ROSENBLOOM  Wel |, 54B and possibly 60. Oficer,
|"mgoing to put this docunent in front of you and
|"mgoing to ask you to turn to a page that
doesn't appear to be nunbered.

ROBERTS: If it's of assistance, in Exhibit 54B
there is a chart at the beginning, then there are
pages nunbered from1l to 8 at the bottomright.
And then there are pages nunbered from1l to 5 on
the bottomright. Then there is a three-page
bl ank Usage Report and that is foll owed
i mredi ately by the policy M. Rosenbloomis
| ooki ng for.

THE COW SSI ONER: Thank you very much.

MR.

ROSENBLOOM So, M. Hra, this is what |'m putting
to the witness. It is fromthe Operational Mnua
under the CEW
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C And if you turn to a section, Oficer, under
"Depl oyment aftercare".

A kay.

C Okay? And that is heading nunber 5, chapter 5 of
provision 5, correct?

A Yes.

C Do you see that? And I'mgoing to ask you to | ook
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at 5.2 and you will see that it says, and | quote:

Ensure the individual receives nedical
attention if any unusual reactions occur or
if you think that he or she is in distress.

Do you see that?

Yes.

And | understand this to have been the policy in
effect wwth the Force at this tine?

Yes.

Do you believe you discharged -- you and your
fellow of ficers discharged the responsibilities
under that provision?

Yes.

Well, | anticipated you'd give that answer. Are
you suggesting, sir, that during the tineframe
from handcuffing until the energency first
response cane, that you attentively took pul se of
this man?

| did not, but like |I said, | asked Corporal

Robi nson if he was, and he said that he was.

All right. And in ternms of airways, you said no
one checked the airways, as you observed it?
Okay, besides the breathing? Yeah.

Yes.

No, | didn't observe it.

And nobody el se did that you saw?

| didn't see it, no.

No. And you would agree that in respect to that,
clearly you fell short of the policy provision I'm
referring, 5.27

| wasn't aware of any obstructed or | aboured
breathing, as you referred to, so | didn't fee
that that needed to be done.

| see.

Now, during those precious nonents after you heard
Const abl e Bentley call Code 3, after you heard of
t he di scolouration of the skin, you saw YVR
personnel around the area, did you not?
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for sure.
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Yes. Did it occur to you to call out for themto
get the defibrillator to the body, to the person?
No, he had a pul se and was breathing, so a
defibrillator's not necessary in those

ci rcunst ances.

But, O ficer, the man was under nedical stress.
You conceded t hat.

Yes.

You will concede to nme, sir, that in making that
observation, you're observing what you could cal
the precursors of a serious cardiac problem
correct?

| noticed his ears were turning blue. | didn't

| ook forward to what that m ght have led to.

You did what again?

| didn't look forward to that |eading to what you
sai d.

Well, isn't it your training to anticipate that
nmedi cal situations mght turn for the worse?

That coul d happen, and that's why EHS was cal | ed.
Yes. And while you're waiting for EHS, did it
cross your mnd to call for the cl osest energency
response that was possible, which neant the
Airport Fire personnel? Did that occur to you?
No.

Did it occur to you to at | east assenble the
necessary first aid equipnent in terns of oxygen
and a defibrillator?

No.

But you knew the defibrillators were at the
airport.

" maware they were there.

You -- you were aware they were around the
term nal

They were in the airport, yes.

Did you think it prudent to wait until a person

m ght expire before calling for this equipnent to

be retrieved fromsonewhere in the airport

bui | di ng?

My thought was not that he was going to expire, as
you say. He was breathing and had a pul se, so ny

assunption was EHS was going to arrive and be able
to help him

But did it occur to you -- I'"'msorry, officer, but
did it occur to you that at the point where you
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made these observations until EHS did eventually
arrive, that there mght be a crisis in managenent
with M. Dziekanski ?

A No. They arrived fairly quickly, so --

C No, but you wouldn't have known that.

MR. H RA: Perhaps he could finish his answer.

MR. ROSENBLOOM |I'msorry, go ahead.

A | was just going to say they arrived quickly and
they were called for Code 3. M experience has
been they're always there very quickly, so I had
no reason to believe they were going to be | onger
and anyt hi ng worse was goi ng to happen.

C Well, you say they arrived quickly. | believe
fromthe evidence that the ti nefrane between the
first call to EHS and their arrival is -- was

approxi mately eight m nutes.

Was that the first call, you said?

Yeah, fromthe first call for the routine response

to their arrival was approxi mately eight m nutes?

| don't know the exact tine, no.

Well, knowi ng now that it was approxi mately eight

m nutes, during those eight mnutes were you

i magi ni ng that possibly things could turn very

negative for M. Dziekanski's health?

No.

Wiy is that? | don't understand. You have

conceded to ne that you recogni zed that he was

under nedical distress, that he was nedically
conprom sed, correct?

Yes.

Wiy were you so optimstic that this situation was

going to be favourable to himduring the period

between calling for the anbul ance and the first
responders arriving approxi mately eight m nutes

| ater?

A You nentioned that there was an eight-mnute
timeframe. The only tinme when | thought he was in
nore distress is when he went -- when his ears
went blue, and | was told that and it was Code 3.
Up until that point there was | ess cause for
concern, and we had done what we could for him

C Ch, but, Oficer, you have testified that he --
you heard Constable Bentley saw his ears turn
green (sic) and do Code 3 shortly after
handcuffing, correct?

A Yes, but | don't know the exact amount of tine.

C So let us say a mnute after handcuffing, all

O O>

O >

O >
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right, to suggest to you approxi matel y?
| don't know how long it was.

Al right. Let's -- if it was a mnute, there's
still seven mnutes to explain in terns of your
medi cal care of this patient -- of this subject
until the EHS arrived, correct?

Yes.

And I'"'mwanting to establish fromyou whet her
during that seven-m nute period, approxinmately,
you were concerned that there m ght be a downturn
in the status of this man?

No, | did not think that was going to happen.

You did not...?

Think there was going to be a downturn, no.

Wiy were you so confident that there m ght not be
a significant downturn in this man's nedica
condition during those nonents?

| believed that we did everything we were trained
to do, to get himon his side, get the breathing,
he had the pul se and was breathing, and |I did not
feel that anything el se needed to be done.

But you knew that tine was of the essence with a
person with these synptons of nedical distress.
Yes.

You had been trained in CPR that there is a
[imted opportunity to intervene and to carry out
defibrillation, to carry out CPR once a person
goes into cardiac arrest.

If -- if they go into cardiac arrest, yes.

Yes. And you, | believe, even responded to your
own counsel in examnation in chief that you
believed that the tine period was -- or maybe it

was to M. Kosteckyj, that you believed that the
timeframe was approximately four or five m nutes
fromcardiac arrest till bringing a man to
recovery w thout brain damage or death?

| don't remenber saying that, but that sounds
right. Yeah.

So knowi ng you had this limted tineframe of four
or five mnutes fromthe nonent of cardiac arrest,
you recogni zed, did you not, Oficer, that once
Code 3 was called there was a possibility that
this man woul d have cardi ac arrest, experience
cardiac arrest?

| did not think that was going to happen.

You did not think that was a possibility?

| acknow edge it was -- it's a possibility, but
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I"mtelling you | didn't think it was going to
happen.

And |I'm fascinated to hear why you didn't think it
woul d happen. Was it because there was continued
br eat hi ng?

He was in a recovery position. He was breathing
and had a pulse. W had taken steps after his
ears had turned blue and EHS was cal | ed Code 3.
Right. And in terns of the foundation for your
confidence at that point in tinme, as for breathing
you never saw anyone check his breathing or his
ai rways?

No.

As for his pulse, you never took his pul se?

No.

You never saw Corporal Robinson take his pul se?
No.

You never saw anybody el se take his pul se?

No.

But upon the foundation of belief you' ve just
descri bed, you were confident that there woul dn't
be a downturn in his condition?

Yes.

And you did not feel it necessary to call for the
YVR interveners to bring in the defibrillator or
to bring in oxygen?

No.

And you did not feel it necessary to place the
subj ect on his back in preparation for the arriva
of the first responders?

No.

Oficer, I'mnow taking you to the sanme docunent
that was just referred to, the Operational Mnual
and |'mgoing to ask you to refer to another
section, which is above where you were | ooking
before. Yes. And I'mreferring you to this

par agr aph down here, is the page before,
3.2.4.1.7. Do you have that in front of you?
Yes.

" mgoing to ask you whether you felt you were
conplying with RCVP directive after reading this
section. This section reads, and | quote:

If no EMS5 is present at the scene and the
subj ect suddenly becones qui et and stops
resi sting, EMS should be summoned and
preparation be nade for CPR ..
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My question to you, O ficer, is: was the subject
prepared for CPR?

| believe so. He was ready, if needed to be -- he
had handcuffs on, but if needed to be he could
have been prepared right away.

Well, sorry, prepared right away, what does
"prepared right away" nmean in the situation where
a man is on his stomach handcuffed? What has to
be done?

He was on his side, actually, and handcuffed.

Al right, recovery position. But the testinony
in these proceedings is otherwi se when Fire
arrives, but let's put that aside. You say he was
in recovery position. He's handcuffed. Wat is
necessary before the man is put into a position
for CPR?

He has to be on his back.

Par don ne?

He woul d have to be on his back, yes.

On his back, but with his handcuffs renoved,
right?

Yes.

You don't carry out CPR wth a man handcuffed
behi nd his back, do you?

No.

No. That would be ridiculous, wouldn't it?

It wouldn't be prudent, no.

No, fair enough. Now, | ask you, sir, having read
this direction fromthe manual, that where EMS is
not present, you are directed to prepare for CPR
You're testifying here today that you prepped this
man up for CPR?

Not in the way you're describing. There is a --
they are prepared that when EHS cones, if he needs
to be -- if CPR needs to be done, they are
prepared for that. That's why Corporal Robinson
was at his head area.

Sorry. So if EHS arrived, you as officers were
prepared for CPR | don't understand. Wat did
you do in preparing this man for CPR?

Like | said, he was in the recovery position and
hi s breathing and pul se was -- was bei ng checked,
and so if CPR needed to be done, they were ready
for it, so..

No, no, no, |I'mtalking about preparation for CPR
"' m not speaking about his pulse and his airways.

| want to know what affirmative steps you took to
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prepare M. Dzi ekanski for CPR

| didn't take any steps.

Did you see anybody el se take any steps?

No.

And that's violation of policy, isn't it?

He was actually in a recovery position, so he
coul d have been put for CPR very quickly.

Very quickly. You'd have to have the handcuffs
renoved, yes?

Yes.

Yes. And you'd have to turn himover on his back?
Yes.

It all takes a matter of ten seconds, 15 seconds,
you agree?

Not very |ong, no.

| see. But you didn't take any of the steps of
preparation in advance of first response arrival?
No.

Now, let's make this situation even worse, |'m
going to suggest to you, Oficer. |I'mgoing to
suggest to you that you infornmed the IHT

i nvestigators that when R chnond Fire arrived the
handcuffs canme off, correct?

Yes.

Par don ne?

Yes.

Yes. |'mgoing to suggest to you that when

Ri chnmond Fire response arrived, they requested the
handcuffs to be renoved and that you and your
fellow officers denied themthat request. Do you
deny that?

Wen Fire cane, | was not part of that
conversation, so...

Where were you?

| stopped back and let the -- well, Corporal

Robi nson deal with the Fire.

| see. So is today the first time that you have
heard that Richnond Fire was denied the request to
have the handcuffs renoved from M. Dzi ekanski ?
Yes.

It's the first tinme you' ve ever heard it?

Yeah, | didn't hear it at the scene.

No, | know. And you're saying you have not

| earned of this testinony until you and | are
speaki ng today?

Yes.

Does it surprise you to learn that there is
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evi dence under oath that R chnond Fire was deni ed
t hat request?

A | didn't know what was spoken, so not hi ng woul d
surprise nme, because | didn't know what t ook
pl ace.

C Well, we've gone over the manual pf the RCWVP that
directs that an officer in circunstances such as
this shoul d prepare sonebody for CPR, correct?
Yes.

Does it not surprise you to |learn today that not

only did the officers not prepare the subject for

CPR before the arrival of the fire response team

but that when the fire response teamarrived they

requested the renoval of the handcuffs and your
fellow officers refused to cooperate. Does that
surprise you today?

MR HRA First, that's two questions rolled up into
one; second, it's argunent, and third, what's the
rel evance of whether this witness is surprised or
not ?

THE COWM SSIONER: | think | agree with that objection.

| think it's tinme for the norning break.

MR. H RA: Thank you.

THE REG STRAR. The hearing will now recess for ten
m nut es.

(W TNESS STOOD DOWW)

( PROCEEDI NGS ADJOURNED FOR MORNI NG RECESS)
( PROCEEDI NGS RECONVENED)

O >

THE REA STRAR. Order. The hearing is resuned.

CST. KWESI M LLI NGTON, a
W t ness, recall ed.

CROSS- EXAM NATI ON BY MR ROSENBLOOM ON BEHALF OF
GOVERNMVENT OF PCLAND, conti nui ng:

C O ficer, before the break, you were testifying
that at the nonent that Richnond Fire arrived, you
weren't part of the -- and did not witness their
arrival ?

A | witnessed their arrival, but --

C Did you witness the exchange of words that | was

speaki ng about previously?
A No.
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C Oficer, in the statenent that you gave to
Cpl. MIlington --
A Br assi ngt on.

MR. HI RA: Brassington.

MR. ROSENBLOOM  Excuse ne.

C -- Cpl. Brassington on the 15th of Cctober, if you
would turn to page 24 of that statenment -- and if
you have that in front of you and if you would go
one-third of the way down, Cpl. Brassington said:

Ckay. Um when fire rescue arrives there, um
and they start checking his vitals is ah, is
he still handcuffed?

Answer :

Ah, he was handcuffed right in the begi nning,
and then they asked if we could take them
off. And then ah, we took them off.

Now, officer, if you did not observe this
happeni ng, why were you giving this as part of
your statenent?

A | said "we" took themoff as in describing us as
officers. | know they cane off, so | just said we
took themoff, but I did not specifically -- |
wasn't asked and | wasn't taking themoff.

C Oh, | appreciate that. But clearly you are
reporting to the IH T investigators here that when
Fire Rescue arrived, the handcuffs were taken off.
Wiy did you say that if you didn't know it?

A | know they took them off because |I saw CPR being
done later, and so | told himthat we took them
of f.

C | see. But in fact it was inaccurate to tell him

that they were taken off at the request of Fire
because you actually didn't see it.

| didn't see them-- who asked what, but the cuffs
were taken off.

Well, they were taken off at a point where the
anbul ance attendants arrived, correct?

| don't know when they were taken off. | just
know that they were taken off.

O ficer, you were one of the closest individuals
to the events in question. 1'mgoing to ask you,
did you ever observe Cpl. Robinson with his knee
down on the neck of M. Dziekanski at the point

O > O T
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where he was bei ng pi nned down to the ground?
During the event | did not see it. After watching
the video I can see it.

Yes. And what can you see when you | ook at the
video in that respect?

| think his knee is on his back area when he's on

t he ground.

No, | didn't say back area. | said on the neck
ar ea.

Well, | wasn't paying attention to what he was
doing. | was focusing on ny own actions there --
Oh, of course.

- - SO - -

No, no. But you were tal king about now that you
have observed the video. You' d agree with ne that
Cpl . Robinson's knee was pressed down on the back
of the neck of M. Dziekanski, correct?

The back area, yes.

Vell, no. Back area. | said the neck area. Do
you agree?

Yes. | could probably |ook at the video again,
but vyes.

And you'd agree with ne further that that woul d be
contrary to your training, wouldn't it?

To have his knee on the back area? | don't --
The back of the neck --

The back of the neck.

-- area. Yes.

Ckay. | don't recall a specific section but -- of
training that it contravenes, no.

You don't? Whuld you believe it to be a prudent
thing to do?

| don't know with regards to him but nyself, |
don't know that | would do that, no.

And you don't know if you'd do it because in fact
you wouldn't do it, would you?

No.

No. And why is it that you wouldn't do it, being
t he prudent person you are?

| ' ve gained control of people by not doing that
before so | don't think it would be necessary for
me to do it.

Yes. And you wouldn't do it because it can have
medi cal consequences, can't it?

| would think so, yes.

Yes. And tell us what you believe m ght be the
medi cal consequences of doing just that, placing
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t he knee down on the back of the neck.

I f that was to happen, soneone coul d have neck
injuries for sure.

Yes. And it could affect their breathing?

It may.

Yes. But you didn't see that happening at the
tinme?

No.

M. Enchelmaier. Do you know hinf

| believe he's the man in the black suit that's in
t he vi deo, yeah

Yes.

And | think I know him

You think you --

It's been a while since I've been at YVR but the
name | know and I'mpretty sure | know him
Right. And you know himas head of security for
YVR?

Yes, | believe that's his job.

Through a contract with a private conpany,

Securi guard?

Ckay. | don't know those details, but --

Al right.

-- okay.

Right. And during your work out at the airport
detail for over a year, you had the opportunity of
socializing with M. Enchel naier?

| " ve spoken to him before.

Well, not just speaking to him You've had
opportunities of socializing with hinf

What do you nean by socializing?

Okay, good point. Having lunch or supper with him
during shifts?

| don't knowif | ever had lunch with him

Do you recall ever being with himin a soci al
situation?

No.

Did you know himby his first name, Trevor?

| don't knowif | ever called himthat or if |
just said hi in passing when we passed at the
airport, but -- | don't knowif | greeted himby
his first nane or not.

Can you tell us whether you know of Cpl.

Robi nson's relationship with M. Enchel mai er?

| would say it's the same as mne, just a
professional, but | don't know.

You did not know of Cpl. Robinson having any
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closer relationship with M. Enchel mai er than you
have reported was your relationship with hinf

No.

In a situation where a person is in nmedica

di stress as you described it, with M. Dzi ekansk
on that night, how often do you believe that it's
appropriate to have the pul se taken? How
frequently?

| would say every -- every few seconds. Maybe 20
seconds, 30 seconds. Every few seconds.

Thank you. O ficer, having concluded the main
area of ny exam nation of you, having taken you

t hrough the periods in question, the four tine
periods that we have been di scussing over the |ast
two days, | want to nake sone suggestions to you
and |"'mgoing to invite you to agree with ne.

Firstly, I want to summarize what | believe
is the evidence that you have recanted in terns of
sone of the critical elenments of the events of the
14t h of October. And | believe these critical
events were events that you believe justified your
actions on the night in question in terns of the
application of the Taser.

"' mgoing to suggest to you, sir, that you
now recogni ze that M. Dzi ekanski was cal m when
you had your conversations with himat the
| uggage. You agree with that, don't you?

No. | nentioned that he was agitated.

Yes. But you also nentioned that he was not
nmoving around in an erratic way. He was not
hyper active?

Not hyperactive, no.

Furthernore, you have now recogni zed that he was
ordered by Cpl. Robinson to head over to the
counter?

He was pointed that way, through the video.
That's an order, isn't it?

Yes.

You further recognize that at the point where you
depl oyed the Taser, that the cl osest officer was
at |l east six or eight feet away from hinf

Maybe | ess, but at |least five or six feet.

You further now recogni ze that the Taser was never
swng in a wld fashion at any of your officers?

MR HRA | would hope the Taser wasn't swung in a

wi |l d fashion. The stapler is what ny friend
means.
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MR. ROSENBLOOM  Excuse ne. |It's getting --

A Yes.
C |"'msorry. You -- let nme say it again, please.
A Ckay.

THE COW SSI ONER: You have to listen to what he neans.

MR. H RA: Thank you, M. Comm ssioner.

MR, ROSENBLOOM

C You woul d agree further that it's now your
testinmony that the stapler was never swing in a
wi | d fashi on?

A Yes.

C You further concede, do you not, that the stapler
was never above his shoulders in a threatening
manner ?

A He had it in a threatening manner, in nmy opinion,
but it was not above his shoul der, no.

C You further have conceded that before the

conpletion of the first six-second cycle of
depl oynent that M. Dzi ekanski was already on the

ground?

A Yes.

C You have further conceded that once on the ground,
M. Dzi ekanski was no | onger in possession of the
stapl er?

A No.

C And you further have testified that once on the
ground that there were three officers on him at
that time, before you deployed the Taser a third,
fourth and fifth tinme?

A They weren't on him They were attenpting to gain
control of him

C But they were above hin?

A They were attenpting to gain control of him

C Oficer, faced wth these acknow edgenents that

you have provided to us, offered to us in your
testinony yesterday and today, will you now do the
right thing and acknow edge that you and your
fellow officers made sonme terrible and critica
m st akes that evening that fell far short of
prudent conduct in your handling of the incident?

MR HRA: M friend can ask the |last part of the
guestion. The first part is argunent. He can
ask, would you concede that you failed to do the
prudent thing. He should not be saying, would you
now do the right thing.

VR, ROSENBLOOM

C WIl you now concede that you did not do the right
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thing and did you not carry out your duties in a
prudent fashion?

A | believe we acted in according to our training
and we did act in a prudent fashion. Like |I've
said before, | never intended the results.

C But doesn't M. Dzi ekanski deserve a post hunous
apol ogy fromyou in light of the new disclosures?

THE COWM SSIONER: | don't think that's an appropriate
guesti on.

MR. ROSENBLOOM

C Finally, ny last area of examnation, officer. |

was wondering if you can help ne out with
sonething that | find quite troubling. You are
trained to be observant and to record incidents
with care, correct?

A Yes.

C A couple of nights ago | started to prepare a
chart for nyself in preparation for final
subm ssion before the Commission. O the areas
where there are obvious m srepresentations nmade by
you and your fellow officers to the investigators
-- and you and I may disagree on a few of these
areas, but a ot of them you wll concede, were
m srepresentati ons about the westling and
bri ngi ng hi m down, about the tasering on the
second depl oynent when he was still up and so on.
| charted the areas that | wll be arguing are
m srepresentations given to investigators by the
four officers. And what becane evident in ny
review of this was the consistency in the
reporting of these errors by all four of you
officers. Now, ny question to you is this. I'm
curious. Having found these m srepresentations in
al nost all four officers, in their notes, in their

statenments to the IH T investigators, I'mgoing to
tell you nowthat | intend to draw --

MR HARRIS: |1'mgoing to object. M friend needs to
be factually correct. | don't believe he can

point to anything in Cpl. Robinson's notes that's
simlar to the errors that he's highlighted with
respect to the other officers' statenments, and
it's wong to group Cpl. Robinson's notes --

THE COW SSIONER: | agree with you.

MR. HARRI S: Thank you.

MR, ROSENBLOOM

C Appreci ating that there are a nunber of areas of
erroneous fact found in the notes and statenents
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of your fellow officers, ny question to you is
this. Can you explain to nme what is the

expl anation why such a situation would arise with
four officers who are trained to be observant
about the events of any incident?

H RA: This type of question is inpermssible.

THE COVM SSI ONER: Well, | don't agree with you it's

MR
C

MR.

inpermssible in terns of what's attenpting to be
done, but | do think that it isn't being done
right. I'msorry to have to say that, M.

Rosenbl oom

ROSENBL OOV
O ficer, can you explain to nme why you and sone of
your fellow officers nmade m srepresentations to
IH T after this investigation, why these
m srepresentati ons were made by nore than one of
you when in fact you're all trained to be
observant about events?

H RA: There are two questions there. The first
question, which hasn't been asked, is whether or
not these are m srepresentations. After that |
may have an objection, if he does ask that
guestion, to the manner in which he's worded the
second questi on.

ROSENBL OOM
Oficer --

C
THE COW SSI ONER: M. Rosenbl oom aren't you trying to

say why is there a simlarity in m stakes anongst
three of you?

MR. ROSENBLOOM Wiy is there --

THE COW SSIONER:  -- simlar m stakes made by three of
you.

MR. ROSENBLOOM  Yes, | am

THE COW SSIONER: Al'l right.

MR. ROSENBLOOM And | will put it in exactly that
f ashi on.

C Wiy is there simlar m stakes nade by you and your
fellow officers in respect to this incident?

A | don't know. W dealt with the sane incident but
| don't know why.

C For exanple, when it conmes to being westled to

t he ground, can you explain why three of the

of ficers, you included, report that there was a
westling to the ground?

H RA: M. Conm ssioner, | hesitate to rise, but he
can testify as to why he says that and address
that. To ask the witness to testify as to why the
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Cross-exam by Ms. Pastine (for B.C. Gvil Liberties
Assn.)

other officers say that is, in nmy respectful
subm ssion, inpermssible. It's like asking, you
know - -

THE COW SSI ONER: | know your point. M. Rosenbl oom
| think you could be nore direct. Wy don't you
ask what you nean? You're asking whether or not
they got together and faked it or sonething.

MR, ROSENBLOOM | was --

THE COW SSI ONER: Why don't you cone out and ask the

gquestion?
MR,  ROSENBLOOM
C | ndeed, | was about to conme to that but | first

was offering the officer an explanation as to what
-- how you explain it.

A | explain what | perceived at the tine.

C Well, I'"mgoing to suggest to you, officer, that
one is forced to another conclusion. Contrary to
what you have told us, that you never discussed
this matter with any of your fellow officers from
the date of the incident until now, you and your
fellow officers collaborated to fabricate your
story in the expectation that it would justify
your conduct to your superiors. Do you deny that?

A Yes. We never did that.

C |"mgoing to further suggest to you that you were
fast at work at the scene of the incident cooking
up your story and that you continued your
col | aboration back at the detachnent office. Do
you deny that?

A Yes. That never happened.

C "1l be even less charitable with you, officer. |

am suggesting that you and your fellow officers
intentionally msled the IH T investigators and
you continue to lie under oath at this Conm ssion.
Do you deny that?

A Yes. That didn't happen.

MR. ROSENBLOOM | have no further questions.

MR, H RA: | have sone re-examnation. | guess |I'ma
little early.

THE COW SSI ONER: Yes, cone on forward.

MS. PASTINE: Constable, I'm Gace Pasti ne.
represent the BC Civil Liberties Association.

CROSS- EXAM NATI ON BY Ms. PASTI NE ON BEHALF OF THE B. C
ClVIL LI BERTI ES ASSCCI ATI ON:

C | have two areas of questioning for you. The
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first area concerns your comrunication with M.
Dzi ekanski and the second area concerns your
training in excited deliriumthat you received
during your Taser training.

You' ve stated here at this inquiry that your
pri mary goal when you encountered M. Dzi ekanski
was to communicate with him
Yes.

And you agreed in response to questioning from
counsel that you're trained to use force as a | ast
resort.

Yes.

You al so agreed under questioning that persuasion
and warnings are preferable to using force.

Yes.

And so | take it you' d al so agree that when

possi ble an officer should try to communicate with
an individual before using force?

Yes.

In fact, it's your duty to attenpt to do that?
Yes.

And when you approached the secure area at the
airport, you understood that M. Dziekanski didn't
speak English?

Yes.

Based on your general experience as a police
officer, if a person doesn't speak English, does
it generally take | onger to communi cate with that
person?

| " ve had sone instances where it took |onger but
by using sinple words |'ve been able to

communi cate very quickly as well.

But in general, would you say that if a person
didn't speak English, it would tend to take | onger
to conmmunicate with themthan if they did speak
Engl i sh?

It may.

So you would go into a situation when you were
speaking, trying to communi cate with a non-Engli sh
speaker, with the expectation that you m ght need
to take a bit nore tine?

Like | said, |I've dealt with sonme peopl e that
didn't speak English very quickly, so | don't have
preconcei ved notions. | know that both ways are
possi bl e.

Now, you've stated that you attenpted to
communi cate with M. Dzi ekanski .
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Yes.
And you asked himfor his passport and
i dentification.
Yes.
And you used a sinple gesture. You mned a
gesture on your hand; is that correct?
Yes.
So you asked himfor his passport and ID and you
m med a gesture on your hand. That was the extent
of your attenpt to communicate with M.
Dzi ekanski ?
A | also, like |I said, when | got into the airport,
he appeared agitated so | put my hands up to get
himto cal mdown as well.
Al right. So you asked for his passport and ID
you m ned sonet hing on your hand, and you notioned
with your hands for himto cal m down?
Yes.
And those were the total of your attenpts to
communi cate with M. Dzi ekanski ?
Yes.
Constable, I"mgoing to ask you to watch a smal
portion of the video and identify for the
Comm ssi oner the parts of the video where you are
attenpting to conmmunicate with M. Dzi ekanski
A Ckay.
MS. PASTINE: So M. Lunn, if we could please have
video 2, and | think cue it to about three
m nutes, 27 seconds or just before that.
MS. PASTI NE
C So constable, we're at the point in the video just
before you enter beside M. Dziekanski. |'m going
to ask that we play the video and that when you
bel i eve you are beginning to start communi cating
with M. Dziekanski, that you ask that the video
be st opped.

O O O

O

O O>

(VI DEO BEI NG PLAYED)

A It's right here. R ght after this |I'm begi nning
to communicate with him

C Ri ght here or right after this?

A Maybe play it a second or two |onger. Yeah, |
believe -- | can't hear the sound but | believe I
greeted himthere. | --

C Wuld it --

A -- just to say hello or sonething |Iike that and
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then that's when | started the conmmuni cati on.
Wuld it assist you if we played the sound?

No. | know that's the point.
This is the point?
Yeah.

M5. PASTINE: M. Lunn, could you please tell the tinme

r eadi ng.

MR. LUNN: (I ndiscernible)
THE COW SSI ONER:  Louder.
MR LUNN:.  3: 31.

MS. PASTI NE

C

C
A

Now, I'"mgoing to ask that the video continue to
be pl ayed and ask that you have the video stopped
where you cease communi cating with M. Dzi ekanski
And if you want to run through it once and then we
can rewind and go through it again, that's fine.
kay. It's there, when he turns away, that we're
not communicating -- |'mnot conmunicating with
hi m any nore.

So is it at the nonment when he starts to turn away
that you're no | onger comrunicating with hinf
Yes.

M5. PASTINE: Could we please rewnd the video to the

poi nt where M. Dziekanski starts to turn away.
That's fine. And what's the tinme reading there,
pl ease?

MR LUNN:  3:41.

MS. PASTI NE

C So the time reading there is 3:41.

A Yeah.

C So it's your evidence that you started

O > O

O >

communi cating with himat 3:31 and you ceased
communi cating with himat 3:41?

Yes.

So you attenpted to communicate with M.

Dzi ekanski for ten seconds?

| woul d have attenpted | onger but he turned away
at that point.

But 1' m asking what you actually did. And so you
attenpted to communicate with M. Dzi ekanski for
ten seconds?

Yes.

Now, when |'ve reviewed this video, |I've noted
that you deployed the first of your five Taser
depl oynents at three m nutes and 49 seconds. Do
you accept that or would you like to review the
video to see where that is?
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A It was 3:49 or 3:50, yeah. Yeah, that sounds

about right.

So then after communicating with M. Dzi ekansk

for ten seconds, nine seconds |ater you depl oyed

your Taser?

Yes.

|"ve also noted in review ng the video that

between the tine you first arrived by M.

Dzi ekanski and the tine of the first deploynment of

your Taser was 22 seconds. Do you accept that?

A Yes.

C So we see that there were 22 seconds fromthe tinme
of your arrival to the tinme of your first Taser
depl oynent and only ten of those seconds were
spent communi cating wth M. Dzi ekanski ?

A Yes.

O >

(VI DEO STOPPED)

MS. PASTI NE

C Now, the second area |I'd like to ask you about is
your training involving the use of a Taser and
excited delirium

M5. PASTINE: And at the outset | think it makes sense
to straighten out whether this has been entered as
an exhibit, sone of the training materials
propose to the witness. And if they haven't,
per haps they shoul d be.

MR. VERTLI EB: Well, perhaps since counsel has
addressed it, there are sonme housekeepi ng issues
around the QOperational Manual and we may as wel |
clarify them now.

THE COW SSI ONER:  Yes.

MR. VERTLI EB: What the Comm ssioner has received
earlier is what | understand from Ms. Roberts to
be a full copy of the entire Operational Mnual as
it wuld relate to all of the issues that have
been canvassed before you. And |I've checked with
M. Gles and | ooked at it with Ms. Roberts, and
it would appear that what he has and what was nade
avail able to you, M. Comm ssioner, would be a
copy of the full Operational Mnual.

My sense i s, because sone of this materi al
has been com ng in through the | ast nunber of
days, there m ght be sone pieces of this that have
been put before you at different stages. So
perhaps the easiest thing to do would be to sinply
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mark the entire Operational Mnual that has been
referenced a nunber of tines by different counsel
as a new exhibit, and it nay make sone of the
earlier markings redundant. So ny suggestion
woul d be that M. Gles, who has a copy of the
entire material -- and |I'm assured by Ms. Roberts
that that's what we're dealing with -- could now
be marked as the next exhibit and then Ms. Pastine
can refer to any portions of that.

THE COW SSI ONER:  What are we at, M. Gl es?

THE REA STRAR: That woul d be Exhi bit Nunber 63.

THE COW SSI ONER:  Ckay. It will be Exhibit 63.

EXH BIT 63: Copy - Operational Manual

M5. PASTINE: Now, M. Vertlieb --

MR. VERTLI EB: Just before we proceed, M. Roberts,
have | clearly stated what we have acconplished in
our off-the-record discussion during the break?

M5. ROBERTS: Yes. In ny attenpt to assist earlier, |
ended up m sl eadi ng everyone. It had not
previously been marked. Wat's being marked now
are the chapters fromthe Operational Mnual that
relate to subjects that are in issue here as at
Cct ober 2007.

THE COW SSIONER: All right. Thank you very nmuch, Ms.
Roberts. |'mnost obliged for that.

M5. PASTINE: In fact, the material that | was hoping
to refer to was material that | think may be
different than the Operational Manual. It was
materi al that was di scl osed by Canada that was the
Taser training materials that were purported to
have been presented to the constables in 2007.

THE COW SSIONER:  |s that Exhibit 617

M5. PASTINE: No. My understanding is that Exhibit 61
are the materials that Cst. MIlington produced to
t he Comm ssion, but those materials, upon ny
review, appear to be different than the materials
that Ms. Roberts disclosed to us earlier over the

weekend.

THE COW SSI ONER: Wl |, what have you got?

M5. PASTINE: | have a binder with six different tabs
and attachnents that -- ny understanding that that

was the material that was being used as training
material in 2007.

THE COW SSI ONER: Wl |, proceed. Do what you want to
do. Let us know. | don't know where you're at.
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M5. PASTINE: M question was just -- | think there is
a bit of confusion of whether that had al ready
been marked as an exhibit or not, but | take it
that it has not.

THE COW SSIONER: | don't know of it.

M5. PASTINE: |'Ill proceed. Thank you.

C Now, constable, you testified yesterday that
Tasers are an effective tool for -- or that you've

been trained that Tasers are an effective tool for

dealing with people that are exhibiting signs of

excited delirium

Yes.

And based on your training, you understand that an

i ndi vidual that's exhibiting excited delirium

shoul d be restrained -- they should be Tasered and

then they should be restrained. That's an
appropriate way to respond to the condition?

A They -- it says that before nedical treatnent can
be given, there has to be restraint. A Taser is
an option for that restraint.

C Now, are you aware from your training that
restraining an individual that is exhibiting signs
of excited deliriumis associated with a risk of
sudden and unexpected death of that individual?

A Say it again.

C Did your training teach you that restraining an
i ndi vidual that is exhibiting signs of excited
deliriumputs that individual at risk of sudden
and unexpected deat h?

O >

A | don't recall that but it mght be in there.
| don't know.
C Constable, I"mgoing to refer you to sone

materials that were disclosed to us that
understand were part of the Taser training

materials in 2007. | didn't see these materials
in the materials you disclosed to us earlier at
this inquiry.

A Ckay.

C But 1'mgoing to showit to you and ask you if
it's famliar to you.

A Ckay.

C You'll see that the first slide of these naterials
is entitled "Excited Deliriumand Restraint" and
this is the title slide. It says "CEW User
Course."” Do you see that, constable?

A | can see it, yeah

C Per haps just take a nonment to quickly reviewthese
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and tell the Comm ssion whether or not you recal
bei ng presented with these materials during your

trai ni ng.
A Sonme of the slides look famliar fromny
materials, but | don't recall any materials -- any

slides that | don't see in ny materials that were
here. So there are nore slides here than there
were in nmy materials.

C That's what | gathered also fromreview ng your
mat eri al s.

A Ckay.

C So I'd just like then to direct your attention to
the second slide on the first page.

THE COW SSIONER:  Let's be clear now. | don't want to

get off track on this excited delirium problem
It's inportant that the officer have sone

knowl edge of this, and he can really only speak to
what he is taught.

MS. PASTINE: Absolutely. And the purpose of ny
guestions, M. Comm ssioner, was just to identify
what he had or had not been taught.

THE COW SSIONER: All right. Thank you.

MS. PASTI NE

C You'll see, then, on the second slide here that it
notes that excited deliriumfollowed by restraint
is associated with a risk of sudden unexpected
death. Do you see that?

A VWere are you reading that fron? Sorry.

THE COWM SSIONER:  It's the second slide and the second
line in the second slide.

A Okay. It wasn't read exactly. Ckay [as read]:

Sudden and unexpected death proximal to
restraint is not a rare occurrence.

s that what you're referring to?

M5. PASTI NE

C Yes.

A Ckay.

C Do you recall being trained in that?

A | don't recall that, no.

C |"mgoing to ask that you turn to page 5 of those
materials, the second slide.

A Okay. "Death following ED state.” | haven't seen
that slide before, no.

C And do you recall being trained that death

following an excited deliriumstate usually occurs
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follow ng struggle and restraint?

No. As | said, | didn't see -- | haven't seen
this before.

You haven't seen this before and you don't recal
being trained that that was the case?

No.

|"mjust going to refer you to one other portion
of these materials at page 9, second slide. That
slide is titled "Excited Deliriunt and the second
line reads [as read]:

Prol onged struggle represents increased
risks.

Do you recall being trained that a prol onged
struggl e represents increased risks for the

i ndi vi dual ?

No.

You testified that in the night in question it
occurred to you that M. Dziekanski m ght be

exhi biting signs of excited deliriunf

Yes, when we first approached him

And you observed that there was a struggle and
that struggle was followed by restraint?

Yes.

At that tinme did you consider that M. Dzi ekansk
m ght be at an increased risk of death?

| did not think that, no. | didn't think he was
going to die, no.

But did you think that the fact that he was

di spl aying signs of excited delirium there was
struggle and restraint, mght place M. Dzi ekansk
at an increased risk of death? Did that occur to
you?

No. Not at the tine, no.

Had you been aware that M. Dzi ekanski m ght be at
i ncreased risk of death --

THE COWM SSI ONER: No, no, counsel
MS. PASTINE: Al right.

C So just to clarify, these are materials that you
do not recall being presented wth?

A No.

M5. PASTINE: | would ask that these be marked as --

THE COW SSIONER: No, |I'mafraid not.
M5. PASTINE: Perhaps for identification. Wuld that

be appropriate?

THE COW SSI ONER:  To what end?
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PASTI NE: Wl --

COM SSIONER:  It's not opinion evidence. The
of ficer doesn't know anything about it. \What
point is it?

PASTI NE: | suppose perhaps the nore appropriate
point to have these materials entered would be
when anot her witness conmes and can testify to the
fact that these were materials that were at sone
poi nt given.

COM SSIONER: Al right. Thank you.

PASTI NE: Thank you.

H RA: M. Conm ssioner, | have sone
re-examnation. It's going to take a few m nutes.
| note the tine. | may be sharper and quicker if
we break early. But |I'm happy to soldier on.

COW SSIONER: | heard you say a few m nutes, so
|"msure we'd all be happy to sit alittle while
into | unch.

H RA: | don't know whether nmy friend M. Vertlieb
has questions after that, because if he doesn't,
then | wll be happy to do so. But if we're
| ooking at sitting into the afternoon for sone
time -- | nean, | would like this wtness finished
sooner rather than |ater.

COW SSI ONER: Yes.

H RA: |If he doesn't have many questions --

COWM SSI ONER: Any commrent, M. Vertlieb?

VERTLIEB: M. Hra said he's not going to be very
long. | have sone re-exambut it won't be |ong,
and | think it would be better for all of us if we
can press on and see if we can finish.

COM SSI ONER: That's fine.
H RA: That's great. |If that's the situation,
let's do it.

CRCSS- EXAM NATI ON BY MR H RA ON BEHALF OF CST. KWESI

M LLI NGTON, conti nui ng:

Now, you've given evidence as to what is in your
tool belt or what is an officer's tool belt,
correct?

Yes.

And you were cross-exam ned by M. Rosenbl oom
about whether or not M. Dzi ekanski was
overpowering the officers, the three officers,
whil e he was on the ground and they were
attenpting to gain control of him Do you recal
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bei ng cross-examned to that effect?

Yes.

What training have you received regardi ng gaining
control of a suspect on the ground wth officers
trying to gain control of him westling with hin®
We're trained that any subject that needs to be
control |l ed shoul d be done as quickly as possible
to make sure that we have control of the

si tuation.

Wiy is that?

W want to gain control, mnimze injury to the

of ficers and the subject that's being controll ed.
Have you received any training or been involved in
any scenarios involved in gaining control of a
subject with reference to the tools that are on
the officer's tool belt and the subject being able
to gain sone of those tools?

The subject being able to gain tools?

Have you received any training or been involved in
any scenari os regarding gaining control of a

subj ect, an officer westling to gain control, and
the subject getting one or nore of the tools in

t he process?

We've done training to that end when we were at
Depot, and it necessitates the need for a faster
gain of control then of the subject because if
they're reaching for one of our tools, our safety
is jeopardi zed even nore so. So we want to gain
control even faster.

Were any of these matters operating in your m nd
whil e M. Dziekanski was on the ground and the
officers were trying to gain control?

We're always m ndful of the fact that sonmeone may
go for our tools. Wth regards to when he was on

the ground, he was still fighting and struggling
with us. So ny goal was to try to get himunder
control as quickly as possible involving, like |

said, the |least amount of injury to the officers
or the -- the man.

Now, you were al so cross-exam ned by M.
Rosenbl oom regardi ng Exhi bit 56, your October 15
statenment, at page 22, regardi ng when he turned
blue in relationship to being handcuffed. Do you
recall being cross-exanmned to that effect?

Yes.

|'"d like you to turn to page 21 of your statenent
and read to yourself the entirety of that page.
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Don't read it into the record. Just read it to

yoursel f and take your tine.

Ckay.

| s that your recollection of what happened at the

time of handcuffing?

Yes.

And in terms of turning blue, howlong after

handcuffing do you recall himturning blue?

A couple of mnutes after.

Thank you. Now, you were cross-exam ned by M.

Rosenbl oom yest erday regardi ng not broadcasting by

the Richnond radio systemthat the M. Dzi ekansk

was turning blue, that is, not updating EHS. Do
you recall being cross-examned to that effect?

That | didn't do it nyself?

Yes.

Yes.

The Ri chnond radi o system you said, connects

Ri chnond and the UBC detachnents; is that correct?

Yes.

So what happens when an officer nakes a radio

call? Could you explain to the Conm ssi oner?

VWhat happens is the button is depressed and as

long as that's the case, the officer speaking is

the only one that can use that entire broadcast
line, so if |I'mspeaking on the radio, no one el se
can use it in the city, either R chnond or UBC

ar ea.

C So do you receive any training as to how often you
make radio calls or nake updates of information?
Just keep it short because soneone el se may need
to use it, especially if there's sonething el se
going on in the city.

C So why didn't you, when you noticed himturning
blue, radio that in to EHS?

Bill -- sorry. GCst. Bentley had done that already
and | didn't want to tie up the lines saying the
sanme thing again.

C Now, you were al so cross-exam ned by M.
Rosenbl oom | ate this norning, just before the
break, regarding policy 3.2.4.1.7. You were
cross-examned as to why you had failed to put him
into recovery position -- sorry -- why you had
failed to prepare himfor CPR Do you recal
bei ng cross-exam ned on that?

A Yes.

C Could you tell the Comm ssioner what section this

O O O

> O OO



OCO~NOUITRAWNE

52

Cst.

Kwesi M I1ington

Cross-examby M. Hira (for Cst. MIIlington)(cont'd)

O >

2

2 5

>0 > %ﬂ > O %E

0 >0

HE

VR.
THE
VR.

>0 >

entire policy falls under?

It's under the excited deliriumsection

Thank you. And you were cross-exam ned about
getting a person under control and the CEW being
an effective tool to do so.

KOSTECKYJ: W th respect, | rise because | notice
that M. Hira is using a docunent and the w tness
ought to be directed to an exhibit as opposed to a
docunent which may be highlighted or other way
draw attention to itself.

H RA: That's fine. | don't know whether this is
an exhibit or not because |I've frankly |lost --

REA STRAR:  Exhi bit 63.

HRA: Geat. Wy don't we give himExhibit 63 and
tell himto turn to section 3.2
Coul d you read to the Conm ssioner item 3. 2. 3.
Sorry, 3.2.2 first.
| don't know what page -- what page are we talking
about ?

It's under the CEW secti on.

HRA: And | notice that the exhibit is actually
hi ghlighted -- not by nme, M. Kosteckyj.
What section do you want nme to read?
3.2.2.

| ndi vi dual s experiencing excited delirium
requi re nmedical treatnment which first
requires that they be restrained.

And is that sonmething that you were trained to do?
Yes.
And the next policy --

COM SSI ONER: Counsel, | hesitate to interrupt.
But as | understand the evidence of this w tness,
he was never thinking in terns of excited
delirium

H RA: You're right, M. Conmm ssioner.

COMWM SSI ONER: So - -

H RA: That is a tangent that | won't explore
further.

Now, you were cross-exam ned by Ms. Pastine about
your attenpts to comrunicate with M. Dzi ekanski

Do you recall that in the last few nonments?

Yes.

Did you want to comruni cate | onger?

Yes, but at the tinme, like | said, he noved away
and ended the conmuni cati on.
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A

You were al so cross-exam ned by ny friend M.
Rosenbl oomwi th regards to the hol ding of a pen or
throwing of a pen fromthis position. Are you
able to throw a pen fromthe position that M.

Dzi ekanski had the stapler?

Absol utely.

Do you want to denonstrate that?

C
THE COW SSI ONER: No, not particularly.
MR HRA: That's fine. Nor do | want himto

denonstrate the throwng of a stapler. | just
wanted to address a point in cross-exan nation.

C Now, lastly, sir, can you tell us, tell the
Commi ssi oner how the stapler could be used as a
weapon in the circunstances that confronted you
just before --

THE COWM SSIONER: | don't think this is re-
exam nati on

MR HRA Very well. | think I've been shut down.

THE COW SSIONER: Al'l right.
MR. H RA: Those are ny questions and hopefully M.

Vertlieb can be just as brief.

MR. VERTLIEB: M. Gles, can you give the officer

Exhi bit 54B.

RE- EXAM NATI ON BY MR VERTLI EB

C

O O>

Wile M. Gles is getting it, that is what we now
know to be the Form 3996 that Ms. Roberts for the
Government of Canada gave to all of us during the
time you were in the witness box. At sonme point
when | was questioning you with a different

| ooking form there was a suggestion -- and |

can't recall who, perhaps fromyour own | awer

per haps from soneone else -- that in sone way the
words there did not represent your own words. |
just want to make sure we are clear. 54B has been
put to you, and we're told by the Governnent of
Canada counsel that that is the actual Form 3996
Do you agree, sir?

Yes.

And the words there that are on that docunent
descri bing the event are your words?

Yes.

Thank you. Now, second area. You were talking to
t he Comm ssi oner about using stuns in sone way and
tal ki ng about enpty hand control. Now, | just
want to be sure we're tal ki ng about Taser stuns
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and not sone other type of stun. |Is it your

evi dence that you are trained that a conducted
ener gy weapon, when used in the stun push node, is
the same as an enpty hand control device?

Yes, it falls under the stuns under enpty hand
control

So you're saying the conducted energy weapon, when
used in the stun push node, is no |onger an

i nt er medi ate weapon?

Yeah. It falls under stuns.

No, no, hold on. There's internedi ate weapon.

W' ve tal ked about that and --

Yeah.

-- others have gone through it with you -- baton,
pepper spray, et cetera.

Yeah.

Enpty hand stun, we understand what that neans.
There's nothing in your hand?

Yeah.

Are you saying that when you've got in your hand a
Taser and you're using it in push stun node that
that's an enpty hand use of force nodel ?

|"m saying that the stun falls under that for
training. But at the tine, |I've only understood
it to be the internedi ate weapon.

Thank you. You're not suggesting for a nonent,
are you, that Oficer Gllis told you that a
Taser, CEWweapon, in push stun node is the sane
as enpty hand?

| don't recall that, no.

No, he didn't teach you that, did he?

No, | don't think so.

No. Thank you. Now, the final area. | just
woul d i ke you to go to the notes that you brought
in while you were being questioned by ny |earned
friend M. Hra, and this was your own cl assroom
materials fromyour Taser training in the sumer
of 2007. | think that's Exhibit 61. Do you have
t hat ?

| have ny own --

Yes.

-- docunents.

That's what | want you to refer to. W were given
a copy, but you actually have the original.

Yes.

And this is not to suggest any intent to in any
way be problematic. Wen | |ooked through the
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original, there were portions of the original that
cont ai ned your own handwri ti ng.

Yes.

And sone of that handwiting was on the back side
of the paper.

Yes.

And | want just to have you go to one of the
entries you made in your own handwiting on the
subject of nultiple deploynents. It's in black
ink at --

It's the sane one that M. Kostecky] referred to?
Sir, it's your own notes. You' ve got the

original. | don't have a copy.

| have sonme notes in black on the back, yes.

Yes, that's what |'mgetting at, sir. | want

you -- because | don't have your original. | only
was given a copy of the materials. But on the
material | had, there was no copy of the back

handwitten notes on the subject of multiple
depl oynents. Do you find that, sir?

You' re saying on the back of a page here?

Yes, sir.

| have one page that has witing on the back.
Thank you. Just look at it. Don't read it out
|l oud yet. Does it appear to relate to multiple
depl oynent s?

No. | just wote sonething about 15 second to 20
depl oynent s.

Al right. Here's what | want to cone to. W

hadn't seen that when -- well, certainly | hadn't
seen it when | started because that original
docunment was in your possession. | questioned you

about the manual on nultiple deploynents. Do you
remenber ne doing that?

Yes.
And | put to you what we now know i s section
3.1.3. I'mgoing to read it again just to refresh

your menory. And this said as follows, sir:

Mul ti pl e depl oynent or continuous cycling of
the CEW may be hazardous to a subject.

Do you recall that, sir?
Yes.
It continued:

Unl ess situational factors dictate ot herw se
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(see IMIM, do not cycle the CEWrepeatedly,
nor nore than 15-20 seconds at a tinme against

a subj ect.
Do you renenber that, sir?
A Yes.
C That was the training manual, correct, sir?
A Yes.
C But what energed is not only were you cogni zant of
that fromthe nanual. Sonetines we recogni ze

peopl e can |l ose track of things in a manual.
That's only human nature. But you, sir, actually
made a handwitten note on this subject, did you
not ?

A Yes.

C Wul d you read the handwitten note to the
Comm ssi oner.

MR. H RA: He's done that for M. Kosteckyj. He can do
it again. But this isn't proper re-exam nation

MR. VERTLIEB: | don't believe the handwitten note has
been photocopied in the materials we saw, M.
Comm ssi oner.

MR. H RA: That's because the instructions were that we
woul d renove the handwitten notes. If ny friend
wants the handwitten notes, he can have themall.
We're not trying to hide anything.

THE COW SSI ONER:  There's no suggestion of that here.

MR. VERTLIEB: | just need this one passage read.
That's all. | don't need all the handwitten
not es.

A It says, "No nore than 15 to 20 seconds
depl oynent . "

C So it's atopic that you were very m ndful of?

A Yes.

MR. VERTLI EB: Thank you. Now, one |ast thing just
while the witness is still in the witness box. As
a housekeeping matter, | think we have an exhibit
wrongly nunbered and M. Gles and | have
di scussed this. | just want to deal with it for

the record. W have Exhibit 60 marked and it
shoul d be what's known as the General Occurrence
Report, and it's a two-page typewitten docunent,
t he second page being a synopsis of the events.
And our present nunber 60 is, as it presently sits
W thout correction, a repeat of an earlier
exhibit. So what |'m suggesting is that the
General Cccurrence Report be Exhibit 60. W just
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wongly referred to it on the record at sone
poi nt, M. Conmm ssioner.
THE REG STRAR:  So mar ked.

EXH BIT 60: Copy - General QOccurrence Report
MR. VERTLI EB: Thank you.
(W TNESS EXCUSED)

THE COW SSI ONER: That seens reasonabl e enough.

MR. VERTLI EB: One | ast m nor housekeeping matter.
was reflecting on Ms. Pastine's question, M.
Comm ssioner, and | totally, of course, respect
and under stand your comment about the subject
area. But just in case it becones a nmatter that
we need to look at in any way, she referred to
three little slides in this PowerPoint, and |'m
thinking on reflection that those three slides,
only for the purpose of identification, be marked
so we know what it was she was putting to the
w tness, even though he didn't recall it fromhis
training. And | think that can easily be done as
a one-page exhibit for identification, to take
those three slides out and just mark them It
m ght just be helpful in case there's ever any
need to refer to it later on.

THE COW SSIONER:  Well, I'mafraid |I'mnot very keen
about that. | think 1'"lIl |eave that for another
monment .

MR. VERTLI EB: Fair enough. W know which slides were
referred to. M. Pastine has indicated themto
us.

Now, M. Conm ssioner --

THE COW SSIONER:  And | do this for very definite
reasons. That subject matter of excited delirium
is a very conplicated, controversial subject. And
so | want to be very careful to separate training
from opi nion evidence and all that type of thing.
W may neet there again.

MR. VERTLI EB: | under st and. So M. Cormmi ssioner, that
takes us now to the end of the evidence that we
have. Now, | just want to state that we are

m ndf ul of your desire to proceed with this
inquiry with as nuch expedition as possible. W
have in the course of the |ast nunber of weeks
covered trenendous ground.



OCO~NOUITRAWNE

58
Pr oceedi ngs

THE COW SSI ONER: No doubt about that.

MR. VERTLI EB: W have had many wi tnesses. And | want
to say, though, before we take our break that al
counsel, all of the counsel appearing before you
have gone out of their way to be cooperative in
every respect and they have facilitated the snooth
flow But we're now at the stage where,
particularly with Cpl. Robinson as the next
W t ness, at the request of his counsel, M.
Harris, and a request that your Conm ssion counsel
agrees with, it would not be appropriate to start
hi s evidence and then break it. And so with that
in mnd, we would therefore suggest we sinply
adj ourn now.

The plan is to cone back after the next two
weeks and we'll start in wth Cpl. Robinson. W
w Il then conmmence with nore evidence of people
who were at the scene, including anmbul ance
attendants who cane and sonme other w tnesses with
sonme m nor involvenents perhaps, and then enbark
on the next phase dealing wth nmedical evidence
and ot her issues.

So as nmuch as we would |ike to keep going
this afternoon and tonmorrow, it's my request that
we sinply adjourn and cone back as schedul ed
starting March 23.

THE COW SSIONER: All right. That seens what's been
arranged. March the 23rd, then, at ten o' clock.
And by the way, thank you, counsel. You certainly
have been cooperative. Yes, sir.

MR, KOSTECKYJ: M. Conm ssioner, just one thing.
Speaki ng about that exhibit that M. Vertlieb was
referring to, which are the Power Poi nt
presentation that this wi tness had, | had
suggested that it be marked only with the notes
that | had referred to. So that note, | had
actually asked that it be marked as part of the
exhibit. So |I've asked --

THE COW SSI ONER: Wl I, we know what it is now.

MR HRA If you want it photocopied, we'll get it.
You' re wel cone even to go through the rest of his

notes. |If you want copies of that, you can have
t hem

THE COW SSIONER:  On all those happy notes, have a
good break.

THE REG STRAR  The hearing is now adj ourned until
Monday, March 23rd, at 10:00 a. m
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( PROCEEDI NGS ADJOURNED TO MARCH 23, 2009, AT
10: 00 A M)



