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Cpl . Benjam n Robi nson

Cross-exam by M. Rosenbl oom (for Governnent of Pol and)
(cont' d)

Vancouver, B.C
March 25, 2009

THE REG STRAR. The hearing will now resune.
THE COW SSI ONER: Yes, good norning. Yes, M.
Rosenbl oom

MR. ROSENBLOOM  Thank you, M. Conm ssioner. | see
M. Kosteckyj is not here yet. | don't know if
that's a concern to anybody or whether | should
pr oceed.

THE COW SSIONER: | think you shoul d proceed.

MR, ROSENBLOOM  Thank you.

CPL. BENJAM N ROBI NSQN, a
W t ness, recall ed.

CROSS- EXAM NATI ON BY MR ROSENBLOOM ON BEHALF OF THE
GOVERNMVENT OF PCLAND, conti nui ng:

C Yest erday afternoon, Corporal, we had an exchange
in respect to a letter that your |egal counsel,

M. Harris, wote to the Comm ssion dated Mrch
the 2nd of this year, and it related to matters
regardi ng your version of the events of the night
in question, and there was an -- a di scussion
anong counsel and a neeting took place |ast night
which | eads ne to ask you the follow ng question.

In the letter of March 2nd - and you're
famliar wwth it - your counsel indicates that
there are certain things that you wish to bring to
the attention of the Comm ssion, and one is that
M. Dzi ekanski was not westled to the ground by
you or your officers, but rather, he fel
voluntarily. M question to you is at what point
intime, on what date approxi mately, did you cone
to realize that your officers had not westled him
to the ground.

A In January | received ny statenent and had an
opportunity to view the video, and it was after
that, that | had discussions with ny counsel,
because ny statenent was -- | didn't articulate
well that night. So look -- after a review and
| ooking at it, it was soon after that.

C And when you say "in January", | don't want to ask
for an exact date, but approximtely when did you
meet with counsel? It was not the counsel that
currently represents you, was it?
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No, it was the counsel --

A different counsel, Ms. Roberts?

No, it was after -- in January when the Conm ssion
-- or when the inquiry resuned, | nmet with ny

| awyer, Reg Harris.

kay. And that was sonetine in md-January?
Sonetinme in January after the inquiry resuned.
Thank you. And it was soon after view ng the
statenents and view ng the video that you canme to
realize the situation about westling to the
ground, correct?

Yes.

And what about the matter at paragraph 3 of the
letter? | don't know if you need to take it out,
but if you do, obviously feel free to refresh your
menory. In -- on paragraph 3, your counsel
reports that you' d rather use the word "brandi sh"
than "sw nging" the stapler. You recall generally
t hat paragraph?

In -- in alot of instances. That's what we said
inthe letter.

Yes.

Yes.

And when did you conme to the realization that that
was a nore appropriate termto use?

After -- well, after review ng ny statenent and
the video, | used the word "sw nging" to
encapsul ate everything, all the novenents, and it
was better to break it down.

Ckay. So, again, it was around the sane tinme in
January sone tinme that you cane to that
realization?

Well, after | got ny statenent, review ng the

vi deo and nmeeting with nmy counsel.

Yes. You appreciate, Oficer, that we only cane
to that realization that that was your evidence in
a letter of March the 2nd, which is a week into
the inquiry where the police officers were being
exam ned, and that's why |I've asked you those
gquesti ons.

l'"d like to move on if | may, and | want to
focus on your comunication with your fellow
officers after the event out at the airport on the
14t h of October of 19 -- of 2007. At what point
intime did you return to the sub-detachnent
of fice at YVR that eveni ng?

Just prior to giving ny statenent, so just before
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5:45.

C And so between two o' clock, which was the
approximate tinme of the pronouncenent of death
until you went back for your statenent, you were
at the airport throughout that period?

A Yes.

C And does that also apply -- does that evidence
al so apply to your fellow officers? D d they al
remain out there until approximtely that timnme?

A They -- they went down prior to nme going down to
t he sub-detachment.

Can you give sone estimate of the tinme when they
went back to the sub-detachnment office, or left
the airport?

A They woul d have left after IH T was there, because
they're not going to be released until the THT
menbers say that they can go down.

C When did IH T investigators first arrive
approxi matel y?

A | believe it was approximtely 4:00, 4:00 a. m

C 4.:00. So it is fair to say that you and your
fellow officers were at the airport fromthe
incident until approximately 4:00 a. m

A Wll, we're -- yes, we were present at the
airport.

C Yes, throughout that tinme until 4:00 a.m

A Yes.

C And so fromthe period of the pronouncenent of
death until sonme of your officers left the
airport, there were approxi mately two hours.

A Yes.

C And m ght | ask what were -- firstly, focusing on
yourself - what were you doing during those two
hour s?

A | was dealing with people fromthe airport, the
YVR authority. | was also dealing wwth the main
detachnment in Richnond as well as conmunicati on of
getting relief nmenbers into the airport and
anot her supervi sor out there.

C Yes. And with your fellow officers, would the
sane thing apply in terns of your observation of
how t hey passed the tinme between 2: 00 and
approximately 4:00 a.m?

A | did not view themthe whole tinme, but after I'd

advi sed themthe situation, the fact that | had --
| had called IHT --
Yes?



OCO~NOUITRAWNE

4
Cpl . Benjam n Robi nson

Cross-exam by M. Rosenbl oom (for Governnent of Pol and)
(cont' d)

O >

O >

OT>N> O

O O>

-- or | made the call to the main detachnent and
|H T was com ng out.

Vell, | assune that during those two hours there
were a |l ot of conversations between you and your
fellow officers?

Yes.

Yes. And the discussions that were taking place
during those two hours obviously related to the
i ncident in question?

Ceneral ly.

CGenerally. And it was a first in-custody death
it turns out, for not only yourself but for these
ot her officers?

| can only speak for nyself, but...

Yes. Well, there's been testinony to that effect,
fair enough. Now, when you say you spoke
general ly about the incident in question, | assune

you went over sone of the incidents as they
sequentially took place that eveni ng?

Ceneral ly.
Yes, generally. And, by generally, what does that
mean, if | can try to be a little nore -- seek

fromyou to be a little nore precise. You tal ked
to them about the dispatch that led to you going
out to the airport?

No.

You tal ked about your arrival at the scene of M.
Dzi ekanski's presence?

No.

You didn't?

No.

You tal ked about the conversations that took place
bet ween you, your fellow officers and M.

Dzi ekanski at the | uggage area?

No.

You spoke about the command for the tasering and
t he actual depl oynent of the Taser?

No.

Sorry, I'magetting a little confused then. Wen
you say you spoke general ly about the incident
during the approximate two hours from2:00 a.m to
4:00 a.m, what were you tal king about when it
related to the incident?

There was questions regardi ng wi tnesses, and |
told themjust to take down their names and j ust
to gather their details and not to take any
further statenents.
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C Yes. And at no tinme was there any di scussion
bet ween you and your fellow officers about the --
about the deneanour of M. Dziekanski during your
initial encounter?

A No.

C No di scussi on what soever about the tasering and
how many depl oynents had taken place?

A No.

C No di scussi on about the nedical aftercare after he
had been handcuffed?

A No.

C O ficer, can you explain to ne why you did not, as
superior officer, feel it necessary to discuss the
incident in question with your fellow officers at
t he scene?

A Because | had called in IH T and everyone had to
be giving statenents. Since we're all involved,
it was to not to discuss the specifics but just to
get state -- or just get the names of the people
there and they will be interviewed.

C And you then testified that you and your fellow
officers returned to the sub-detachnent office and
had the IH T interviews that are now part of the
evi dence of this proceeding, correct?

A They attended t he sub-detachnent.

C Yes.

A Yes.

C And the -- you never spoke to any of your fellow
officers fromthat date of the 14th of Cctober
concerning the incident in question up until the
period of the release of the video. Is that your
testimony?

A Can you repeat that one nore tine?

G Yes, | wll.

A Yeah.

C Let's first get a tine frane. The release of the
vi deo was approximately five weeks after the
i ncident, correct?

A Yes.

C And during those five -- approximately five weeks,
there was no di scussi on between you and your
fell ow of ficers about the incident?

A No.

C None what soever, O ficer?

A Just the -- the only thing that we ever discussed
was how everyone was feeling.

C Yes. And nothing el se?
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No.

And the period between the incident and the

rel ease of the video, you and the three officers
in question were all still in the YVR detachnment
or detail, was that not correct?

After the incident, we were still there, yes.
Yes. So you were seeing Constable MIIington,
Rundel and Bentley on a regul ar basis out at the
airport, day --

Yes.

-- in, day out?

Yes.

And no di scussi on?

No.

And after the release of the video until this very
moment, it's your testinony that you have never
had conversations with these officers regarding

t he incident?

No.

Al right. There is evidence before us of a
debriefing incident, or | believe it was called a
critical incident debrief that took place with
yourself and other -- the other officers. You
spoke briefly about this in your testinony a day
or two ago, correct?

Yes.

And there is evidence that has been given under
oath by Constable Bentley that each of you told
their version of events that transpired that
evening. |'musing his words. Are you aware that
he has given that testinony under oath?

No.

Were there discussions conparing or -- let ne
rephrase that. D d -- were there occasion -- was
there an occasion when the officers gave their
version of the events of that night at that
debriefing session?

It's an enotional well-being to see how you're
doi ng.

That nmay be, and | appreciate that, and nor do |
want to intrude on the privacy of that aspect of
that neeting. M question is did that neeting

al so include a -- where officers were speaking of
their version of the events of the night in
gquestion?

Speaki ng of our feelings of the event.

Yes, and | speak not of your feelings of the
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events but of the material facts that transpired
t hat eveni ng.

Mat erial facts?

Mr- hmm

| can't recall anything.

So when Constable Bentley testified that you all
told your version of events that transpired that
eveni ng, you agree or disagree with his testinony?
| -- do | agree or disagree? That's his version.
| can't recall anything. And it was nore a nental
wel | -being check to see how | was feeling, how the
menbers were doi ng.

And you remenber nothing being said at that
nmeeting that reported to you fromthe other

of ficers what they did during that incident or
what their observations were of that incident?
They're just going through how they're -- how t hey
feel about the event.

Yes.

And, other than that, | can't recall anything.
Have you been watchi ng these proceedi ngs on the

i nternet?

No.

Have you been readi ng transcripts?

No.

Now, | want to go into your background a bit. W
| earned as of the |ast two days that you were 11
years with the force as of the tine of the

i nci dent ?

Yes.

And you' ve been a corporal -- you had been
corporal for approximtely three-and-a-half years
at the tinme of the incident; is that correct?
Plus or mnus tine.

Fai r enough. And you had been posted at the

Ri chnond detachnent starting in '05?

Yes.

And went out to the YVR detail in '07?

Yes.

W | earned yesterday -- and again, correct nme if
in any way | have m sstated your evidence -- that
you took your first aid certification in 19957
Yes.

And again, as | |earned yesterday, you never had
that certification upgraded; is that correct?
Upgr aded neani ng you never took another first aid
course?
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A No, | did.

C You di d? And when was that?

A | can't renenber. | renenber it expired in March
2002, but -- so if there was three or -- three
years.

C Okay. And it expired in 2002 and it was not
redone by you before this incident in 2007.

A No, | was not certified.

C So it was, put a certain way, it was stal e-dated
for five years.

A That's correct.

C Al right. Now, can you tell meis it an
obligation of each officer within the force to
mai ntain their certification with, for exanple,
first aid training?

A To the best of your ability to keep current, yes.

C Yes. Best of your ability. Are you directed by
the force that it is your responsibility to ensure
that at all tines you have been properly certified
wth first aid?

A | was expired. We were aware of that. And | just
di d not have the opportunity to fulfil the second
part of the training. | had done the theory part,
but it's -- you have to -- it has to be conbi ned
with the practical. Wth ny novenent, ny
transfers, and also wth the change in training,
was not given the opportunity to recertify.

C Was there, in your -- to your know edge, any
police directive of the RCMP that in the event
that an officer is not current with his
certificate for first aid, that he or she should
not be in charge of the first aid treatnent of a
subj ect ?

A There's nothing that |'m aware of.

C No. You do not believe that the RCMP woul d be

critical of an officer handling the first aid of a
pati ent where he or she did not have current
certification?

MR. BRONGERS: M. Conm ssioner, Jan Brongers for the

Government of Canada. The wi tness has indicated
hi s knowl edge of the policies. W' ve explained to
Comm ssi on counsel that RCMP witnesses who are
famliar wwth policy will be testifying at a
future date. Mght | suggest that this type of
questioning would be nore appropriately directed
at the policy witness, not to a factual w tness
who has indicated his -- the extent of his
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know edge of the policy.

THE COW SSI ONER:  There's sone nerit in that, M.
Rosenbl oom

MR. ROSENBLOOM Yes. | don't so nuch seek out of this
W tness the policy information which we'll get
from sonmeone el se, but rather seek fromthis
W t ness whet her he knew of any policy that should
inpair or restrict his application of first aid.
That's mnmy questi on.

MR HARRIS. It's Reg Harris. M notes of the question
was, "Wuld the RCWP be critical of soneone with a
| apsed first aid providing first aid treatnment."”
That was the question, and | don't believe ny
client can speak to how the RCMP may or nay not

respond.
THE COW SSIONER: | don't think that was the recent
question. | think M. Rosenbloomlearned a little

fromthe objection

MR, ROSENBLOOM

C "Il attenpt to ask the question again, Corporal.
Did you have any reason to believe that w thout
first aid certification, you should or should not
have been applying first aid on the night in

gquestion?

A Just -- can you repeat that one nore tine.

C Yes.

A It's somewhat | engthy.

C Each time | think it turns out alittle
differently --

A Yes.

C -- but in any event, on the -- on the night in
guestion, did you believe that w thout proper
certification, it was appropriate to apply first
aid to a subject?

A That's not like a yes or no. Do | believe it's
appropri ate?

C Did you believe on that night it was appropriate,
w thout certification, to be doing the first aid
on this subject?

A Yes.

C Were you aware that some of your fellow officers
were current in their first aid studies?

A Yes.

C Did you feel in those circunstances that you were

nore qualified to handle the first aid than your
fell ow of ficers?
A | may not be certified, but given the situation, |
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felt conpetent in nmy ability to nonitor the

br eat hi ng.

Now, we al so | earned yesterday that you did have
sonme training on CPR?

Yes.

And | assume that went in conjunction with your
first aid courses that you spoke about?

Yes.

Have you ever done CPR on a subject other than in
a cl assroon?

Yes.

W | earned fromyour fellow officers that in their
cruisers, in the trunk of sonme of their cruisers
are first aid kits. D d you have a first aid kit
in your trunk?

Yes.

And what's in it, or what was in it?

If you're -- it's a standard first aid kit,
bandages, cold packs. It's a standard kit. In
it, different size of bandages, tensors.

Air bag?

Air bag?

A mask and bag?

Yes, there's masks but not the bag. There's

nmout h-t o- nout h nmasks.

Thank you. Now, in respect to the Taser course,
again, we |earned that on Cctober of '07, you were
out of date with your certification; is that
correct?

Yes.

Again, were there obligations inposed upon you by
the force to keep that certification current?

Can you rephrase that one nore tine?

Yes. Again, were there obligations inposed upon
you by the police, by the force, to keep your
certifications current when it canme to Taser

studi es?

| wasn't current at that tinme. That's why |
wasn't carrying it. If I was -- if | was going to
carry it, | was going to have to be recertified.
Yes. But what I'mtrying to learn fromyou is
when your certification again got stale-dated --
Yes.

-- was there sone responsibility upon you to go
of f and take that course again and get
recertified?

If | want to carry it, yes.
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C But it wasn't otherw se inportant for you? It
wasn't otherwi se an obligation for you to keep
current, is --

A | advised training that ny currency was going to
expire, but there was not an opportunity to take a
recertification course.

C Al right. And not having retaken the
certification course, were you in any way inforned
that it was inappropriate for you to give
instructions to your fellow officers to deploy a
Taser when you hadn't been --

A No.

C -- certified. Al right. Can | assune that the
Taser courses you' ve taken, in part, informyou of
current policy of the RCVWP regardi ng depl oynent ?

A Yes.

C And that that's where you would | earn about the
current policies, isn't it?

A Yes. But it's also incunbent on you to review
policy as well.

C Yes. In the course of taking your |ast Taser
course, which |I believe was in what year, Oficer?

A That woul d be 2003.

C 2003. D d you learn anything about the
consequences of nultiple tasering?

A | would have learned it, yes.

C And what did you learn in respect to the health
consequences of nultiple tasering?

A Do you want to qualify that a little bit?

C Yes. \What did you learn, if anything, about the
risk to nmedical -- to nmedical well-being with
mul ti ple tasering?

A Multiple tasering, nore than -- and | think I
tal ked about this -- nore than 15 to 20 seconds of
conti nuous use may be hazardous.

C And what about repeated tasering, neaning
sequences of less than 20 seconds, but nmultiple in
nat ur e?

A Again, that would fall under -- they advise
agai nst -- or not advise against, but there's
things that -- nedical concerns that may arise and
you -- to be aware of that.

C Al right. 1'lIl come back to that a little
further on in nmy cross-exam nation. Have you been
tasered in training?

A Yes.

Yes. And you were asked about this yesterday, the
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day before. You are unsure whether -- were you
tasered nore than once --

A Yes.

C -- inyour life? Again, in training. How many
times were you tasered approxi mtely?

A |'ve been tasered twice in training, and |'ve been
tasered in the field.

C In a training programor accidentally tasered?

A | was accidentally tasered.

C By a fellow officer?

A Yes.

C And when you were tasered in training, you told us
yesterday, | believe, that you' re unaware as to
the duration of deploynent of the Taser; is that
correct?

A Yes.

C It could have been one second?

A Yes. 'Cause there was two applications, | can't
tell you howlong it was deployed for. | can't
recal | .

C Have you ever seen any officer of the RCMP in the
training tasered nore than on one depl oynent ?

A Can you repeat that? |'mnot -- not sure where --

C Yeah.

A -- that --

C During your training sessions where officers are
tasered, have you ever observed where an officer
was tasered nore than on one depl oynent, one
cycl e?

A | can't recall. But you' re tasered nore than
once, so -- like in nmy training when | went
through, | recall being tasered twice at it.

C On the sane day?

A On the sane day.

C Wthin seconds of the first --

A No, | wasn't tasered nore than -- within seconds
getting anot her depl oynent.

C But - -

A So I've never -- I'"'mrecalling fromny training.

C You don't recall ever seeing an officer being

O O>

tasered repeatedly or even a second tine in
sequence?

Not -- not that | can recall.

And you' ve never seen an officer tasered for a
duration nore than five seconds, have you?

Not that | can recall.

Yes. Now, | want to focus for a nonent on the
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IH T investigation that took place shortly after
this incident. You've told us it was your first
i n-custody death. Such investigations were
considered very inportant in your mnd, weren't
t hey?

| mportant ?

Yes, inportant.

Yes.

Yeah, you seened to hesitate in responding to ny
guestion. Could -- why is that? |Is there any
ot her answer that you would give?

Oh, no, I"'mjust -- the "inportant”, |'m |l ooking
at what you -- what you're | ooking for there.
Well, 1I'"mlooking for whether your state of m nd

on that evening was this had been an in-custody
death and it was critical, Oficer, to give as
accurate a report to the investigators of what you
bel i eved happened that night.

Yes.

Yes. You're trained to observe and accurately
record your observations, aren't you?

Yes.

And you recogni zed the inportance of providing
accurate and reliable evidence to your superiors,
correct?

Yes.

Your first statement was given to Corporal David
Teboul on Cctober the 14th, 2007. Firstly,
Corporal Teboul, at the time of this

i nvestigation, was a nenber of IH T, correct?
Yes.

Did you know hi nf?

No.

You' d never net hinf

No, not to ny know edge, no.

D d you know what detachnent he had conme out of
before joining IH T?

No.

Ckay. You'd never seen himbefore he arrived at

t he sub-detachment office for the statenent,
correct?

| can't say. | may have seen himat the airport
before we went down to the sub-detachnent.

Okay. But that night --

Yes.

-- was the first tine. And he interviewed you and
you gave that statement. Have you had any contact
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wi th himsince?

| can't recall if | got any -- or an e-mail 'cause
| got e-mails fromIHT. | can't --

Have you had any personal contact with --

No.

-- himsince? W cone to the second statenent of
Cor poral Derek Brassington. Again, a statenent
you gave on Cctober 18th of 2007. M friend, M.
Kost ecky] asked you sone questions. You Kknew
Cor poral Brassington, didn't you?

| was aware of him yes.

Aware of him or you were acquainted with hin®

| was -- |I'll say acquai nted.

And you were acquainted in the sense that you knew
himby first name "Derek"?

| recall seeing himand -- 'cause | believe we
went through training around the sane tine, so |
remenber seeing his face but as far as know ng
him no.

No? So that when he presented hinself to you for
the statenment on Cctober 18th, you had never
socialized wth hinf

No.

And had never -- you didn't know what detachnent
he had cone out of before he joined IH T?

No.

Thank you. And what about Sergeant Attew, A-t-t-
e-w who took sonme of the statenents. D d you know
hi n? He took statenments from sonme of the other
officers involved in this incident. D d you know
hi n?

No.

Thank you. Testinony was given by Constable
Rundel in these proceedings that after this

i ncident, he took note of the fact that there had
been m sinformati on being given out to the public
by RCWMP spokespeople. Did you nonitor in any way
t he RCVP pronouncenents to the public about this
incident after the 14th of Cctober?

| did not nonitor.

Were you aware of any m sinfornmation that was
bei ng given out to the RCWP -- excuse ne, that was
bei ng given out to the public.

Not specifically.

Now, | want to go into your statenents that you
gave to the -- that you gave to the IHT
investigators, and | want to break down ny
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exam nation here into four very distinct periods.
|"mgoing to be focusing the first period on your
arrival and first contact with M. Dzi ekansk

until he arrives at the counter, and you know what
| mean by the counter.

Yes.

The second period |'"mgoing to be focusing on is
the arrival at the counter until he is tasered.
The third, fromtasering until being handcuffed,
and the fourth, handcuffing until the EHS arrives.
Each period | want to go over what you inforned
the investigating officers happened and then

want to go into sone detail of what you believe
now happened.

You've told us -- and incidentally, Oficer,
as | do this, I"'mgoing to try to speed it up
since you've gone over sone of this with ny
| earned friends in examnation, and if at any tine
when |I'm maki ng reference to the fact that you
said something in a statenent and you're
unconfortable that |'m being accurate about,
pl ease tell nme and |I'm happy to take you right to
the statenent, all right? |Is that in agreenment?
Yes.

Yes. Firstly, you knew there was a | anguage
barrier.

Yes.

You informed the investigators in the statenent

t hat he had | uggage stacked agai nst the door,
correct?

Yes.

And you' ve testified yesterday or the day before
t hat i ndeed you recogni ze now that the |uggage was
not stacked up at the door, correct?

Yes.

You told the investigators that he seened agitated
because his hands were novi ng and he becane quite
aggressive? You've said in the statenent at one
point you were -- he was in an agitated state, he
was angry, he was pissed off, correct?

Yes.

That he was just wired up, correct?

Yes.

Okay. You've had the opportunity to view the
video - and | don't want to bel abour this - you'd
agree with me that in observing M. Dziekansk
fromfirst contact until he starts novi ng away
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fromthe luggage, he is calm isn't he?

| don't know if you'd use the word "caln', but if
you're saying it's -- because at the -- or the

i nteraction happened so quick and |I blended it
into ny statenent, and | admt that. But at that
point, he conplied with nmy first directions. He
didn't conply with ny second, so | don't know if
we use the word "calm' to encapsul ate that short
period of tine.

kay. | think we're tal king about two separate

t hi ngs, about conpliance and resistance on the one
side, and the issue of calmMmess. And I'mtalking
now about whet her he was calmfromyour first
contact until he started noving away fromthe

| uggage to the counter. You agree with that,
don't you?

Yes.

Yes. Now, as for the issue of conpliance or
resistance fromfirst contact until he reaches the
counter, we have learned in testinony from anot her
officer, and this | gather is news to you, but
that Constable MIIlington did request of M.

Dzi ekanski that he produce his passport and |ID.
And you have | earned that since giving --

Yes.

-- your testinony. You never heard that?

No, | did not.

Now, then, you gave your order to M. Dzi ekansk
not to go to the luggage, correct?

Yes.

And he was totally conmpliant, wasn't he?

Yeah, he stopped going for it so he conplied, yes.
Sorry, | didn't hear that?

He stopped going towards his | uggage, so he
conplied, yes.

So you will join nme in saying total conpliance,
right?

He conpli ed.

Yes. And you then ordered himto head to the
counter, correct? You directed himto the

count er.

Yes, | directed himto the counter.

Yes. And as we observe the video and he's
approaching the counter, he's, at that point in
time, if we can freeze-frane just about that
point, he is still in total conpliance wth every
order that you gave to him is that --
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A No.

C -- correct? Wy do you say no?

A Because | -- | believe | put it clear where |

'Q)
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want ed his hands, and he noved back a bit, so he
didn't imrediately go where | thought it was clear
where | wanted his hands to go. So..

| see. This is newto nme. You are saying that
you wanted himto place his hands in a certain
spot on the counter --

Yes.

-- and he was not placing his hands at the spot
that you wanted them pl aced; is that correct?
Yes.

Okay. Now, I'mgoing to ask that the video be
shown, but before it's shown, how did you

communi cate to M. Dzi ekanski that you wanted his
hands pl aced on the counter at a certain |ocation?
How was that done? Was it done by | anguage?

Hand si gnal s.

Hand signals. And | wonder if you could show us
the hand signals that you carried out with him
that night that you believed woul d be understood
by him

Are we going to play the video first, or do you
want --

No, no, let's first see your evidence -- your

evi dence.

| had put ny hand out, told himjust, you know, to
st op.

Now, let's stop there for a nonent.

Yes, yes.

" mgoing to ask you as you informus of the
vari ous steps you took, is that visible on the
vi deo?

No.
Ckay. Carry on.
An

And is that -- | apologize, Oficer.

Ckay.

But at that nonent that you put your hand up |ike
this, are you still all assenbled around the

| uggage?

Yes.

Yes. So as you're around the |uggage, you've
al ready given the command not to go to the

| uggage, correct?

Yes.
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C And you have put your hand up |like this?

A | had -- | put ny hand up and | stepped forward,
because 1'd -- | was standing back initially and
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letting the nenbers deal with it, and that's when
| stepped forward was when he went for the

| uggage.

Ckay. And so you -- you were stepping a little
forward and you had a right hand with the palm
exposed, correct?

Yes. And | said, "No."

And you said "No," speaking of himgoing to the

| uggage?
Yes.
Yes? And so what -- at that point, the purpose of

your body | anguage was to tell himnot to go to
his | uggage, correct?

Yes.
Ckay. Carry on in sequence.
And after that, | did -- | did -- | said the

words, "Cal mdown," and |I'musing ny hand, just
little notions. Then | went |like this for "Put
your hands" --

Ckay. Let's --

--and | --

|"msorry, I"'monly stopping you 'cause | want to
do this in sequence and | want this to be totally
fair to you --

Yes.

-- and that it gets recorded appropriately for the
Comm ssion. You say the next thing you do is with
your hands, you're telling himto cal m down.

It's nore like to the side is what |'m doing.

And at this nonent you're doing that, are you
still all assenbled around the |uggage?

" m | ooking at himand |I know that the nenbers are
right beside me, but | couldn't tell you -- so,
yes, we're right beside the |uggage, | guess.

Al right. He hasn't turned around and started
headi ng to the counter?

For the "cal m down"?

Yes.
No.
No. And so you've done this novenent with your
hands to cal mdown. What -- why did you feel it

necessary to be asking himto cal m down when in
fact you told me a few mnutes ago he was calm
around the | uggage?
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A | noticed like in -- 1 said -- and |i ke his hands
were noving. And given the initial call and how
it cane in was -- there's not alot of tine -- or
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there wasn't a lot of time to keep or assess where
you're looking at. He's possibly intoxicated. W
haven't ruled that out yet. The report of

damagi ng property, and there's property that | see

damaged, and so it just -- what | was articul ating
to himwas, "Calmdown," because the hands were
moving. It's not |ike where he's totally still.

Do you see his hands noving in the video?

Do you see his hands noving? Not at that point
that I was doing the "cal mdown".

Well, is there any point in the video where the
vi deo does not observe M. Dzi ekanski's denmeanour
during this period around the |uggage?

Yes.

There is? GCkay, we'll look at the video a little
later. But just let's carry on with your
testinony. So you're telling himto calmdown in
spite of the fact you' ve testified that he was
calmin your opinion, correct?

He was calminitially is what | said.

Yes.

And at that point, and I'min there and | went,
"Stop," and he stopped, right? But the hands are

still moving and so |I'mjust doing -- 'cause |
don't -- | don't know if he was intoxicated or
what .

Ri ght, | understand.

Soit's -- I'"'mjust going through the "cal m down".

Ckay. And we don't see that in the video, do we?
No.
No. And then what happens next?

| made the notion to -- and | put ny hands out and
it was telling himto put his hands and -- on the
counter that was right beside us.

Well, how did you do that? Because we're, at this
point in your testinony, still assenbl ed around

t he | uggage, correct?

Yes.

And the | uggage was approximately six feet from
t he counter approxi mately?

No.
No? How close were you to the counter at the
poi nt where you're still all assenbled at the

| uggage and the first point?
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We're pretty close to the counter, and that's why
| was just going like this, to put his hands on
the counter and | pointed to it.

C Ckay, one nonent. So it's your testinony that M.
Dzi ekanski was approxi mately how many feet from
t he counter when you had your first contact with
hi m at the | uggage?

A It's a short distance, so it can be plus or m nus
a couple of feet.

C Ckay. You say a couple -- plus or mnus a couple
of feet, and you're further away fromthe counter,
aren't you, at --

A Yes.

C -- that point. You're, what, another three, four
feet?

Not at that point. It all happens really quick
and close proximty where it's -- he's -- he's

cl ose enough di stance where when | went to put his
hands there and | pointed to it and that's where |
t hought he was noving to initially.

C So -- so you're at the luggage and you're telling
himto cal m down.

A Yes.

C What were your -- what was your body | anguage to
then indicate to himthat you wanted himto go
over to the counter and to put his hands on the
counter?

A | made the notion of -- ina-- 1 went like this
and | pointed to the counter top.

C It's inportant that the Conm ssioner sees this
nore than anybody el se.

THE COWM SSIONER: | saw it.

MR, ROSENBLOOM  Thank you.

C Do it again, please?

A For the Comm ssioner in turn?

C No, well, for everybody, yes. For ne.

A Ckay. And | -- what | -- what | did was | went
like this and | told himto put the hands on the
counter, and then | pointed at it. That's when
t hought he was going to do (sic).

C And this notion, as you've shown it, this novenent
as you've shown it, you believed would --

It's not just like going like this. I'm-- |I'm
reaching out like that and putting to the
count ert op.

C So you reach out like this and then you pointed to

the countertop. D d you go back to this novenent
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as you're approaching the counter, or was it a
constant point to the counter?

It was a constant point to the counter.

And we don't see this notion or novenent that you
describe other than the pointing to the counter;
is that accurate? In the video.

Yeah, you can't see --

HARRIS: Well, I'mgoing to rise for a second.
Frame triple 5-1 does show that precise novenent
of the hand like this. M. Rosenbloom has put it
to himthat it doesn't show that, and that's not a
correct position to put to a witness when there's
evidence that's been filed to the contrary.

ROSENBLOOM  Well, I'mvery happy to go over this
once we start |ooking at the video. It's frane
nunber...?

HARRI S: Franme 5551, triple 5-1. [It'lIl show the
hand - -

ROSENBLOOM  Thank you. W'Il -- I'mgoing to go

over the video with you and, by all neans, point
that out to ne, okay?

So you then point to the counter and you renmain
with a pointed finger to the counter up until M.
Dzi ekanski arrives at the counter, correct?

Yes.

And t hen what happens in terns of your

comruni cation with hinf

Vell, | kept pointing to the counter, and he threw
up his hands and ki nd backed away just a bit, and
that's when | started noving, just to keep

poi nting at the counter just to indicate where |
want ed hi s hands.

Were you tal king during that tinme?

Yes.

What were you sayi ng?

Sane thing of -- the "Cal mdown, put your hands"
-- | was still verbalizing it.

You were verbalizing, so --

Yes.

-- "Put your hands" -- what else did you say?

"On the counter”.

Ckay. And you knew that was neaningless in terns
of a man --

Yes.

-- W thout |anguage.

Yes.

W t hout Engli sh.
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A Yes.
C And so you knew that the extent of your

comuni cation with himwould have to be by an
accurate sign | anguage signal, right?

A Yes.

C Al right. And then he goes to the counter and
you're pointing to the counter. This before he
pi cks up the stable (sic) -- stapler?

A Pointing at the counter, yes.

C And do you -- do you continue to point to the
counter up to the nonent that he picks up the
stapl er?

A Yes.

C You never saw him pick up the stapler?

A No.

MR. ROSENBLOOM | wonder if we can now take a | ook at
t he vi deo.

C First of all, if we can focus on where you believe
M . Dzi ekanski is noving his hands around | eadi ng
you to believe it was necessary to tell himto
cal m down.

| f, when the operator does this video, you
want to go further back, please instruct us.

THE COW SSIONER: Wl |, | do suggest we begin a little
earlier in the video.

MR. ROSENBLOOM | wonder if we could have the lights

down, please. Thank you

(VI DEO BEI NG PLAYED)

MR. LUNN:. Wuld you like me to go back further?

A

' Cause, well, you're not -- you're not going to
see a lot of interaction because he's panning
ar ound.

MR, ROSENBLOOM

OO0

Pardon ne, because of what?

The canera i s going around a beam or sonet hi ng.
Yes, but let's start on first contact if we may,
so as you and your fellow officers arrive at the
scene. |I'mfirst asking you to look at this in
the context of your testinony that you felt it
necessary to tell himto cal mdown even though
you' ve testified he was calm but you found his
hands were novi ng.

So you're going to have to stop it there. | don't
-- like ny conputer screen isn't all that clear.
It isn't?
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A There, you can see -- like on mne, | can see ny
hands novi ng.

C No, I"'msorry, Oficer, you may have m sunder st ood
ne.

A Yeah.

C I"mfirst asking you to look at this video in the
context of where you said M. Dziekanski's hands
were noving in such a way that you felt it
necessary to --

A Oh, okay.

C -- tell himto cal m down.

A And you're not going to see the initial
interaction, so you're going to mss parts of it
because --

C Wiy am | going to mss parts?

A Because -- because ny initial contact wwth him it
was -- he was panning around, or the video is
panni ng around that beam so you're not going to
see ny initial contact with him'cause you're not
going to see ne put ny hands out and sayi ng stop.

C So let's go back to the beginning, okay? You're
satisfied this was the begi nning?

A O contact by the nenmbers, or...?

C Yeah, contact by the nenbers. You're still
arriving.

A Yeah, but this is prior to ny hand signals, yes.
C Al right. Carry on and tell us to stop where you
believe his hands started going erratically.

Well, you didn't use the word "erratically".

A No, | didn't.

C Sorry.

A Ckay, you're going to have to stop as soon as you
-- or go alittle further 'cause you're going to
m ss parts of ny interaction. Can we back up just
a bit, just a franme? 'Cause | don't -- 'cause
maybe -- okay, go ahead. See, you're probably
seeing ny hand go up now and ne goi ng forward.

C Can you -- can you, with the laser -- do you have
the | aser pointer there? Excuse nme, Oficer. Do
you have the --

A No.

C -- laser so you can point that out to us in the
bi g screen?

A You're going to see ny hand there.

C You're just going in the door at this point.

A Yeah, |'mjust going in the door, but that's the

nost you're going to see. Then you're not going
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to see ne for a second.

C Sorry, but that's the notion --

A No, no, no. Like that's just nme going in.

C Yes, okay.

A Ckay?

C Ckay.

A Then you're not going to see ne. kay, there goes
up ny hand.

C There goes your hand, your arm

A Yes.

C Yes? But, I'msorry, Oficer, I amspecifically
asking you now to focus on the issue of M.

Dzi ekanski's hands being so active that you felt
it necessary to ask himto cal mdown by way of
si gn | anguage.

A And this is what -- like you're looking -- this is
behind glass and the snmall little novenents of the
hands, whether it be shaking just like -- alittle
bit like this, you' re not going to see that.

C Did you see that?

A In nmy statenent and what | renenber is his hands
were noving. |'mnot saying they were up |like
this. |1'msaying you can see the hand -- the
novenent of the hands.

C well --

A So just -- can we just continue going through?

C Fai r enough.

A And even when we're slowng down -- if we play it
inreal tine first? O take it just back, then
and play it through real tinme, because when you
slow it down, you're not going to see any type
of ...

MR LUNN: I'll just take it up (indiscernible - not at
m cr ophone) .

A ' Cause even -- like before he throws up his hands,
you'll see just barely little novenent, but |I'm

there and | see it and it's novenent of hands.

MR, ROSENBLOOM

C
A

You nean al nost a --

Li ke your hand is not steady like this. It's

nmovi ng. Like the hands are noving, |ike the
fingers. There's things that | noted. And you're
not going to be able to see the novenents or --

i ke the novenent of the hands. 1It's not going to
be a huge novenent, but it's going to be where
they' re not steady.

But O ficer, you ve already told ne you observed
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that his denmeanour was cal m generally.

Ceneral ly.

You agreed wwth ne that he was totally observant
to your orders |eading to himapproaching the
counter, correct?

He -- he conpli ed.

He conplied. Wy do you always resist saying
"totally conplied"? WAs -- was it sonething short
of total conpliance? Tell ne.

He conplied with nmy direction, but when you're
using the word "total", he didn't conply with

everything that | -- that | directed himto do.
Leading up to his approach to the counter?

And it cones down to -- for conpliant, you may
conply with one, right? He didn't conply with the
second, but I"'mstill assessing things at this
poi nt .

So we then -- you pointed to your arm coning up
and again, do we have this |aser so that you can
point -- where you can get to the franme where you

wanted to draw our attention to your arnf? There,
that's it, right?

Yes.

And your armis pointed out and your hand is doing
what at this point?

It probably would be doing -- or not probably,
it's doing like a "stop”" and |I'm doi ng "no".
Okay. And you continue wth that hand signal up
until the counter?

The "stop"? Like no --

Yes.

No, not till the counter 'cause |'m doing the
"cal m down" and then |'m pointing towards the
counter.

Doi ng "cal mdown". Sorry, so at that nonent
you're arms up?
Yes.

"' mgoing to suggest to you you're pointing to the

count er.

No.

You're not? Ckay. Carry on with the franes in

slow notion. M. Dziekanski at this point doesn't

even appear to be | ooking at you directly, is he?
Now, let's stop there for just a nonent where

we see his hands go up in the air. Mich has been

made of this in testinony. How did you interpret

hi s body novenment when he put his hands up in the
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air? | have suggested to witnesses -- w tnesses

that it's resignation, that he's acknow edging to
hima command to stay away from his | uggage. Do

you agree with that?

|"mstill assessing. | wouldn't say it's
resignation. | wouldn't say he -- it just -- he
didn't put his hands on the counter, his hands
went up, and | was just still assessing. |'m not
maki ng the determnation that it's resignation or
anything else. I1'mstill assessing.

Well, hold it. He's not at the counter at the

nmoment he puts his hands up, right? So I'm asking

you what is your interpretation of his hands going

up as they did?

| was still assessing. | wasn't nmaking a

determnation. | was taking it all in.

You didn't interpret it imediately to be

resi stance of any sort?

No, | didn't.

No. GCkay. Carrying on with the frame by franme if

you'd watch that. Now, stop there for a second.
You agree with nme, O ficer, as we see your

hand, your arm your hand at that point, and put

the | aser beamto that spot if you would, please,

Cor poral ?

Oh

Sorry. You're pointing, aren't you?

Yes.

And so |I'mgoing to suggest to you that when your
armwent up until we see your fingers pointing,
that you were pointing throughout to the counter
for M. Dziekanski to go to the counter.

No.

You're saying fromthe earlier franes to this
frame, you changed the --

| know what | did. And --

Yes?

-- | told you what | did.

Vell, we're seeing what we see here.

MR. ROSENBLOOM Carry on with the franes.

C
A

And you continue pointing all the way to the
counter, don't you? Let's watch
Yeah.

MR, ROSENBLOOM Now, if the operator could go back two

or three itens for a nonent. Do we have two
| asers here or just the one? Because |I'd like to
-- thank you.



OCO~NOUITRAWNE

27

Cpl . Benjam n Robi nson

Cross-exam by M. Rosenbl oom (for Governnent of Pol and)
(cont' d)

O ficer, would you agree with ne --
ROSENBLOOM  Just carry on one frame or two.

Wul d you agree with ne that what we see right
there is the stapler?

| -- 1 can't see that at that point.

You can't? Ckay.

If we can -- and if that's what you're asking,
we're going to have to go through it a coupl e of
times where --
MR, ROSENBLOOM  Yes, okay. We'Il come back to that in

>0 > n%n

a nmonent and 1'Ill ask the operator to go to a
certain tine. Just carry on

C Your hand is still pointing out, isn't it?

A Yes.

C It's pointing now?

MR. ROSENBLOOM  There. Stop.

C Still pointing?

A Yes.

C Yes. At that nonent, you are not notioning for
M. Dziekanski to put his hands on the counter.
You're pointing, aren't you? That's all that
you' re conmmuni cating to M. Dziekanski at that
noment .

A At that noment, yeah, |'mjust pointing.

C Yes. |Is there a point after this nonent where you

ask him-- or not ask him where you, with body
| anguage, are directing himto put his hands on
t he counter?

A |"ve already -- | already done the hand notion to
put his hands on the counter. Now |I'm just
pointing to the countertop.

C Ckay. So we can be satisfied that, fromthis
poi nt on, you have not asked himto -- you have
not ordered him by body | anguage, to put his
hands on the counter, correct?

-- at the earlier period with the luggage, in the
period where we can't see it on the --

And now that you're |ooking -- continue here. Now
|"mjust pointing at the countertop is what |I'm
doing right at this nonment.

MR. ROSENBLOCK: Okay. Carry on. Al right. Now, |

A No, | done -- | did the notion. |'m pointing at
the countertop.

C You did the notion --

A Yes.

C -- back --

A Yes.

C

A
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would like to go back to 3:39, please, three
m nutes, 39 seconds.

C "Cause | want you to pay attention to where the
stapler --

MR. ROSENBLOOM  There, stop there for a nonent.

C And again, with the laser -- you see the stapler

there, don't you?

A Yes, on the video, yes.

C Yes. And | want you to pay attention to where
that stapler is located aligned to itens on the
counter. You would agree with ne if you | ook at
what appears to be an audi o speaker and a wire
t hat goes down to --

A Ckay.

C -- the | ower counter, correct?

A Yes.

C And you' Il agree with nme, sir, that the stapler at
that nonment is |located what -- approxinately just
to the right of where the wire joins to the | ower
counter?

A On the video, yes.

C On the video. GCkay. So | want you to keep that
in mnd.

MR. ROSENBLOOM  Now, can we now go to --

MR LUNN. It's frame nunber...?

MR. ROSENBLOOM  Frane nunber 5595 -- 5595.

C Now, you'd agree with nme, at this nonent the
stapl er hasn't been picked up, has it?

A | can't see that.

C No. But, fromyour recollection of when it was

pi cked up, it wasn't when you were all stil

approaching the counter, was it?

| can't say that.

Okay. Now, I'mpointing with ny |aser of where

the stapler would be located if it hadn't been

pi cked up. Wuld you agree it's approximtely

where |I'mpointing? In other words, just to the

right of where the wires cone in.

A Li ke -- because it | ooks distorted on this side
and | don't know -- we're getting glare back there
on what we're | ooking at.

O >

C Well -- well, it's somewhere in the vicinity right
here, isn't it, where the stapler would be, or had
been?

A Yes.

MR. ROSENBLOOM Okay. Carry on with it and go from --
in slow notion from55 -- 5571 -- no, 5595 to
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5603, pl ease.

C Let nme suggest to you --

MR. ROSENBLOOM  Stop there for a nonent, please.

C Let nme suggest to you, Oficer, that you are
pointing in the general area of the stapler at
that very nonent. Do you -- where the stapler was
or was still located, having shown you where the
stapler was a nonent earlier, do you agree?

A No, | just wanted himto put his hands at the end
of the counter. That's what | wanted. But | know
what the video is showing. And I'm-- |'m noving
my body at this point and I'mstill pointing
towards the counter

C Yes. And you're pointing towards the stapler,
aren't you?

A No.

C You're not? You're not wlling to agree with ne

that the stapler hasn't been picked up yet, that
the stapler was just about at that very | ocation
that you appear to be pointing to on the counter.

MR H RA: M. Comm ssioner, the witness has not said

that the stapler hasn't been picked up yet. This
is the assertion of counsel.

MR. ROSENBLOOM |1've said -- I've tried to be carefu
about that.

C If the stapler was still there, you were pointing
toits -- the location where it had been | ocated?

A No.

C O was still | ocated?

A No.

C No? You say it's -- you're pointing sonewhere
el se?

A |"m pointing at the countertop but |'m pointing at
the -- the end of the counter. That's what |'m
doi ng, but I'mwal king at the sane tine.

C Sorry, to ne the end of the counter is where this
-- this speaker box is, isn't it? | don't
under st and.

A Well, if you're look -- if you're looking -- I'nm
just back fromthe counter, and | pointed
initially toit, and I'm noving, |I'mwal king now
‘cause I'mlooking at him trying to get himto go
back is what I'mtrying to do, but | wasn't
pointing in the direction of the stapler.

C You're trying to get himto go back?

A Wll, I'mtrying to get himto put his hands at

the end of the counter is what | was doing, but
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he --

C And, sorry --

A -- he's noved -- he's noved away from where | want
himto i medi ately put his hands.

C Wel |, one assunmes you want himto put his hands
where you're pointing. That's not the end of the
counter, is it?

A | was pointing at the end of the counter that
night. That's what | was doi ng.

Ckay. Now, you're not prepared to agree that you
were pointing in the general direction of the area
of the counter where the stapler had been | ocated
or was still |ocated. You're not prepared to
admt that?

A No.

C Ckay. Now, up to this nonent when M. Dzi ekanski
pi cks up the stapler, up to that nonent, you're
going to agree with ne that there has been total
conpliance -- or, sorry, there has been conpliance
of M. Dziekanski, correct?

A Yes.

C And he has remained calmup to that nonent.

A Where he stopped?

C Yes.

A Rel atively, yes.

C Yes, all right. Now, | want to focus on the

second period which is the arrival to the counter
until he's tasered.

MR, ROSENBLOOM If we can turn the |ights up, please,

|'d appreciate it.

(VI DEO STOPPED)

MR, ROSENBLOOM

Again, |'mgoing to sumrmari ze your evidence from
your statements and if you feel in any way |'ve
m srepresented what you said, just stop ne.

You told the investigators generally that he

was trying to -- M. Dziekanski was trying to --
you were trying to tell himto put his hands on
the counter. You showed him in -- in body

| anguage, which is not on the video, correct?

My finger-pointing -- yeah, but the initial part,
yes.

Yes. |1'll stand corrected, Oficer, and I'll have
nmy learned friends junp in imediately if I'm

m srepresenting the evidence. No officer, prior
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to your testinony, has testified that you were
ordering M. Dziekanski to put his hands on the

count er.
MR HRA: Wll, is that a question or a statenent?
VR, ROSENBLOOM
C Well, I'"'msaying that fromny nmenory of the

evi dence, none of the three other officers have
testified, either by way of statenments to IH T or
under oath at these proceedi ngs, that you were
directing M. Dziekanski to put his hands on the
counter. Now, assuming |I'maccurate in what |'ve
gi ven you as the evidence to this point, can you
expl ain why your fellow officers, who were al so
present, did not observe you making that conmmand
to M. Dziekanski ?

MR HARRIS: |I'mtroubled by the way the question is
framed. M difficulty is this. It needs to be
established - and out of fairness to the wi tness -
whet her or not that specific question was put to
t hose other officer w tnesses.

MR HRA: That isn't the only problem What is being
asked of this witness is to explain yet the
reasons why the officers --

THE COWM SSIONER:  No, | think the latter part is al
right. I'ma little nore concerned with the first
part. |'mreaching back in nmy nenory and | nust
say | don't recall any of the other officers
commenting on this point, but |ikew se, | cannot
recall that anybody asked them about this point,
except in the general sense of what happened.

MR, ROSENBLOOM M. Commi ssioner, with respect, | take
the position that there was exhaustive cross-
exam nation of all three officers about their
observations of these critical nmonments in the
i nci dent .

THE COW SSI ONER:  Yeah, that's correct.

MR. ROSENBLOOM  They were -- there was exhaustive
cross-exam nation about where these three officers
bel i eved there had been resistance or non-
conpliance to orders. | take the position that
with all three officers having been given an
opportunity to give total recollection of what
transpired in those precious nonents, that none of
those officers ever gave evidence to suggest --

THE COW SSI ONER:  Let ne hear you frane your question.

MR, ROSENBLOOM

C Cor poral, none of your fellow officers testified
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of the command that you are indicating you gave to
M. Dziekanski to put his hands on the counter.
My question is can you explain how you gave that
command to M. Dziekanski but your fellow officers
did not appear to nmake observation?

MR. BUTCHER. W th respect, | have the same objection
as M. -- M. Hra. |I'mnot sure at all howthis
W tness can expl ain anyt hi ng about the other
of ficers' evidence.

THE COW SSIONER: | think the question should be do
you know why.

MR, ROSENBLOOM

C Do you know why?

A Al | can say is what | did.

C But are you suggesting that your command was
denonstrative, that it was well articulated to M.
Dzi ekanski that he woul d understand what you were
ordering of hinP

A What are -- what do you nean?

C What | nmean is are you suggesting that the conmand
you gave for himto put his hands on the counter
was -- woul d have been easily understood by M.
Dzi ekanski ?

A The hand si gnal s?

C Yes.

A He conplied with my initial to stop going to the
| uggage.

C Yes.

A Yes.

C Because you said "no", right?

A And | put my hand up, yes.

C Yes. And the word "no" would likely be a word
fairly comon to people that weren't fluent in
English, right?

A (No audi bl e response.)

C Al right. Right?

A | don't know if you can nmake that --

THE COWM SSIONER: M. -- M. Rosenbloom | think

you're really arguing your case here rather than
aski ng questions that could be properly answered.

MR. ROSENBLOOM  All right.

C VWhat I'mtrying to establish fromyou, Corporal
is did you believe that the directive you gave to
M. Dziekanski to put his hands on the counter was
wel |l articulated so that he woul d under stand what
you were asking of hinf

A | believe | made it as clear as possible.
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C Do you believe that it was likely that he
understood that order when we have testinony from
three other officers that make no nention of this
command of yours?

MR HRA: That's, with respect, argunent. The second
part is argunent, the first part is proper.

MR ROSENBL OCOM

C Are you --

THE COW SSIONER: You're in trouble here, M.

Rosenbl oom

MR, ROSENBLOOM

C Are you surprised that the three previous officers
have not spoken about this comrand?

MR, H RA: What does it matter if he's surprised or
not ?

MR. ROSENBLOOM | think it may well matter, because
wll then ask the witness, "Wy are you surprised?
Did you believe that your fellow officers had
under st ood your" --

THE COW SSI ONER: M. Rosenberg, you've nade your

poi nt .
MR, ROSENBLOOM  Thank you.
C Now, you testify again in your statenents to the

I|H T that when M. Dzi ekanski grabbed the stapler,
there was a ot of articulation on our part. Can
you tell nme what that articulation was that you
wer e speaki ng about in the statenent?

MR. HARRI'S: Can you take us to a page reference?

MR. ROSENBLOOM  Yes, | can.

THE COWM SSIONER: | think we'll take the norning
br eak.

MR, ROSENBLOOM  Thank you.

THE REG STRAR. The hearing will now recess for ten
m nut es.

(W TNESS STOOD DOWW)

( PROCEEDI NGS ADJOURNED FOR MORNI NG RECESS)
( PROCEEDI NGS RECONVENED)

CPL. BENJAM N ROBI NSQN, a
W t ness, recall ed.

MR. VERTLIEB: M. Conm ssioner, just to nmention we'll
need to break today at noon, and if we could then
start back at 1:45, just for sone technica
reasons.
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THE COW SSIONER:  Yes, that's fine then. W may have
to sit alittle late. W'Ill see how that goes.

MR. BUTCHER: None of us heard that.

THE COW SSI ONER:  Say agai n?

MR. BUTCHER: None of us heard that, M. Vertlieb.

MR. VERTLIEB: W're going to break at 12: 00 and cone
back at 1:45.

MR. BUTCHER: Thank you

MR. ROSENBLOOM  Thank you.

CROSS- EXAM NATI ON BY MR ROSENBLOOM ON BEHALF OF THE
GOVERNMVENT OF PCLAND, conti nui ng:

C O ficer, just before the coffee break I was
directing your attention to statenents that you
had given to the IH T investigators, and | had
spoken about a statenment that you gave on October
the 18th, 2007 where you said that after M.

Dzi ekanski grabbed the stapler "there was a | ot of
articulation on our part", these are your very
words. Your counsel asked for reference to that
passage. | gave it to himduring the break. 714,
or that's the IH T nunber, it's page 10 of your
second statenent. M question to you is having
said that in your statenent, can you tell us what
articulation you did give to M. Dziekanski after
he picked up the stapler?

A After he picked up the stapler?

C Yes. In other words, what are you referring to in
the statenent to IH T that, quote:

...there was a lot of articulation on our
part um and then it was; a decision was nade
and | instructed Constable MLLINGION to

depl oy the TASER

A | think | was referring to at that point it was
just there was raised voices in the room Like
there was nothing | could distinguish, but it's

where there's an elevated, like -- and there was
noise. | think that's what | was referring to at
that part.

C Sorry, I'mhaving a ot of trouble, |I'm not
under standi ng --

THE COW SSIONER: | think we should refer to it, to

t he paragraph, M. Rosenbl oom
MR. ROSENBLOOM  To the full paragraph?
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THE COW SSI ONER:  Yes.

MR. ROSENBLOOM To read the full paragraph? [|'m happy
t o.

THE COW SSI ONER: Because on ny reading of it the tine
sequence in the sentences of his answers in the

statenent are -- junp around

MR. ROSENBLOOM  Fair enough. | wll read your whol e
response to the question. | don't know how far
t he Conm ssioner wants nme to go back. [|I'm happy

to go back to the previous page if the
Comm ssi oner thinks that --

THE COW SSIONER: Wl |, | think you should start "I'm
not" at the bottom of page 9.

MR. ROSENBLOOM  Yes.

THE COW SSI ONER:  And stop at the next page in the
centre beginning with the word " Ckay".

. ROSENBLOOM  Yes.

C So, in fact, just before that, Corporal

Brassi ngt on says:

And, and tell me nore about that cause I'd
ah, | didn't ask you about that but ah, |
mean expand on that, tell nme how - about him
recogni zing as you said that, that you were
t hat police.

You sai d:

l"mnot - just by his verbal, just saying
"the policia" and the nenbers were stil

ahead of me at that point and we went through
the secure side and so | gestured to him and
ah, and I, and | --

- | don't even, | can't read this word -

-- leiuded up to - or | spoke about that on
the; nmy previous statenent was; | was able to
at least give him and tal ki ng using ny
hands, to put his hands on the counter, which
he initially started to do before and he

qui ckly grabbed a stapler and turned on us.
So | was trying to talk himand cal mhim
down, get his hands sonmewhere where | can see
t hem

Cpl . D. BRASSI NGTON: Hm hm ..
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You say:

...and then ah, it was a quick - he grabbed
the stapler, turned and that's where ah, we
took a step back and it was a quick um
trying to cal mhimdown, | know there was
articulation, there was a lot of articulation
on our part um and then it was; a decision
was made and | instructed Constable

M LLI NGTON to depl oy the TASER

"' m not sure how that helps you, Corporal, but I'm
suggesting to you clearly you're saying in that
statenent that after he picked up the stapler

there was | ots of articulation -- a | ot of
articul ati on.

No, and | do junp around quite a bit. | refer
back to -- and we can see that where:

...l was able to at least give him and

tal king using nmy hands, to put his hands on
the counter, which he initially started to
do. ..

So I'm going back to prior to himgrabbing the

st apl er.

So your reference to there being a | ot of
articulation is a reference to the period before
he picked up the stapler?

Yes.

| have trouble with that, but in any event, if
that's your testinony, are you suggesting that
there was any articulation by you to M.

Dzi ekanski after he picked up the stapler?

No.

Al right. Now, there is then -- then statenents
given by you to the IH T investigators regarding
M. Dziekanski with the stapler, and I want to
just very, very briefly go over this. It has been
dealt with exhaustively in these hearings. But
you' ve said, and again at any point you or your
counsel can ask ne for reference and |I'm happy to
go right into the statenent, but I'mtrying to
speed it up for everybody's purpose. You said

t he:

...Mmale [was] in his conbative
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state...swinging a stapler...

...he grabbed the stapler and started
swinging [it] at us.

These are separate passages, they're not
conti nuous.

He just started swinging [the stapler].

.1 remenber himtaking a step forward and
then he was swinging the stapler ...like he's
SwW nging the stapler |like the um up high and
then he's just like he's swinging it...an
attenpt to hit us.

It's aggressively step, swng...
Then you said at a passage:
...Step forward, sw ng, step back..

| want to come back to that in a nonent.

First of all, you have now made cl ear through
your counsel's letter of March 2nd and testi nony
you' ve given that he never had the stapler up
hi gh, did he?

He never had it over -- the initial part, he never
had it over his head until after he was tasered.
He never had it even above his shoulders, did he?
No.

No. And, Oficer, when you use the termin your
statenent that he had the stapler up high, what
did you believe you were conveying to the

i nvestigators about the | ocation of that stapler?
VWhat do | believe | was conveying to then?

Yeah, what did you nean by having told the
officers that the stapler was up high?

That -- | referred to it as high. | didn't

el aborate on it, and | was never asked was it
above his head, below the shoulders, | wasn't
asked at the tinme. | used the reference at the
time "high".

And at the tine you gave that statenent, did you
believe M. Dziekanski had in fact placed the

st apl er above his shoul ders?

Wen | gave it?
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C Yes.

A The initial part he didn't have it above his
shoul ders until after he was tasered.

C No, |I'm not asking what we now know - -

A Mr- hmm

C -- and what is now your testinony. At the tine

A
C
A

you gave your statenment to the investigator, what
did you nean by telling himthat the stapler was
high? D d you nean bel ow t he shoul ders or above
t he shoul ders?

Bel ow.

So you never believed that the stapler was above
t he shoul ders when you gave that statenent to the
IH T i nvestigators?

It was above the shoulders after he was tasered,
but up high, it is ny reference to high. | never
expanded on it at the time and I was never asked
to expand on it.

But, O ficer, when you stated to the IHT

i nvestigators that he:

...like he's swinging the stapler Iike the
um up high and then he's just |ike he's
swinging it...

You' re speaki ng about the period before he was
tasered, correct?
Can you refer ne into what you're |ooking at?

Yes, | can. To your --

Because you have to renenber, too, |'m bl ending
the whole interaction and | junp around in every
statement .

THE COW SSIONER:  It's page 11
MR. ROSENBLOOM  Yes.

C

It is page 11 of your statenent of October 15th --
it's Cctober 14th. | mght say there are errors
at the top of each page, it shows it's Cctober
15th, but we all know it is October 14th. Page
11.

Oficer, I want to, just before you focus too
much on the statenent, |'mcurious when you speak
about how it blended together. ['ll allow you
lots of tinme to read your statenent. | just want
you to concentrate --

Mr- hmm
-- on ny question for a nonent. You speak about
bl endi ng together. You do recognize, do you not,
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the critical necessity to distinguish between the
events that took place before the tasering as
opposed to the events that took place after the
tasering, correct?

A Yes.

C Yeah. It's not something that should be casually
bl ended toget her because it m sl eads the
i nvestigators, doesn't it?

A Mr-hmm | did the best job I could. | admt
there's inaccuracies and we've gone over this.

C Yes.

A And like when | -- and | think | nentioned this
many tines is | didn't break it apart, | didn't
break it down this second to that second to this
second. | gave an account to the best of ny
ability of the events.

C Yes. But you were aware that the investigators

were trying to determ ne fromyou what were the
risks to your safety that caused you or justified
the use of the force that you applied, the taser,

correct?
A Yes.
C So it was critical for themto conpartnentalize

the period before the tasering and to be infornmed
by you of precisely what the risks were that you
faced before the tasering; is that not correct?
MR. HARRIS: That's two questions broken into one, and
as well it's also asking the witness to comrent on
what's critical for the IH T investigators. |
don't believe he can do that.
MR, ROSENBLOOM
C Wwell, Oficer -- thank you
Oficer, you' ve inforned ne that you knew
that it was inportant to distinguish events prior
to tasering fromevents after tasering, correct?
| gave a recount to the best of my ability.
Yes. And in giving that recount -- as you were
giving that recount, you knew it was inportant to
di stingui sh events before tasering and after
tasering, correct?
A | knew it was inportant to give account of the
entire event, yes.
Yes. And to give an accurate account of all of
the events as you recollected themleading up to
the tasering, correct?
A | mportant recollection of the events after/before,
yes.

O >
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C Yes. And not to blend them together.

A Yes.

C Yes. And |I'm asking you whether in giving the
statenent you gave and you -- in fact, let's take
you now to the statenent you were reading at a
point intinme, and we're at page 11, and | | ead
you m d- page where -- one-third of the way down,

O O > O >

O O>

>

Cor poral Teboul says:

Ckay. So he grabbed the ah, he grabbed the ah
stapler. And um what does he do with the
stapl er?

You answer:

Un he take, | renmenber himtaking a step
forward and then he was sw ngi ng the stapler
and that's um ah, like he's swinging the
stapler like the um up high and then he's
just like he's swinging it um to try to push
us back or ah, an attenpt to hit us. So we, |
didn't know at that point where he's gonna
go, because it wasn't |ike he was sw nging..

And then it goes on fromthere. You saw that --
you see that paragraph?

Yes.

Ckay. Are you telling us now, correct nme if I'm
m sl eadi ng you, are you telling us now that what
you were telling the investigator there were the
incidents after he was tasered?

In this one the "push us back”, that's prior to us
tasering him

Yes. And you knew that when you were answeri ng

t hat question?

|"'mnot too sure what you're --

That passage | just read to you, you are speaking
in that passage of the events before the tasering,
correct?

Yes.

Ckay. And you use the termthat the stapler was
hi gh?

Yes.

And I'"mgoing to suggest to you, Oficer, that
that term "high" would suggest sonething well
above the shoulder. You don't agree?

It could suggest, but | knew what | neant.
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Well, you knew what you neant. Officer, if you
are on patrol and you encounter a suspect on somne
i ncident and you ask themto put their hands up
hi gh, show nme how you' d expect themto put their
hands. Just please show ne in the w tness stand.
| don't think that's a fair reference.

Why ?

Wen | gave this, | didn't -- | did the best job I
could when | said "high" and if | didn't say he
was sw ngi ng over his head, and that's not what |
said in this part.

So you in using the term"high", you would stil
apply the term"high" to the placenent of the
stapler at his chest area?

It's the -- the chest/shoul der height, it's bel ow
shoul der hei ght, chest height. And that's what |
said at the tine and that's -- | did the best job
| could. And if I -- if they wanted nore

el aborati on, maybe the question shoul d have been
asked, "What do you nean by 'high'?"

And they never did ask.

No.

Now, you also say in your statenent that, again
before tasering, he took a:

...Step forward, sw ng, step back..

| want to focus on that for a noment. \Wat -- |
don't think anyone's asked you up until now about
that particul ar passage. A step forward and a
step back, do we see that in the video? You'd
gotten to the point, in responding to ny |earned
friend, M. Kosteckyj, where you showed us in the
vi deo where you believe there is an indication of
a step forward.

Yes.

Correct? You recollect that with ny friend.

Mr- hmm

Can you show us on the video where there is a step
back?

A step back by ne?

A step back, no, as | -- let's go to the
statenent. | believe you' re speaking of M.

Dzi ekanski when you say a:

...Step forward, sw ng, step back..
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MR. HARRI S: Page, please?

MR. ROSENBLOOM  Yes, happy to do that. It is page 12
of your statenent of the 14th of COctober. It's
right at the top

C Do you have that in front of you now, O ficer?

A What page?

C Page 12.

A Page 12, | was on 11, sorry.

C Sorry, next page at the top. Corporal Teboul goes
"“Mm hmm "

THE COWM SSIONER: | think there's a difference in

paging. Are you tal king about the paragraph
i mredi ately after the one you referred to
previ ously?

MR. ROSENBLOOM  Yes.

THE COW SSIONER: Well, at least on mne it's stil
page 11.

MR HARRIS: M concern, M. Conm ssioner, is taking
sni ppets fromthe statenent about stapler
pl acenment or novenent is very m sleading, and the
best exanple is on page 11 where Corporal Robinson
says at the bottom

VWhich um at that point, it was just |ike |
remenber | took a step back

And then over on page 12, Teboul says:
MM hmm
And t hen Robi nson says:

To create a little bit of distance. And but
ah. ..

And what ny friend has done is he's taken only a
small bit of portion out of Corporal Robinson's
comments on page 12 where he starts the paragraph
by saying "To create a little...distance,"” and
it's msleading to fornulate the question w thout
the entire paragraph and just taking portions of
it.

MR, ROSENBLOOM  Excuse ne one nonent, it may speed
t hi ngs up.

Rat her than taking time now, during the |unch

break 1'Il reflect upon that and talk to ny
| earned friend. | appreciate his intervention in
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t hat regard.

Now, when you observed the step forward, as you
saw it and you brought that to our attention on
the video, it was subsequent to that nonment that
you cal led out for Corporal -- to Constable
MIllington to deploy the Taser, correct?

Yes.

And | think you testified you said, "Ht himwth
it. Ht himwithit." Is that right?

Yes.

You said it tw ce?

| said "Ht himagain," after the first tine.

So your entire command to hi mwas what agai n?

| gave Constable MIlington, | said, "Ht himwth
it." And before | could yell the word "Taser,
Taser," which | said yesterday, Constable

M I 1ington depl oyed the Taser.

So you said only once to him"Ht himwith it"?

| said, and | think |I've gone over this a couple

of times, | said, "Ht himwth it," then when he
i medi ately didn't go dowmn | said, "Hit him
again."

| "' m not speaking of that second command. |'m

speaki ng about the initial command when he first
made what you bel i eve was an advancenent towards
you, correct?
Yes.
And you said to him "Hit himwth it," correct?
| said, "Kwesi, hit himwith it."
"Kwesi, hit himwith it." You' d agree wwth ne
that that saying "Kwesi, hit himwth it," takes
approxi mately a second, second and a half?
A second.
Second, say, and a half. So when view ng the
video and drawi ng our attention to the spot where
you believe that M. Dzi ekanski is advancing
against -- towards you, | would like to go to that
spot and 1'd like to do a second and a hal f
approximately of time fromthat point on, and I
want you to tell ne whether there is a continuing
advancenment of M. Dzi ekanski towards you at that
nonent .

Do we have the franme nunber of where the
w tness said that he saw that advancenent?

MR HARRIS: W don't have the franme nunbers, so

per haps we just go frane-by-frane.

MR. ROSENBLOOM Do you have the frame nunber -- you
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don't, okay.
LUNN: |Is this an appropriate place to start?
We'l|l just go from here.

(VI DEO BEI NG PLAYED)

HRA: If you start at frame 5668.
LUNN:  5668.
H RA: Try 5661 and advance forward to frane
nunber - -
LUNN. Ckay, we're at 5661
HRA -- 5721. W're at 27. |If you go on a
frame-by-frame basis you can see it.

So what is your specific question again?
ROSENBL OOV

The question is first to identify approxi mtely
whi ch frame you believe shows the initia
advancenent on you.

"Cause |'m already backing up there. There's
nmovenent there.

s that franme approxi mately where you believe
there is the initial advancenent?

Can we play it in real tine because it --

Fai r enough.

-- happens really quick and you're | ooking at --
what we just played yesterday, of you're | ooking
at the top with the white and the grey to see the
cl ear advance forward, and just right after then
the Taser's depl oyed.

So fromthere you' ve already seen the clear

novenent if we were | ooking at the top.

So go back, and will you identify to ne where the
cl ear novenent is.

Ckay. Like, if we're going to take it back to
what we did, was it yesterday and the day before,
just with his head here.

Well, right, and you spoke about that.

Yes.

| had a ot of trouble with that yesterday, but it
will be for the Comm ssioner to grapple with, not

nmysel f.

HARRIS: [I'mgoing to rise for a nonent. Severa
times ny learned friend has said comments |ike "
have difficulty with that evidence". In ny

respectful subm ssion, that's not appropriate
comments for counsel to make on the quality of
evidence. That's for Conmm ssioner to nmake those
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MR. ROSENBLOOM | don't agree with ny friend, but |I'm
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happy to try to respect his comments.
So is that franme approxi mately where you believe
there is the initial advancenent?
Can we -- | had it -- back it up to where his head
shoul d be.

Ckay, yeah, back

So where you're | ooking at the head, at a
certain point, and this happens within split
seconds, he makes a cl ear advance from here and
because this is through glass it's the sane thing,
2-D, which | spoke about yesterday. This is one
of the ways you can see. Any other way you can
see other than what I'mtelling you what happened,
the video's not totally clear other than this, you
can see the clear novenent.
Vell, | haven't been concentrating so much on
those two rectangles up in the ceiling as you have
drawn to our attention.

Yes.
|'ve been concentrating on the novenent of his
shoul der bl ades. If there is novenent, | would

have expected sone denonstrative novenent of the
shoul der bl ades. And so | have trouble
appreci ati ng where that novenent is, and |'m
sinply asking you if you can show us where you
believe there is that first novenent. And is that
about the right -- the frame?

W're talking like the clear step forward.

Yes.

kay. It's -- forward it for ne. Just go

f orward

Ckay. So take it back, because probably
where his head is here, then after that it's going
to be a quick thing of himnoving to this..

So hit it to as far back as --

Now he's going forward there.

Ckay, this probably will be the start because
in asplit second you'll see it go fromhere to
her e.

So that's the start of it?
kay, and advance it forward really quick for ne.

And, yeah, so back it up to here where he's
straight up to there. And right after that is
when the cl ear novenent cones forward.

Ckay. So let's be satisfied, or you be satisfied
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with the frame approxi mately where you think
there's a comencenent of novenent or advancenent.
It's about there?

Sure, approximately there.

Ckay. And that is franme nunber?

C
MR LUNN: 5701.
MR, ROSENBLOOM  5701.

C

A
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Now, up to that nonent, he's reasonably
stationary, isn't he, he's not advancing on you
obviously -- up to this frane.

' Cause he -- he turned quickly with the stapler,
and this is where you have the cl ear novenent,

SO. ..

But |'ve asked you to informof us approximtely
at what frane he starts his advancenent on you.
It's approximately there, and after then he nakes
a clearer novenent forward.

And when he nakes a cl ear novenent forward you
have to digest that and obviously give
instructions to Constable MIlington, right?

Yes.

So you've got to digest the fact that it |ooks

i ke he's going to advance on us and |'d better
get himtasered, correct? Fair enough?

Fai r enough.

Fair enough. So then -- so we -- we need a few
frames for you to digest what's going on for you
to interpret that he is making that advancenent,
right? Cbviously.

Yeah.

Yes. And then you call out to Constable

M I 1lington, you agreed with me approxi mtely a
second and a half to say "Kwesi, Taser hini --
And how - -

-- or excuse nme, "Kwesi, hit him"

However |ong that took nme to say.

Yes, well --

A second, second and a half.

Ckay.

A second.

So can we have a second or a second and a hal f of
-- of the tape. Because just as the operator is
doing that, you'd agree wwth ne one woul d expect a
continui ng novenent of M. Dziekanski towards you
during that second, second and a half that you're
giving the orders, right?

The advance forward, other than -- he advanced
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forward. | don't know what you nean after that.

C Vell, no, I'"msaying that once you observed himto
be advancing forward, you' ve told us that you then
instructed Constable MIIlington to deploy the
Taser .

A Yes, | gave himthe comuand.

C And you' ve agreed with nme that that would normally
take approxi mately a second, second and a half,
right?

A Yes.

C So I"'msinply wanting to have the operator here
gi ve us anot her second, second and a half of
video, and for you to -- and you would agree with
me, woul d you not, one would expect M. Dziekanski
to continue his advancenent towards you during
that second and a half, correct?

A Sur e.

C Ckay. You're about --

MR LUNN. We're into the next second now.

MR. ROSENBLOOM  Par don ne?

MR LUNN. We're into the next second now.

MR. ROSENBLOOM So into -- so we're one second.

There, let's stop there for a nonent.

C s there, in your opinion, fromyour view ng of
t he video, any evidence of continuing advancenent
of M. Dziekanski fromthe nonent you believe you
observed himto advance until one second has
| apsed in this video?

A " m | osing you.

C Sorry.

A Say it one nore tine.

C "1l try again.

A Yes.

C From t he nonent that you believe he starts his
advancenment, there is a mnute that --

A A second.

C -- excuse ne, a second that has elapsed in this

O > O T

video, is there, in your opinion, you observed M.
Dzi ekanski continuing any advancenent on you, Yyour
menbers at that nonent?

| just renmenber himcomng forward and ne giving

t he command.

Do you see it in the video with the second that we
have - -

VWell, you see he's clearly noved forward in the

vi deo.

You believe he has.
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Yeah. And if you look at the top part, and we've
gone over this yesterday, |like |I see an advance.
Ckay. And then why don't we do a -- can you do
anot her, so a second and a half, as opposed to
just a second?

So there we know himto be tasered.
Yes.
So during the tinme between when you see the first
advancenment to the tasering is approximately a
second, second and a half; is that correct?
Whenever he was tasered at. | gave the conmand
and it -- he was tasered.
Yeah. Well, Oficer, you d agree with ne in the
view ng of the video that at no tinme does M.
Dzi ekanski | unge towards any of you, does he?
Vell, what do you nean by "lunge"? He took a step
f orward
Step forward, or one left foot in front of the
right wth his armstarting to prepare for an
attack. You don't see anything like that in the
vi deo, do you?
What do you nean, you can't see what you just did
on the video, no.
No. You don't see what woul d appear to be soneone
about to attack, do you?
| see --
You do.
-- soneone that's going to attack
And your evidence of that is seeing what you
bel i eve was an advancenment towards you; is that
correct?
Yes.

MR. ROSENBLOOM  Ckay.
THE COWM SSIONER:  I'mgoing to interrupt here. |

think this is a place to pause. W have to
adjourn at 12: 00 because there's a techni cal

pr obl em happeni ng, and so we'll adjourn now till
quarter to 2:00.

THE REG STRAR The hearing is now adj ourned until

1: 45,
(VI DEO STOPPED)
(W TNESS STOOD DOWWN)

( PROCEEDI NGS ADJOURNED FOR NOON RECESS)
( PROCEEDI NGS RECONVENED)
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THE REA STRAR:. The hearing is now resuned.

CPL. BENJAM N ROBI NSQN, a
W t ness, recall ed.

THE COW SSI ONER:  Yes.
MR. ROSENBLOOM  Thank you.

CROSS- EXAM NATI ON BY MR, ROSENBLOOM ON BEHALF OF THE
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GOVERNMVENT OF PCLAND, conti nui ng:

Oficer, Constable MIIlington gave a statenent to
| H'T about the period of tine that you gave your
statenents, and he said to the investigator that
he perceived M. Dziekanski prior to being tasered
as being nore paranoid than angry. Do you agree
wi th that observation?

O Constable MIlington's observation?

Do you agree with Constable MIlington's
observation when he stated in his statenent that
he perceived M. Dziekanski to be nore paranoid
than angry prior to being tasered?

That's his perception. That was not my perception
at the tine.

You don't have to agree wwth him You don't agree
wi th that perception?

| can't speak on behalf of his perception.

Par don ne?

| "' m not speaking on behal f of him

O course not. |I'mnot asking you to. |'m asking
you whet her you al so were of the opinion from your
perception of the man's denmeanour that he was nore
paranoi d than angry?

At the -- are you saying just prior to being

t asered?

Yes.

That wasn't ny perception.

Al right. Now, you may or may not be aware that
testinony was given here in the proceedi ngs, and
the testinony related to an enhanced audi o of the
Pritchard videotape. And in the course of an

exam nation of that enhanced audi o, the Conm ssion
retained a translator to listen to the Polish
bei ng spoken by M. Dzi ekanski and having that
Polish translated. And it is Exhibit 33 to these
proceedings. |In that translation, the translator
was asked to translate M. Dziekanski's Polish
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spoken word just before being tasered. And the
transl ation, Exhibit 33, gives the followng --
follow ng translation of his cooments. He said:

How long do | still have to wait.
And then at another tinme, which is 2.06 -- | m ght
add, is that 2:06 of the -- based upon the
Pritchard tape? | assune it 1s? Yes, thank you

So that would be two nminutes and six seconds into
the Pritchard tape he says:

So you will not let me go? You will not |et
me out of here?

And then at three mnutes, exactly 3.00:
Police, Police.

3:43 he says, and |'mled to believe this is when
he is at the counter and just before the
depl oynent of the Taser, the translation is:

Leave ne alone. Leave ne alone! D d you
become stupid. Wy?

Now, let ne stop there for a nmonent. | amfurther
informed, | wasn't in the proceedi ngs when this
testinony was given, but the translator said that
the term

Leave ne alone. Leave ne alone! D d you
become st upid.

Can al so be transl at ed:

Are you crazy?
Now, accepting that that is the evidence, would
you agree with nme, Oficer, that if that those

statenents given by M. Dziekanski clearly speak
of a person in fear.

MR, H RA: (Indiscernible - away from m crophone).
THE COW SSIONER: Wl I, | don't know that he can

answer this, counsel.

MR. ROSENBLOOM  All right.

The -- | want to cone to the third period of the
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events, and | told you | wanted to approach this
in four periods. The third period is from
tasering until he is handcuffed. You' ve told us
that you were not qualified to use the Taser on
the -- during the period in question, correct?
Yes.

When had you | ast read the RCMP manual in respect
to tasering prior to this incident?

| don't recall.

M ght it have been sone significant tinme before
this event?

| can't recall that.

Do you recall at the tinme of this incident being
famliar with the manual as it related to repeated
or continuous depl oynent of the Taser?

Had | read it? Yes, I've read it.

You were m ndful or know edgeabl e about t hat
provi sion of the manual on the 14th of October?
Yes.

And what was your nenory at that tinme of the
cautionary notes of the manual wth respect to
repeated tasering?

And we're covering this again in the 15 to 20
seconds, the continuous cycling? That's what
you' re asking for?

That is right, I am

Yes. It makes note in there that it may be
hazardous, any nore than 15 to 20 seconds of
conti nuous deploynment -- or continuous cycling,
sorry.

Does it not state that nultiple depl oynent or
continuous cycling of the CEW may be hazardous to
t he subject?

May be hazar dous.

Yes. So you would agree with nme there is in that
provi sion of the manual a cautionary note both
about nultiple deploynent and continuous cycling,
correct?

Yes.

And they're two separate things, aren't they.
Yes.

And you were know edgeabl e about that directive
fromthe manual on the evening in question?

O nmultiple uses of it, yes, it may be hazardous.
Now, we know that no warning was given by
Constable MIIlington before the tasering?

Yes.
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You testified -- you didn't testify, you provided
statenents to IH T, and again at any point if you
ask for reference, I'll give it to you in your
statenents. You said after deploynent, you said
he was still "standing at that time", he still had
his "clenched fist", "quite aggressive", "trying
to fight through the taser”. Let nme stop there
for a nonent.

This term "fighting through the taser", is
that a termoften used by police in respect to
tasering incidents?

It's the termthat | use. | can't speak about
anybody el se.

Have you ever heard any other officer use that
term "fighting through it"?

| can't recall. That's how ! refer to it as.

And does that nmean exactly, in your mnd
"fighting through" a taser depl oynent?

Well, it didn't have instantaneous effect. He
didn't drop, and he still had -- he was still
standi ng. And because he still has the stapler,
it -- he's resisting the effects of it.

Forgive me, Oficer, I'mnot so nmuch wanting to
personalize it to the event of the 14th --

Oh.

-- when | pose this question to you. |'m asking
you generally what do you nean by the term
generally "fighting through" a deploynent of a
taser?

And | can only use that in this context of the
night | used it.

Ckay, in which case, go ahead.

VWhat | neant "fighting through it" is it didn't
have the imedi ate effect. He still had partial
control and he still hadn't dropped the stapler.
And that's what | neant, and that's what | said at
the tine.

Ckay. So you have given statenents to |H T saying
that you then instructed MIlington to use the
depl oynent -- use the Taser a second tine, as the
mal e was not goi ng down, and the Taser had not
dropped him Now, you, of course, now had the
opportunity to review the video nunerous tinmes and
| think you are conceding, are you not, or maybe
you're not, that the first tasering of M.

Dzi ekanski was a five-second cycle, correct? O
six -- five-second cycle, correct?
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A That's what it says, five seconds, yes.

C Yes. And you are now of the understanding, are
you, that five seconds fromthe nonment of tasering
M. Dzi ekanski is indeed falling to the ground and
is at the ground?

A And that's what we did before. | guess it was
right around five, wasn't it?

C Yes.

A Earlier, yeah.

C And t hat he's down.

A Yes. And so you are now concedi ng, are you not,
that the second depl oynent of the Taser was a
depl oynent after M. Dziekanski was on the ground?

A | did not know that.

C No, you didn't know it at the tine.

A Yes.

C You know it now.

A Yes.

C Al right. Now, |I want to focus on your
statenents that the first tasering did not take
hi m down and it wasn't effective. These are words
that | think you' ve used. As one views the video,
we can look at it again if we have to, at what
poi nt during your observations of those five or
si x seconds did you believe that M. Dzi ekanski
was goi ng anywhere ot her than down? WAs there any
point after the nonent of tasering, as you
observed those precious seconds, that you felt M.
Dzi ekanski was goi ng anywhere ot her than down?

A Yes.

C And at what point, and again we'll go to the video
if you want, but at what point during the -- after
t he depl oynent did you believe that he was going
to maintain his stability and remain on his feet?

A And this happens within split seconds. He did not
drop and | gave the command to hit him again.

C Vell, when you say, "He did not drop" are you
saying that on tasering he did not sinply wilt and
drop where he was standing. |s that what you
mean?

A Yes.

C And your purpose in deploying the Taser or your
reason for commandi ng t he depl oynent of the Taser
was to bring this nman down, correct?

A Taki ng control of him yes.

C To gain control. And to gain control it -- you

wanted this man down, did you not?
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A Yes.
C Was it terribly inportant to you whet her the

effect of the Taser deploynent was that he wilted
on his feet as opposed to collapsing as he does on
the video. Didit really natter as |long as he
went down?

A He noved, yes, but | still at that point when
gave the command, | thought he still had the
ability to still do harm

C VWell, you gave the command for the second tasering
after the first tasering had been conpl et ed?

MR. HARRI S: That wasn't the evidence.

MR, ROSENBLOOM | ask. | ask. | ask.

A Say that one nore tinme?

C Your command to Constable MIIlington to deploy the
Taser a second tine, can | assune that was after
the first cycle had been conpl eted?

A No.

C Well, at what point in tinme did you give the
command for the second cycle?
| medi ately after he was tasered, he didn't drop
and | gave it -- and | gave the conmand for himto
hit hi m agai n.

C Ckay. Well, when we | ook at the video and we see
the five-second transition, are you able to tel
us, and obviously not to the precise mllisecond,
are you able to tell us at what point during that
five-second transition you conmanded the second
tasering?

A To the exact second, no. | gave it imediately
after.

C | medi ately after what?

A After | gave the first command and the Taser is
depl oyed and he didn't drop, | gave the command
again to hit him again.

C Yes. But what I'mtrying to establish is how much
time did you give between the first depl oynent and
when you gave the command for the second
depl oynent ?

A And -- and when | nade reference to it, like, I'm
not | ooking at my watch. W' re not counting down
five seconds. |'mnot seeing when the cycle ends,

right? Because in the split second and after it
was depl oyed he didn't drop, he still had the

stapler. | gave the command to hit hi m again.
And after which he did go down.
After which --
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A Ch, he -- he went down soon after | gave the
second comand.
Vll, | wonder if we could see the video and get

to the point where he is hit with the first

depl oynent, and | want to understand from you
after that deploynent -- at what point after that
depl oynent did you have reason to believe he
wasn't going to go down. So if we could start the
frames, and | guess we'll first do it in nornma
speed, and then we can -- we can freeze frane.

(VI DEO BEI NG PLAYED)

MR, ROSENBLOOM

C

>0 O O >0

O

Ckay. Having seen that five seconds, can we go
back and can you tell us, or just respond to ny
guestion if it's easier for you, at what point

after depl oynent were you concerned that he was
not going to go down during those five seconds?
And I'"'m not going to be able to tell you to the

second, but he's still standing and it's quick
when | say, and it's quick when | say it again,
because he's still up after it's deployed. And
he's still at that point swi nging the stapler and
he still has it in his hand.

But you --

And | would have given it at the -- during that
poi nt .

But, O ficer, surely your observations of him
after deploynent was that it was having sone
effect.

| know it was having some effect, but it wasn't
havi ng the instantaneous effect | expected.

VWll, the fact that it didn't have the

i nst ant aneous effect that you expected, would you
agree with nme that it was effective in clearly
causing this man involuntarily to coll apse?

It had sonme effect, but --

And it wasn't -- I'msorry, go ahead.

It had sone effect but he didn't -- it didn't give
I nst ant aneous control .

It didn't what?

It didn't have -- like, he still had the stapler
in his hand and it didn't have the imedi ate, the
i nst ant aneous effect | expected.

Well, within a second and a half to two seconds
woul d you believe -- excuse me. Wthin a second
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or two you would agree the stapler was flung out
as he was involuntarily coll apsing?

A And again as this was happening in real tinme and
|"m|ooking at it, he still had it when | gave the
command. It's still in his hand.

C When you gave the first command, is that what you
mean?

A No, | think | said it twce now where --

C Yes.

A -- he still had it in his hand. He had it in his

hand when we gave the first command, and then
gave it again when he still had it in his hand.

C And so you gave the second command for tasering
when M. Dzi ekanski --

A Was still standing, yes.

C And you -- were you aware that generally the
automatic cycle to a Taser is five seconds?

A Yes.

C

Yes. And so you were giving a second command f or
tasering when in fact you knew that the first
cycl e had not been conpleted, is that your

testi mony?

MR HARRIS: | rise. That's putting the cart before
the horse and there's evidence al ready where he's
testified he didn't know the first cycle had
conpl eted or not.

THE COW SSI ONER: Wl |, that wasn't the question.

MR HARRIS: Al right.

THE COW SSI ONER:  No, no, that wasn't the question.
Go ahead.

MR, ROSENBLOOM

C And if you want --

A Can you --

C -- the question repeated?

A Yes, 1'd like the question again.

C My question is are you testifying here today that

you gave the second command to taser before the
first cycle was conpl et ed?

A | would have given it before the first cycle was
conpl eted when you look at it now But when you
time it down, because | in -- and we've di scussed

this, incritical incidents | can't see tinme and

you get a distorted view of it, and |I' m not

sitting there going, counting the tinme or | ooking

at a clock, or there's nothing there to | ook at,

to see. You can't tell when the first cycle ends.
C Vell, when you observe the deneanour of M.
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Dzi ekanski after he's hit wth the Taser on the
first occasion, you would agree with ne that his
movenent towards his collapse is lateral and not
towards any of you officers. You would agree with
t hat ?

No.

You woul dn't. \Where do you believe he's headi ng
after being hit?

He's noving along aside us fromthis, but when |I'm
| ooking at himhe's going off to ny -- to ny left,
and at any point the probes can cone di sl odged.
|"msorry, what can be di sl odged?

The probes can cone out.

Yes.

And -- and you see ny novenent, and |'m going with
him Yeah, you're right, it's having sone effect,
but | gave the second command when he was stil

st andi ng.

Well, you are agreeing wwth nme, are you not, that
during the five seconds his collapse is a |lateral
col l apse, lateral to the table, counter -- to the
counter, correct?

Lateral, like he's right alongside of just going

down to one side?

He's close to it. He's not attacking any of your
officers at that nonent, is he?

When he hits the ground, no.

No. Nor when he's on -- in the process of
collapsing. During those five seconds he is not
approachi ng or advancing on your officers, is he?
He's noving away fromnme. | can't see the
perception that they're | ooking at.

Oficer, did you believe at the tine that during

t hose five seconds he had voluntary control of his
body?

He had sone control

Real ly. What control do you believe he had of his
body, and what do you evidence do you believe in
w tnessing the video today, what was the control
he had of his body?

He still had the stapler in his hand.

But the staple flew -- stapler flew out of his
hand during that process, didn't it?

Yes, it did. Not imrediately, but it did fly out
at sone point.

You have testified, have you not, that you
commanded Oficer MIlington to deploy the Taser a
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third tine, correct?

No, | said | don't rule that out that wasn't ne.
Yes. And we got into this evidence yesterday
about hearing a voice ordering a third depl oynent;
is that correct?

Yes.

Yes. And you'd agree with nme that as you're the
superior officer it's unlikely that one of the two
other officers ordered Constable MIlington to do
the deploynent? Did | not understand you to say
it likely was you?

| said |l don't rule it out it was ne.

Al right. And you would agree that that order
given, be it by yourself or soneone el se, was when
he was already on the ground?

Yeah, when we were westling on the ground, yes.
Yes. And then you've told us that you were not
even aware of the fourth or fifth deploynment unti
quite recently?

Yes.

You didn't know about it at the tine?

No.

You never saw Constable MIIlington do the push-
stun node on M. Dzi ekanski ?

And we went over this yesterday; no, | didn't.

No. And you never spoke to himabout it after?
No.

| want to cone to the final period as |I have
approached this cross-exam nation, and that deals
with the period fromhandcuffing until the

anbul ance EHS people arrive at the scene. You
said -- you gave sone testinony yesterday to ny

| earned friend, M. Kosteckyj, regarding two
passages in your statenents to IHT, and I'd Iike
to spend a little bit of time onit. And these
two statenments, and |'m happy to |lead you to the
passages, but | think you'll renmenber them when
go over themw th you. You said at one point:

...l put himout, 'cause | was the one
positioned on the top of hinP

And then M. Kosteckyj gave you another reference
at anot her page al together where you said:

...and | say you know, | put himout. Just
cause |'mthe one applying pressure to the
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top part.

| listened to your evidence very carefully
yesterday and maybe | m ssed sonething. Wat did
you nmean when you reported to IH T that you put
M. Dzi ekanski out?

A And | know | covered this yesterday. It was to
bring attention that he possibly went unconsci ous.
He was no | onger pushing up on ne and | heard
snoring. It was to alert themthat that's why
was getting off of himand then we were rotating
himto check on him

C Are you saying that in having applied the term"I
put himout" you really nmeant to say he was
unconsci ous?

A O he's out, in --

C And we know that your testinony is that he becane
unconsci ous. M question is why woul d you have
used the term"l put himout", and you didn't use
the termonce, you used it twice in separate areas
of your statenment to IH T, "I put himout".

A Yes.

C And you're telling us that what you were saying
was that he was unconscious but it wasn't your

doi ng?
A Yes.
C In Monday of this week you testified again in

response to ny learned friend, M. Kosteckyj, or
it mght have been in fact to Comm ssion counsel,
about how you were assisting in securing M.

Dzi ekanski to the ground. And you were asked

whet her you -- how you applied your body to secure
himto the ground. And | have in front of ne the
transcript of Monday's proceedings, and | just
want to go over it with you, in fairness, before |
ask you sone questions. |'m happy to put that
page in front of you and give one to your counsel
if that helps. And | guess one to the

Comm ssioner. Pardon ne? Yes, | will give al
that. It's the transcript of March 23rd and it is
page 86, and it's the cross-examnation -- |I'm
sorry, | was wong. It was the cross-exam nation
-- I"'msorry, I"'mnot -- by M. Harris, so that
isn't really cross-examnation, it was his in
chi ef exam nation of you. And at |line 14 you were
asked by M. Harris, your counsel:
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Can you tell M. Conm ssioner where the
pl acement of your knee was?

A My knee is across the shoulder blades. So it
comes across -- it cones across when you put
your knee on the shoulder to prevent himfrom
pushing up. | was never trained to control
or do anything on the neck. By putting it on
t he shoul der prevents themand it takes up a
greater area where they can't roll thensel ves
or pick thenselves up. And at no tine did I
put ny knee on his neck.

C In fact, have you ever received instructions
about being aware of the neck?

A Yes.

C And what were those instructions you
recei ved?

A We're taught not to do that because a
potential for harmis there. And you'll gain
better control over a subject by doing it in
the node | just described.

OO0 > O > O >

O >

Now, you obvi ously were asked those questions and
gave those answers?

Yes.

Yes. And you would agree with ne the reason you
were trained not to interfere with the neck and to
apply pressure to the neck area is that there are
a nunber of vital structures in the area of the
neck if you were applying pressure to that area,
correct?

Yes.
And you'd agree with me further that we would be
focused, or all of -- anyone prudent woul d be

focused on everything fromthe carotid artery,
correct?

Sorry, again?

In the neck, the --

The carotid artery, yes, is in the neck.

Yes. You'd be -- which is the major artery
providing blood to the brain, you'll agree with
t hat ?

Yes.

You' d agree that you' d be concerned about it
because of the jugular vein, which brings bl ood
back to the heart?

Yes.

Yes. You'd agree that it would al so be of concern
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because of the larynx, which is the air passage in
t he neck which supplies oxygen to the |ungs?

Yes.

You' d agree further that you'd be trained to
protect the neck area because of the concern of
trauma to the spinal cord?

Yes.

" mgoing to suggest to you, Oficer, that you did
preci sely what you were trained could cause
potential harm and to that end 1'd like to give

you the opportunity to -- to respond to questions
| have once the video is shown. And I would like
the video to be shown at frane nunber -- starting
at -- at time 5:07. M. Operator, would you like

frame nunber or tinme?

LUNN:  Frame nunber is fine.

ROSENBLOOM  Ckay. Frame 7691. And | woul d ask
you, M. Operator, if you would increase the
brightness if you're able to, on the screen.

LUNN:  (Indiscernible - away from m crophone).

ROSENBLOOM  Thank you.

(VI DEO BEI NG PLAYED)

ROSENBLOOM  Now, is that the first frane?

LUNN: Yes, that's 7691.

ROSENBL OCOM

Ckay. Before we go on any further, Oficer, would
you agree with ne, and it will becone nore obvious

later - I"'mwith ny laser, if you | ook behind you
at the big screen - | see a dot there. That's the
dot on the sole of your shoe, isn't it? And if
you're not sure, we'll -- we'll -- it wll becone

nore obvious as we go on with this. You' re not
sure?
No.

ROSENBLOOM  Ckay, fair enough. So if we can carry
on with the frames and get to frame 7752.

LUNN: A franme at a tine?

ROSENBLOOM  Yes, franme at a tine but slow notion.
Now, let's get back to the frame. You would agree
with me this appears to be the upper skull of M.
Dzi ekanski, isn't it, the top of his -- the top of
hi s head?
| can't tell that.

Okay. Well, let's carry on. | think you wll be
able to. Tell nme when we get to 7752, please.
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MR, LUNN:.  7752.
MR. ROSENBLOOM  Okay. Now, if we can go 7752 in slow

OO0 >0 > O O

O >
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notion to 8368.

Let's stop there for a nonent. You -- stop
there for a nonment.
You see that dot there, that's the sole of your
shoe, isn't it?
Yes.
Yes, okay. And for the record, where do you see
your shin or knee located in that depiction?

You're looking -- you're | ooking at the back of ny
foot.

Yes.

And | thought we -- or | went over this yesterday,
like, I know where ny knee was. It was not on

t here.

Okay. Wiat about your shin?

No.

Well, I"'msorry. |If that's your foot, | assune
that your shin is obviously further up on that
[inmb, right?

| know -- | know where nmy knee was and it was
nowhere near his neck

Okay. Well, let's not just concentrate on knee.

Let's concentrate on shin. W're concentrating on
the issue of whether, Oficer, you applied
pressure to the back of the neck of M.

Dzi ekanski, okay?

| did not.

ROSENBLOOM  Ckay, you did not. So let us carry

on. We're at franme nunber...?

LUNN:  7791.
ROSENBLOOM 7791, and if we would carry on to --

slow notion to 8368, and if you would watch it,
O ficer.
Ckay, stop there for a nonent. Sorry, can we
go back.
O ficer, you would agree with nme that right here
is the head of M. Dziekanski, isn't it?
Yes.
Your answer is yes? You said yes?
Yes.

ROSENBLOOM  Ckay. So carry on, please.

Now, stop there for a nonent.
There again is M. Dziekanski's head, correct?
Yes.
There is your right foot?
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Yes.

The sol e of your foot?

Yes.

s there any interpretation that you can give to
that video, other than that you have applied
pressure to the back of the neck of M.

Dzi ekanski ?

| didn't apply pressure to the back of the neck.
You did not.

| did not.

Ckay. | appreciate you' re saying you did not.

" masking you in |looking at this video, can you
give any interpretation of your posture there,
other than that you applied pressure to the back
of the neck of M. Dziekanski?

| did not apply pressure to the back of the neck.
So what are you doing there, then?

My knee's on his shoul der.

And your shin?

My shin is behind ne.

"My shin is behind ne". Your shin is obviously
your |lower |inb between the sole of your foot and
your Kknee.

It's behind nmy head. | know where | put the
pressure and the pressure was solely on his

shoul ders.

But, Oficer, in that posture - | don't want to
bel abour this - but how can you possibly suggest
to us that that depiction does not indicate that
you were applying the knee or the shin of your |eg
on the back of the neck of M. Dziekanski?

| know how you're interpreting it, but that's not
what | was doi ng.

| know you keep com ng back to "that's not what |
was doi ng", but you appreciate that it's the
responsibility of the Conmm ssion to view the video
and then to obviously conme to concl usi ons about
things, and I'minviting you to informne what
possi bl e or pl ausi bl e expl anati on can you give for
what you're doing with the back of M.

Dzi ekanski's neck, other than applying pressure?
| s there any ot her plausible explanation?

My -- ny knee's on his shoul der.

Yes. We see your knee there, do we not? I|'nm
pointing with the laser. |s that your knee?

| can't tell that.

You can't. Isn't this the -- your right |eg going
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down there? |I'm--

| know where ny leg is, but if you' re |ooking at
this, I can't say that's it.

You can't. In looking at this video that where
|"m pointing the video - |I'mnot very steady, am!|
- that is your right leg fromyour knee to your
hip joint, isn't it, down to the knee.

It's -- it's ny leg, yes.

Yes. And so if that is your leg and it's the
upper leg, right? 1It's hip to knee, right?

Yes.

We presumably find your knee at this point, the
bottom of the -- of your upper |inb, correct?
Yes.

Yes. And that knee's not on his shoulder, is it?
My -- nmy knee is on his shoulder, that's --

| know you keep com ng back to what it was, but

" masking you to | ook at the video. Does that

vi deo depict the knee on the shoul der?

| know how you're interpreting it, but I'mtelling
you what | did.

MR. ROSENBLOOM Carry on now, if we can, to frame --

slow notion to 8368, please. Were are we at
right now in franme nunber?

MR, LUNN:.  7942.
MR, ROSENBLOOM  Thank you.

>0 > OO0 O

O OO

Ckay, let's stop there for just a nonent.
Oficer, would you agree with ne that | see the
yel l ow stripe of your pants right there?

Yes.

That woul d be your right linb, would it not?

Yes.

And you woul d agree with nme that where we see that
yell ow stripe would pretty nuch be your knee,

woul dn't it, where your knee would be?

It's -- it's on ny |eg.
Pardon ne?
It's on ny -- | can't say that specifically if

you're |l ooking at ny knee joint, if that's what
you're trying to infer.

No, the area of your knee.

Well, that would be the area of ny knee.

And your knee at that point is not on the back of
M. Dziekanski, is it?

| know where | put it.

Vel l, | know you know where you put it, but I'm
asking you from observing this video, does this
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vi deo not depict your knee at a | ocation other
than the back of M. Dziekanski ?

| know where you're interpreting it. | know where
it was.

MR. ROSENBLOOM  Thank you. |If we can carry on with

this to frame 8368.

MR. LUNN. Right there is 8368.
MR. ROSENBLOOM That's it.

C
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Now, Officer, you would agree with ne fromthe

vi deo depiction that whatever posture you had, it
remained in that state for the entirety of what

we' ve just shown you fromframe 7752 to frame
8368; is that correct?

If that's what --

Yes.

-- if that's what you showed ne, yes.

And | amfurther infornmed by the operator that the
time period in questionis fromfive mnutes and
ten seconds on the Pritchard video to five m nutes
and 34 seconds on the Pritchard video, and the
operator has just affirnmed to nme that |I'mgiving
you correct information. You have no reason to

di sbeli eve that, do you?

No.
And therefore if it is over that duration, you
woul d agree wwth nme that if you -- if one depicted

in that video that you were applying pressure to
t he neck, the back of the neck of M. Dzi ekanski
it was for a period of 14 seconds, from5:10 to
5:34, correct?

Yes.

Yes. Thank you.

My | earned friend says that | nmay have said
to 5:24. The timeframe we are tal king about is
from5:10 to 5:34, which is 24 seconds.

Correct.

Ckay, Corporal? Do you understand what |'m
sayi ng?

Yes.

(VI DEO STOPPED)

MR, ROSENBLOOM

C

Now, | want to focus on your nedical treatnent
that you provided to M. Dziekanski fromthe point
where he was handcuffed. You had taken a first
aid course. It was sone tine earlier than this
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i ncident and you weren't qualified or certified at
the time of this incident, but you renmenber the
ABCs of rescue and you responded to sonme questions
fromny friends about that yesterday?

Yes.

And you understood the inportance of protecting
the airways and the breathing and the circul ation
of a human bei ng during nonents of distress,
correct?

Yes.

Now, when you joined the Airport detail, which was
approximately two years before this incident, were
you given sone sort of orientation program so that
you becone famliar with the airport facility and
what the airport facility would offer to you as an
officer if there was a nedi cal energency?

| got to the airport in April 2005. | wasn't
there for two years.

|"msorry, April of --

April 2007, sorry. | got to R chnond August 2005.
| wasn't at the airport for two years.

| see. I'msorry, when -- indeed. Wen you got
to the airport were you given an orientation

pr ogr anf

A progranf

Program neaning did they wal k you through the
facility; did they show you where the
defibrillators would be?

No.

No? Were you --

That's al nost two questions. Like was | given an
orientation? Yes, | did go through the airport.
And were you during that orientation inforned
about the nedical services that would be offered
at the airport?

There's anbul ance and ERS there, yes.

It's not so nuch what there was as were you told
about that at the tinme?

"' m not sure what you're asking.

Well, | guess what |I'm asking, to be point-Dbl ank,
is by the 14th of October, before this incident,
were you famliar with what the airport offered in
the way of energency nedical services?

If you're talking the ERS, yes, | was aware of

t hat .

If 1'mtal king what?

The emergency -- the Fire, Airport Fire
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Depart nent, yes.

Yes. And were you famliar with whether or not
the airport termnals had defibrillators?

You' re making a distinction between the airport
and ERS?

No, |I'mtal king about the term nal buildings,
Donestic and International, were you famliar with
whet her these term nal buil dings had
defibrillators?

Well, there was Energency Services there, so the
expectation is, yes, they would have them

Okay. Putting aside Energency Services, and

you' re speaking of ERS, are you not?

Yes.

Put that aside. They have a building of their
own, do they not, or --

Yes.

Yes. Putting them aside and what they would bring
to the table in terns of their tools, were you
awar e whet her or not the term nal buil dings had
defibrillators in various |ocations around the
term nal buil dings?

No.

And you didn't know that on the 14th of October?
No.

Do you know t hat today?

No.

Were you aware whet her there was oxygen avail abl e
in the termnal buildings other than through ERS?
There's anbul ance station in there, as well.

And tell nme just alittle bit about it. Maybe
everybody el se knows about this already. | wasn't
in the hearings fromthe begi nning. The anbul ance
facility is at the ERS office, is it?

There's -- we're tal king the anbul ance personnel
that ride around on bikes, as well as they have --
at the time they had their office set up in the

I nt ernati onal section.

| see. And | believe | may have been inforned
during these proceedings that those officers are
not on shift during the period in question here,
whi ch woul d have been one o' clock in the norning,
was that your understanding, or did you believe

t hey were avail abl e?

| can't recall what their shifts were.

Ckay. And were you aware whether the airport
term nals, separate and apart fromthe ERS, had
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bag and masks available in the -- in case of an
ener gency?
CQut si de of anbul ance and ERS?

Yes.

No.

No, you were not aware?
No, | wasn't aware.

Ckay. Now, you've testified M. Dziekanski becane
unconsci ous shortly after handcuffing, correct?
Yes.

That was a significant finding or observation by
you, was it?

That he went unconsci ous?

Yes.

It's a finding.

Par don ne?

|"mnot too sure what you nean, |ike he --

It's significant. D d you find it significant,
did you consider it to be alerting you to the fact
that there m ght be a dangerous nedical situation
arising?

Yes, that's why we called for Code 3 and we call ed
for an anbul ance.

Ckay, but one nonent. First -- the first call was
not for Code 3, was it?

No, that wasn't the initial call

No. And in fact the calls to the Anbul ance
Service were carried out by your coll eague,

Const abl e Bentley, wasn't it?

Yes.

Ckay. And on your observations that he was
unconsci ous did you conme to any m ndset of what
was -- what had caused his unconsci ousness? Did
you have any theory that you were working on at

t hat nonent ?

Any theory?

Yes. Did you consider what nay be causing his
unconsci ousness?

That's when you do the -- the checks. You're
goi ng through, |ike pulse, breathing,

responsi veness, you're assessing that, or are you
tal king sonething further?

No. So you were concerned about what m ght be
causi ng the unconsci ousness, is that your

testi mony?

Yes.

Yes. And you've stated in the IH T statenents
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that he started snoring.

Yes.

Yes. \What in your mnd was the significance of
heari ng hi m snore?

| -- the snoring?

Yes.

Wen | -- and | went over this before, with the
snoring is that -- and himnot pushing out,
alerted ne that he possibly went unconscious, and
that's when we -- | got off himand we rotated
hi m

| know that, I'm--

Yeah.

-- asking you a different thing, though. |'m

asking you what you read into the fact that you
heard himsnoring at that point in tinme? Ws that
significant in your m nd?

That he went unconsci ous, yes.

Par don ne?

That he went unconsci ous, yes.

No, that's not ny question. W know he was
unconscious. |'m asking what significance, if
any, did you take fromthe fact that you were
heari ng hi m snoring?

It's an observation.

Yes, and an observation that had significance to
you, or not?

| don't know what you're asking. A significance,
like it's sonething of note, sonething to observe,
and you're going through and doi ng the checks.

In your opinion, Oficer, was it nedically
consequential that you were hearing himsnore?
That's my questi on.

One nore tinme. |I'm--

I n your opinion --

I n my opinion.

-- did you consider it nedically consequenti al
that he was snoring. Did it have neaning to you?
It's an observation. |'mnot a trained nedical
personnel. It's sonmething that | noted and we
called for an anbul ance.

You' d agree with nme that Constable Bentley noted
at one point that his breathing was faint?

Yes.

Yes. And that there's been testinony given here,
even by Constable Rundel a few weeks ago, that his
breat hi ng was | aboured, these were his words,
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| abour ed breat hi ng.

Yes.

You agree with that?

Yes.

And in respect to the discolouration, you've
testified that you saw one ear turning blue; is
that correct?

Yes.

Now, you didn't see both ears turning blue?

No

And you didn't see his face turning blue?

No.

Ckay. Now, let's stop at this for a nonent about
the ear turning blue. In your training when you
did take the first aid course long before this
incident, were you informed that -- do you know
the term cyanosi s?

Yes.

And cyanosis is indeed where there is

di scol ouration of the skin, correct?

Yes.

And it's discolouration of the skin that is caused
by a lack of oxygen in the bl oodstream correct?
Yes.

Yes. And would you agree with ne that you were
taught when you did take the course that the first
areas of the body where cyanosis wll becone
evident are the extremties of the body?

Yes.

Yes. And you would agree with ne the ear and the
ear|l obe is considered one of the extremties of

t he body?

The ear?

Yes. That it's commobn to expect cyanosis to
appear in the earlobes as one of the first signs
of cyanosis because it's one of the extremties of
the body. Do you agree that that's what you knew?
No.

You did not. Do you agree the earl obes are one of
the extrenmities of the body?

|'"'mnot a trained nedical person.

Al right. Now, we have testinony under oath from
Const abl e Bentley, and |'m happy to take you to
the transcript, but I'mtrying to speed this up
unless it's necessary. Constable Bentley
testified that M. Dziekanski's face turned bl ue,
his face, not his ears, but his face. Now, you
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have no reason to di sbelieve Constable Bentley's
observations on that night, do you?

If that's his observations.

Yes. Can you explain howit is that Constable
Bent|l ey nmade that observation but you didn't? You
were as close as he was to M. Dzi ekanski, weren't
you?

THE COMWM SSIONER:  Well, | don't think that he can

expl ain that.

MR, ROSENBLOOM

C
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Did you have the sane opportunities to observe M.
Dzi ekanski as did Constable Bentley, you were as
close to M. Dziekanski as he was?

| can't -- | don't know how cl ose he was.

Al right. And you testified that he called for
Code 3?

Yes.

You didn't order himto do so. He decided in his
own discretion, didn't he?

As | stated before, if he didn't, I would have
told himto.

Al right. And why would you have told himto?
What was it that you were seeing to cause you to
believe it was elevated to a Code 3 call?
Because he's unconsci ous.

And the discolouration, as you witnessed it, as |
under st ood your testinony yesterday, was likely
because of bruising of the ear, that was your --
Because he was breathi ng, yes.

| heard your evidence yesterday about that, | want
to explore this. The fact that he was breathing
for sonme reason causes you -- or caused you to
believe that the discolouration was not cyanotic
-- a cyanotic condition and was bruising; is that
right?

Yes.

It's really inportant, | want to understand why
you say that. Are you suggesting that a person
who is cyanotic is not breathing? Are you
suggesting that if you see cyanosis you're not
likely to hear breathing?

You're still breathing and you can still get
cyanosis. Yes.

And so | don't understand why you were of the
belief that this discolouration you spoke of was
brui sing as opposed to cyanosi s because he was

br eat hi ng.
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He was breathing, and you' ve got to renenber there
was quite a struggle before we actually got him
down and got hi m handcuffed, and he actually hit
the ground. So I'mnot too sure if he hit his
head, and that's what | said before.

Yes. Now, as you were having to nmeke this
judgnment call, whether he was cyanotic or whet her
he was -- it was from bruising, you'd agree with
me that both theories were plausible, that he was
cyanotic or that he m ght be a situation of having
been bruised? You'd agree that both were

pl ausi bl e possibilities, right, or did you
conpletely exclude the possibility of cyanosis
here?

He was breathing at the tinme, so | assuned that it
was because of the struggle and the fall and him
hitting the ground.

Constabl e Bentley further testified in these
proceedi ngs that again speaking of the period
before the Fire Departnent arrived, he testified:

| knew it was a serious nedical matter

Ungquote. Do you agree that your opinion at that
time it was a serious nedical matter?

Yes.

Did you consider that M. Dziekanski at that point
intime, before the arrival of Richnond Fire, was
seriously nedically conprom sed?

Wuld | agree that he was seriously nedically
conpr om sed?

Yes.

No.

So you're agreeing with ne that it was a serious
medi cal matter, but you did not feel that he was
medi cally conprom sed, is that correct, or
seriously nedically conprom sed?

And as | stated before, that was ny reluctance to
remove the handcuffs. | thought he would gain
consci ousness and come sw ngi ng agai n.

Had -- all right. | want to focus on the pul se
taking by you and your team after he was
unconscious. | want to focus for a nonent on M.
Trevor Enchelmaier. You knew him before this
incident, didn't you?

|"ve worked with himat the airport, yes.

Yes. And you worked with him and took | unch
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breaks with hinf

Lunch breaks? No.

No, you never had a neal with hinf

' ve had norning coffee when we have a debrief in
the norning after the norning neetings.

And that was a conmmon thing for you to do with M.
Enchel mai er, wasn't it?

And Anmbul ance, ERS, and Operations, yeah, it was
sonet hing that we did.

And you were friendly with M. Enchel maier, first
name basis?

Yes.

Yes. And in fact you socialized with hinf

No.

Not at all?

No.

You never saw himoutside of the YVR area, YVR
term nal area?

No.

In your notes you sonetines refer to himsinply as
Trevor, is that because you were very famliar

wi th hinf

For Trevor, the last nanme witing out Enchel maier,
| usually wote down Trevor, YVR Security.

Now, you were wearing gl oves during the takedown
and during the handcuffing. | believe you pointed
to us yesterday where you believe it shows,
depicts in the frames that you took your gl oves
of f at one nonent, at one point in time, correct?
Yes.

And then you put them back on?

Yes.

How regularly were you nonitoring the pulse of M.
Dzi ekanski from the nonent of handcuffing until
the first responders arrived?

How many tines? | did it continuously.

What does that nean? Can you give ne sone sense,
and | know we're trying to pin you down here, but
we're tal king about a period of approximately ten
m nutes, | believe, | stand corrected, but about
ten mnutes. Are we tal king about taking pul se
every 15 seconds or every mnute or every two

m nut es, approxi matel y?

No, | routinely nonitored the breathing and I
remenber Trevor had stepped in and checked him as
well. | can say he did it nore than once, or did

it once. But |I can tell you for nyself |
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continually nonitored him

Ckay. |'mnot speaking just a monitoring. |'m
now focused on the taking a pulse, and |I'm asking
you approxi mately how frequently you took the
pul se of M. Dziekanski from handcuffing until the
first responders arrived?

How many tines? | couldn't tell you.

VWell, do you have any nenory whether it was once,
twce, ten tinmes, 20 tines, is there any figure
you can give us to assist us in our approximtion?
| did not keep track of how many tines | checked
hi m

And each tinme you did take his pul se you renoved
your gl oves, took the pul se, put your gloves back
on; is that correct?

Yes.

Why did you keep putting your gloves back on?

As | stated before, | thought he'd gain

consci ousness, and he'd conme up swi nging, so | was
-- had ny gloves on to have to deal with himin

t hat case.

Forgive me, but is it inportant for you to have
your gloves on if he does regain consciousness and
cones to?

They gl oves are a safety precaution, and |I've

al ways done that.

So each tinme you took his pul se you took the

gl oves off, did the pulse, put the gloves back on,
then did this repeatedly?

| took it -- well, | took it off not to just take
the pul se, but to feel the chest, to observe and
-- but, yeah, | had to take the gloves off to
check his pul se.

And you have no idea --

How many tinmes | did it.

-- how many tines, how many tines you did it.

Now, you were checking air passages, were you,

ai rways?

Not i ng breat hing, yes.

Sorry. Now, isn't that a different matter about
breat hing? So you were checking his breathing by
putting your ear close to him is that correct?
Yes.

You never did check the airways by putting himon
hi s back and bringing the back of the head --

No, | didn't do that.

Al right. You renenber from your courses that
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that's an appropriate thing to do to check for
obstructions in the air passages?

Yes.

And t hat when one is unconsci ous one can be
suffocating fromthe obstruction of the tongue?

I f you put himon his back, yes.

No, even when he's not on his back, that a tongue
can be obstructing an air passage?

Yes.

Yes. And you have testified that you placed him
in a recovery position; is that correct?

Yes.

| want to spend sone tinme with you now about
testinony given by the captain of the R chnond
Fire Departnent, Captain Kirby G aene. Do you
know hi n?

No.

No. You've never net hinf

O her -- other than that night.

O her than that night.

No.

No. He has conme forward to this Conm ssion, and
he's testified under oath and he -- and again with
any of this testinmony if you want ne to read the
portions of transcript of his testinony, |'m happy

to doit. He' s testified under oath that when the
Ri chrmond Fire Departnent arrived, M. Dziekansk
was not in a recovery position. Now, let ne cone
at it this way. Firstly I want to ask you when
did you first notice Richnond Fire first
responders arriving at the scene, when they wal ked
into the secure roonf

Yes.

Al right. And at that nmonent he testifies that
M. Dzi ekanski was not in a recovery position. Do
you agree with that?

And | said before, he's handcuffed so it's not
going to be, it's -- | called it the -- a nodified
recovery, because | have himon his side.

Do you consider that he was in a three-point prone
position, is that what you're saying?

| don't know what you nean by that.

You don't know, okay. M. -- Captain Gaene's
testinony, as | understand it, is that he can --
he observed on his first entry into the area M.
Dzi ekanski flat down and not in any way in a
three-quarter or recovery position. You would
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deny that that was his position at the point where
the Fire people arrived?

| know what | had himin, and that's -- | can't
comment on what he said.

Ckay. Now, leading up to Richnond Fire's arrival
you' ve told us you were famliar with the ERS
services right at the airport.

Yes.

W're led to -- we're infornmed through this

Comm ssi on and through testinony that they're
about 800 netres away fromthe scene of this

i nci dent, correct?

800 netres?

Approxi mately. Less than a kil onetre.

Yes.

Yes. Did you as the officer in charge ever
request of the YVR people that were in the
vicinity to call ERS into this situation?

That's not what we do as police.

That's not what we do, what does that nean?

We call in energency services and we don't ask for
specific | want anbul ance, I want ERS, | want --
you don't ask for the specific nedical personnel.
When you call it in, and the expectation is the
near est possible or the cl osest avail able
energency services would be there.

Did you ask M. Enchel mai er, since he was there
with you, why isn't ERS here?

Not that | can recall.

Were you surprised that they weren't attending
when they were so cl ose?

Was | surprised?

Were you surprised?

My expectation is when | called that 1'd get the

-- the -- or the closest avail abl e energency

servi ces.

Al right. D d you ask any of the YVR people in
the vicinity -- well, you didn't ask themto bring

a defibrillator because you didn't know they were
in the termnals; is that correct? You never
asked for one?

No.

Did you at any time |eading up to the first
responders' arrival, the Fire Departnent, place
M. Dzi ekanski on his back?

No.

Renove his handcuffs and place himon his back?
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C Captain Graene stated further, and I want to go to
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the transcript, because it's inportant for you to
hear it verbatimas to what he said in this
hearing and | want your response to it. And | am
going to a transcript of these proceedings of

January the 27th. It's the in chief exam nation
of M. Vertlieb with Captain G aene, and it's
right -- 1'll give you the page, |I'msorry.

haven't got the page previous and if there's any
i ssue here, during the break we can get the
precedi ng page. But at the top of page 38 you
give an -- Captain Graene gives an answer:

Well, generally if it was fromhere to the
back of the room --

- he's speaking of when he was arriving -
-- they -- | -- you could see them just
standing. And the sane with the security
peopl e, they were just standing. Nobody
seened to be doi ng anyt hi ng.

And he's speaking of you and your officers when he

says "they were just standing”". Do you see that?
Yes.
At anot her portion of the transcript, I'mgoing to

ask for your comments about this, and this is
transcri pt again of Captain G aene, Cross-

exam nation by M. Kosteckyj, he says -- |I'm
sorry, I'll let you -- if you' d go to page 49,
which is in front of you, question, line 33,

Oficer. Li ne 33:

C Now, when you arrived, | think your evidence
was that you were about 40 netres away from
the scene and you could see the scene for

about 40 -- from about 40 netres away; is
that correct?
A Yes, sir.

And then |ine 43:

C All right. And | think at the tine you said
that there were at |east four Munties
standing within about probably ten netres of



OCO~NOUITRAWNE

78
Cpl . Benjam n Robi nson
Cross-exam by M. Rosenbl oom (for Governnent of Pol and)

(cont' d)

the patient, but that nobody was nonitoring
him is that correct?

A Yes, sir.

Next page, question, line 1:
How far away were they standing from M.
Dzi ekanski ?

A |'"d say the three that were together were
about ten netres and maybe the -- and the one

O 0O > O P>

ot her guy was five netres away.

Now, that is the evidence under oath of Captain
Graenme. He is testifying that when and his team
arrived at the scene of M. Dzi ekanski, none of
you, not yourself nor your officers, were in
attendance around M. Dzi ekanski, in fact, you
were nmetres away. Do you accept Captain G aene's
testinony as being accurate?

| was with himtill | turned himover to the

ener gency personnel .

Vell, and Captain Graene was part of the energency
personnel ; is that correct?

Likel -- like |l told you before, I don't know who
| was dealing with at the tine.

well --

Li ke, what their nanes were or who they were. |
remenber dealing with the fenmale, the one that --
Well, | believe the testinony is that Captain
Graene cane in with a femal e assistant as part of
his team So let's assunme the testinony is that
they arrived together. M question is when the
first responders arrived at the scene, is Captain
Graene correct in having testified under oath that
you and your fellow officers were nmetres away from
M. Dzi ekanski ?

THE COW SSIONER:  |I'm sorry, you know, the proper way

to put that is: Do you agree with that view or
those facts, not with the w tness.

MR, ROSENBLOOM

C

Do you agree with that view and with those facts
as Constable -- excuse ne, as Captain G aene as
testified?

MR, BUTCHER: It's not facts, with respect, it's

evi dence. It's contested evidence, as we all
know.

THE COW SSIONER: | see nothing wong with termng it
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as facts, because we're dealing with the testinony
of a witness.

A Ckay, do you want to ask ne agai n?

MR, ROSENBLOOM

| bet you want ne to ask the question again.

Yes, because everyone was -- Yyeah.

My question is, having read to you the portions of

evi dence given by Captain G aene, do you agree

that his evidence accurately states what was

happeni ng when they first arrived?

MR HRA: Wth respect, it's inproper to have one
witness testify as to the accuracy of another
W tness's evidence. But if the question were
posed as follows: Do you agree that when the
firefighters first arrived you were ten netres

OO0

away or five netres away, | can see no objection
to that.
THE COW SSIONER:  Well, this is not a crimnal trial.
MR H RA: | appreciate that.

THE COW SSI ONER:  Technically you're quite correct but
on the other hand, M. Rosenbloomis pretty close.
So go ahead.

MR, ROSENBLOOM Well, then of course I'll do it again
and there will be an objection fromone of the
| ast RCMP counsel that hasn't yet objected. |
i ke this tag-team approach to things, but not
when I'mvictimzed by it.

C The question is, Oficer, |'ve given you the
portions of evidence from Captain G aene. He
states in his evidence that you and your officers,
fellow officers were netres away from wm.

Dzi ekanski when he approached the scene. |Is his
evi dence accurate, based upon your nenory?

A | was kneeling with himand | was beside himuntil
| turned himover.

C And that being the case, | am assum ng that you

are contradicting the evidence that was given by
Captain Graene; is that correct? They're
contradictory, aren't they, if you were right at
M. Dzi ekanski until he was turned over, that
contradi cts what Captain G aene --

THE COW SSI ONER: M. Rosenbloom | think you should
nmove on. It's not appropriate for one wtness to
comment on the evidence of another witness. |'m
trying to give you lots of |eeway here, but you
shouldn't do it this way.

MR. ROSENBLOOM  Ckay.
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THE COW SSI ONER: The witness is giving his view of it

and you're putting certain things to him | think
you have your answers.

MR, ROSENBLOOM  Thank you.

C
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Now, | cone to the issue of the renoval of the
handcuffs, or the request for the renoval of the
handcuffs. Did | understand you yesterday to be
saying that you do not recollect being asked to
renove the handcuffs by the Richnond Fire teanf

| renmenber speaking to a female, and that was the
one | was having conversations wth.

Yes.

If this is the sane person, like if -- and I'm
pretty sure you woul d have interviewed her by now,
but that was the one | was dealing with and | was
havi ng this discussions of the renpoval wth.

Yes. And it was with that woman that you inforned
her that it was -- you would not have the
handcuffs renoved at that point in time; is that
correct?

No, I -- and | told her "It took four of us to get
it on, like I"'mreluctant to renove them Can't
you" -- and | told her, "Can you work on himwth
themstill on?" right, or "Assist himw th them
still on?" And she said, "No, can you renove
them" | said, "Ckay, then you have to be

prepared to back away because it took four of us
to get it on. And so you have to be ready to nove
in case we have to control himagain."

Yes. And so you refused to have themtaken off?

| didn't refuse. | was reluctant.

Vell, reluctant in that they would only be renoved
if you so directed, correct? You were in control.
Yes.

Ri chnond Fire weren't able to renove the handcuffs
wi t hout obviously your intervention.

Yes.

And you weren't approving that -- you weren't
all ow ng that to happen, were you?

| -- | asked her if they can work on himw th them
on, and she goes, "No, can you take themoff."

And | said, "Okay, then you have to be ready."
Initially I was reluctant but, no, when they asked
the second tinme | said, and I gave themthe
war ni ng, and then | had them renoved.

Let's put aside for a nonent the second tine. |'m
focused on the first tine. You were asked by
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Ri chnmond Fire to renove them and you said no,
correct?

| was reluctant.

Rel uctant and the bottomline is you said no, you
didn't have it done, did you?

Fromthe first request? No.

No. And you were aware that they were requesting
that the handcuffs be renoved for their purpose of
assessing the state of M. Dziekanski, is that
fair to say?

And that's why | asked them "Can you do it with
themon, with the handcuffs on," and that's when
t hey asked to renmove. Then | gave themthe
warni ng that us four taking it off, or --

And when -- I'msorry. And when you asked if they
could do it with the handcuffs on, they said no,
right?

Yes.

But you didn't renove them

No, then |I gave themthe warning, then they were
renmoved

Vll, that was after the EHS anbul ance peopl e
arrived, is that not fair to say?

All 1 can recall is | dealt with a female and we
had this discussion before they were renoved.
Well, the testinony before these proceedings is

that the handcuffs remai ned on M. Dzi ekanski
until the EHS arrived at the scene, which was a
mnute to a mnute and a half after the arrival of
Ri chnond Fire. Do you understand that?

All -- all I can tell you is what | did and who |
had di scussions wth.

Yes.

And that's all | can recall

And what you recall is being requested to renove

t he handcuffs at first instance, saying no to
that, and then subsequently renoving themat a
|ater time, correct?

Yes.

Is that your testinony? Okay. Captain G aene
also testified in these proceedings - just give ne
a nonent, please - that on their arrival and
attenpting the best assessnent they could do in
the circunstances, that the woman you speak of,
who was part of his team attenpted to detect a
pul se and found that there was no pul se

what soever. You understand that was the testinony
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gi ven?

A If that's what you're telling ne.

C At what point prior to Richnond Fire's arrival are
you saying you took the | ast pulse?

A | can't tell you.

C No i dea?

A No i dea.

C A mnute, two mnutes, three m nutes?

A | couldn't tell you

THE

THE

THE

233

COM SSI ONER: Now, Mr. Rosenbloom |[|'mjust
wondering how we're doi ng here.

ROSENBLOOM | think we're doing quite well in
terms of timng, and | think that's the question
you're asking. | would like just a few nore
m nutes, to then take a coffee break, and | am
confidently going to conclude within half an hour
foll ow ng the coffee break.

COM SSIONER: All right. | amvery -- | would
like to finish this witness today if at al
possi bl e.

ROSENBLOOM | am - -

COM SSIONER: All right, go ahead.

ROSENBLOOV: | am confident at ny side of it that |
will be completed within 20 mnutes to half an
hour in the latest, which hopefully will afford ny
| earned friends the re-exam nation.

COM SSIONER: All right, go ahead.

ROSENBLOOM  Thank you.

Captain G aene further testified that in his
opinion on the arrival of R chnond Fire M.
Dzi ekanski was dead. M question is --

H RA: (Indiscernible - away from m crophone) if
you' ve got a transcript reference I'd like to see
it. | don't recall that.

ROSENBLOOM  |' m happy to do that.

H RA: | stand to be corrected.

ROSENBLOOM | refer ny learned friend to the
transcript of January the 28th. | don't have a
| ot of copies, sol'll give one to M. Harris and
he can -- I'll pass one up to the Comm ssion and
one to the w tness.
| amreferring you to page 29 of the transcript of
January 28th. I|I'mreferring to line 41. This is
exam nation by M. Harris of Captain G aene.
Question 41:

And, sir, at the point where you went to this
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gent| eman and your officer Caneron did his
assessnment - and we're tal king before B.C
Anmbul ance arrived - what was your view, sir?

A My view of the patient?

C Yes.

A That he was dead.

Do

you recoll ect Captain G aene informng you of

that fact --

A No.

C -- around that tinme?

A No.

C When did you | earn or when were you infornmed that
in fact M. Dzi ekanski had passed away?

A VWen | was infornmed that he passed away? After
t he anbul ance energency personnel were dealing
with him

C All right. [1'mgoing to suggest to you, Oficer

that your efforts in caring for M. Dzi ekansk
after he was handcuffed fell short of what would
be expected of you as an officer of the RCMP. |'m
going to further suggest to you that in fact --
"' m going to suggest that you were reckless with
the life and death of this man. Do you deny that?

A Yes.

MR. ROSENBLOOM  Okay. | have further exam nation to
do, but this may be an appropriate nonent.

THE COW SSIONER: All right, ten m nutes.

THE REG STRAR We will recess for ten m nutes.

(W TNESS STOOD DOWW)

( PROCEEDI NGS ADJOURNED FOR AFTERNOON RECESS)
( PROCEEDI NGS RECONVENED)

THE REA STRAR: The hearing is now resuned.

CPL. BENJAM N ROBI NSQN, a
W t ness, recall ed.

CROSS- EXAM NATI ON BY MR ROSENBLOOM ON BEHALF OF THE
GOVERNMVENT OF PCLAND, conti nui ng:

C O ficer, on Monday of this week you testified that
this incident should never have happened, and at
t he begi nning of ny exam nation of you yesterday |
asked for you to explain yourself as to what was
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meant by you when you said that. You infornmed ne
at the beginning of nmy exam nation that you felt
that this incident wouldn't have happened if M.
Dzi ekanski had not picked up the stapler, correct?
Yes.

" mgoing to suggest to you now that I'mat the
end of ny cross-exam nation of you, that a
contributing factor in how this incident unfol ded
and in M. Dziekanski's death was how you and your
fellow of ficers handl ed the events of that

evening. Are you willing to agree wth me about

t hat ?

We handled it consistent wth our training.

Ckay. Let's put aside your training. Wuld you
agree with nme that the way you and your fellow

of ficers handl ed the evening contributed to how
this event unfolded and led to M. Dziekanski's
deat h?

No.

You woul dn't do anything differently?

No.

Now, OfFficer, we've spoken about your training to
acutely observe events that unfold around you in
the course of your duties, and you'd agree with ne
that the recording of incidents by you after an
event can determ ne the innocence or guilt of
citizens who are often dependent upon the accuracy
of your recorded observations of an incident. You
agree with that, don't you?

Yes.

And so as a result you are trained to be so
careful in how you transcri be events that you have
W t nessed because so much is at stake for the
general public, is that fair to say?

Yes.

Now, |'ve been struck by the consistencies with
the errors that each of you, neaning the four

of ficers, have made during your testinony during
these | ast three weeks, and |I'm speaking of the
rai sed stapler; I'mspeaking of the yelling; |I'm
speaki ng of the advance novenents of M.

Dzi ekanski; 1'm speaking of the second tasering
while still standing, when in fact he was down;

| " m speaking of the officers having tackled himto
the ground. \What becane evident to nme was the
consistency in the reporting of these m stakes by
all four of your officers, and ny question is
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this --
MR HARRIS: Sorry, | amgoing to interject. M friend

THE
THE

THE

THE

THE

O >

MR.

has given a laundry list of things that are not
the sane in all the officers' statenents nor the
sanme in their evidence, and he's lunped it
together like it is consistent inconsistencies
anongst all the officers in a laundry list |ike
that is incorrect.

ROSENBLOOM  Well, | can go itemby item | wll,
if this conforts ny friend in any way, | wll say
generally --

COMWM SSI ONER: M. Rosenbl oom

ROSENBLOOM  Yes.

COWM SSI ONER: What do you hope to gain by this?

ROSENBLOOM  What | hope to gain by this is to
suggest to the witness that as the testinony is
t hat they have not spoken to each ot her.

COW SSI ONER: Yes.

ROSENBLOOM  That there -- 1'mgoing to suggest,
that it isn't a coincidence that there are these
version of events given by each officer that | am
suggesting is --

COW SSIONER:  And the Corporal is going to say --
we all know exactly what the Corporal is going to
say to your question.

ROSENBLOOM  Yes.

COM SSIONER: And that's indeed what he's said al
al ong.

ROSENBLOOM  Yes. To which | am going to suggest
to the Corporal that you and your and your fellow
officers collaborated to fabricate your story in
the expectation that it would justify your conduct
the night that M. Dziekanski died. Do you deny
t hat ?
| deny that.
| amgoing to further suggest that you and your
fellow officers were fast at work at the scene
cooking up the story and you continued your
col | aboration at the detachnent office. Do you

deny that?
Yes, | deny that.
And lastly, officer, I'Il be less charitable. I'm

going to suggest to you that you and your fellow
officers intentionally msled the IHT

i nvestigators and you continued to |ie under oath
before this Comm ssion. Do you deny that?
HARRI S: Those are two questions again.
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MR. ROSENBLOOM |'Il break them down.

MR. HARRIS: Break them down, please.

MR. ROSENBLOOM |'m happy to break them down.

C "' m going to suggest to you that you and your
fellow officers intentionally msled the IHT
i nvesti gat ors.

A No, we did not.

C And I"mlastly going to suggest to you that you
have been |ying under oath before this Conmm ssion.
Do you deny that?

A |'ve been telling the truth

MR. ROSENBLOOM | have no further questions.

THE COW SSIONER: All right. 1Is there any further
gquestions?

Al right, Oficer, thank you very nuch.

You' re excused.

(W TNESS EXCUSED)

MR. VERTLIEB: Wsely or otherw se, we have concl uded
the avail abl e evidence for today. W
anticipated --

THE COW SSI ONER: | woul d have thought so.
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MR. VERTLIEB: Yes. W thought we m ght, just based on
the way it was going and to acconmopdat e people's
schedul i ng, we should break now, if we may, and
then start tonorrow at 10:00. The first w tness
tonorrow will be fromthe Anmbul ance Service. W

have two of those people in the norning. | am not
sure if we can get through all four anbul ance
attendants tonorrow or not. | think we'll just
have to see how that goes. If we can, we wll

But the hope might be in the nost optimstic world
that we'll do the four anbul ance attendants

tonorrow and then for next week we will be dealing
with the evidence of the people in Poland. And so
because that will be a bit nore of an uncertain
event with translation tine and tine changes, if
we don't finish the anbul ance peopl e tonorrow,
then we may not bring them back next week until we
know for sure what's happeni ng.

THE COW SSI ONER:  Yes.

MR. VERTLIEB: But if you're confortable with that, |
think that's what we should --

THE COW SSI ONER:  Oh, yes, | understand that. Yes,

M. Neave.

MR. NEAVE: Thank you, M. Comm ssioner. | spoke to ny
| earned friend, M. Vertlieb, on the issue of the
roundi ng up point that | alerted you to.

THE COW SSI ONER:  Yes.

MR. NEAVE: And | have been able to confirmthat the
roundi ng up occurs at 10 mlliseconds. So at 5.1
would roll up to 6 on the downl oad.

THE COW SSI ONER: All right, thank you very nuch.

MR. NEAVE: Thank you.

THE COW SSIONER: All right, then. W understand
where we're at and | think that counsel was clear.
The difficulty is, is that when we're dealing with
the witnesses fromPoland it's going to be, as |
understand it by way of telephone and by way of
video, is it, and tinmes will be difficult and we
don't quite know how that will go. So in the
event that the anbul ance people are not finished
tonmorrow, that procedure fromthe w tnesses from
Pol and will not be interrupted.

Al'l right, thank you. Ten o'clock tonorrow

THE REG STRAR. The hearing is now adjourned until ten
o' cl ock tonorrow norning.

( PROCEEDI NGS ADJOURNED TO MARCH 26, 2009 AT
10: 00 A M)



