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REG STRAR. The hearing i s now resuned.
COWM SSI ONER: Good norning, all.

VERTLI EB: The next witness is Superintendent Wayne
Ri deout. Onh, there he is. Thank you.

REG STRAR: Good norning, sir.

W TNESS: Good nor ni ng.

REG STRAR. Before you are seated, do you wish to
be sworn?

W TNESS: Yes, please.

SUPT. WAYNE RI DEQUT, a
W t ness, sworn.

REG STRAR.  WII| you state your full nane, please.
My nanme is Wayne Eric Rideout. | am a peace

of ficer and a nenber of the Royal Canadi an Mounted
Pol i ce.

REG STRAR:. Thank you, you nay be seated. Counsel.

VERTLI EB: Thank you, M. G es.

EXAM NATI ON I N CH EF BY MR VERTLI EB

C
A

OO0
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Superintendent, please take us through your
background with the RCWVP.

Yes, M. Comm ssioner. | currently have 27 years
of service wth the Royal Canadi an Mounted Poli ce,
fromthe spring of 1992 to June of 2008. | have
been with the Major Crine -- various Major Crine
Sections throughout the Lower Mainland. And from
t he June of 2003 until June of 2008, | was a
menber of the Integrated Hom cide Investigation
Team the |ast four-and-a-half years of that as
the O ficer in Charge of the Integrated Hom cide

| nvesti gati on Team

When did you achi eve the rank of Superintendent?
In the spring of 2007.

And just so we understand the hierarchy, what
person woul d be above you in rank in British

Col umbi a?

The next rank in the Royal Canadi an Mounted Police
above Superintendent is Chief Superintendent.

And who was that in '07 and ' 08?

Well, there's a nunber of them sir, in the
province. M direct supervisor at the tinme was
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Chi ef Superintendent Dal e McGowan.

V-c-capital -G MGowan?

That's correct.

And who is next above the Chief Superintendent in
rank?

Assi stant Comm ssi oner.

And who was that at the tine '07-'08?

Assi stant Comm ssioner Peter CGerman was the

Assi stant Comm ssioner and District Oficer, the
O ficer in Charge of the Lower Mainland District.
And the person in charge of "E" Division in '07
and ' 08, please, who was that?

The Commanding O ficer is Deputy Comm ssioner Gary
Bass.

And | just want to ask you about Al Macintyre, his
rank, please, in '07-'08.

His position at that time, sir, I'mnot sure
exactly when he went into that position but it
currently and for sone tine has been the Crim nal
Operations O ficer for the Province of British
Col unbi a.

Wul d he be bel ow or above Gary Bass?

One bel ow, sir.

These are nanes that appear in e-mails that we're
going to mark as an exhibit shortly, that's why |
want to take you through that.

Yes, sir.

So you were in charge of IH T and your rank was
Superintendent at COctober of 2007?

That's correct.

W' ve heard about a briefing that took place at

Ri chnond detachnent in the norning of COctober 14,
in other words, shortly after M. Dzi ekanski
passed away. You're famliar with the briefing
that took place, although you were not at that
briefing; is that correct?

That is correct, sir.

You have never spoken to the four police officers
i nvol ved in the Dzi ekanski incident who attended
at the airport?

| have not spoken to themor net them

MR, VERTLIEB: Now, | wanted to ask you about these e-

mai |l s, and maybe this is a good tinme to mark them

Just for your benefit, M. Conm ssioner, |ate
yesterday we received a series of e-mails from Ms.
Roberts and we have themin chronol ogi cal order,
we believe that we've been able to do that, and
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our office, your staff has nunbered the pages at
the bottomjust to nake it easier for reference.
So we have those here for you. Unfortunately,
when they were sent out to all of our coll eagues,
because it was late in the day and they were given
in hardcopy and not easily -- we had to scan them
your people had to scan them ny coll eagues of the
bar woul dn't have the page nunbers on. W' ve
tried to accommbdate as best we can in the very
short working tinme, but we'll just have to deal
with this the best way we can

M5. ROBERTS: M. Commi ssioner --

MR. VERTLIEB: So | have two copies of the e-nails, one
for the -- for M. Gles and one for you, M.
Comm ssi oner.

MS. ROBERTS: M. Conm ssioner, not all of these e-
mails are directly relevant to the areas on which
you advi sed you wi shed to hear from Superi ntendent
Rideout. 1'd ask that we only mark those e-mails
that are referred to during his evidence and t hat
are relevant to what you wish to hear from
have no objection to you viewing them but once
they're marked an exhibit, of course, they go into
the public domain, and not all of themare
strictly relevant. | have been generous in terns
of what | produced to ny -- ny friend, Conm ssion
counsel

THE COW SSI ONER: All right, thank you very nuch, Ms.
Roberts. W' |l take the usual course we do in the
trial procedure.

MR, VERTLI EB

C So now we want to just tal k about the nedia
approach to the case. W've heard from Ser geant
Lemaitre, and you know that he was here and gave
evi dence to the Comm ssi oner.

A Yes, | do.

C And you know that Corporal Carr was al so here and
gave evidence. You know t hat.

A Yes, | do.

C VWhat was the reason that Corporal -- that Sergeant
Lemaitre was involved initially, as far as your
under st andi ng goes?

A Wel |, ny understandi ng, which of course |I had

| earned later, was that Corporal Carr had
contacted Sergeant Lenaitre because the incident
had occurred at the YVR International Airport, and
because of the potential profile of the airport
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incident, felt it perhaps was worthy of calling in
the "E" Division Conmunications in person.

And then we heard from Corporal Carr that after a
couple of days IH T took back the nedia side of

t he case, and he used his own | anguage, but it
cane through clearly to us here in the hearing
roomthat Corporal Carr, as a nenber of IH T, was
going to take over all nedia. That was under your
di rection?

Yes, it was.

Now, what was -- was the reason for that because
it was inpractical for Lemaitre being in Vancouver
to deal with IHT in Surrey, or is that one of the
factors?

That woul d not be ny understandi ng of the primary
reason for that, sir.

Well, et me just put it this way. Corporal Carr
told us, as | understand it, | could be wong but

| think I'"ve got it correctly, there were two
reasons that IH T took over the nedia approach and
taking away, as it were, from Sergeant Lenmitre.
One was it was inpractical because Lenamitre is in
Vancouver and IHIT's in Surrey. Now, is IHT in
Surrey?

That's correct, yes.

Ckay. Second thing is there was a desire to stop
medi a rel ease on evidentiary issues and facts, and
start the nedi a approach based on the process.

The latter part of your comments are correct, sir.
We as a homcide unit do not, should not, or have
a duty to not discuss evidence in the course of
our nedia releases. Corporal Carr is attached to
| H'T as our spokesperson and, in ny view, should
have been the primary nedi a point person on this
case. So when | becane aware that rel eases were

t aki ng place through other sources, | put a stop
toit.
Ckay. And you becane aware then very early on

that there had been incorrect information provided
to the public?

Yes.

Did that concern you?

Yes.

So what did you do about that?

We anal yzed the situation or | analyzed the
situation with respect to the information that had
been rel eased. That information should not have
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been rel eased into the public domain at that tine,
and 1'd like to explain the reasons why that is
inportant, if that's all right.

Pl ease.

Early -- in the early stages of any investigation
we are gathering information, we are gathering
evidence, we are trying to collectively as a group
of investigators find out what has taken pl ace,
what has happened, and piece that together. It is
on a very rare occasion that we have a good handl e
on that information early on. It takes days, it
takes weeks to really accunul ate and get an
under st andi ng of what has taken place. It is not
good practice to be rel easing specific pieces of
information both for -- that may ultinmately result
in crimnal prosecution but we rarely have our
facts straight early on. And that is really a
standard protocol that is applied by IHT in al
cases, that we don't tal k about that evidence and
we certainly don't make comments around specific
evi dence early on.

Havi ng had the evidence, though, commented on, and
havi ng sone of those statenents froma person in
authority, such as Sergeant Lemaitre, be
incorrect, 1'd like you to tell us your decision-
maki ng process, either up the line or down the

I ine, about correcting that information.

Certainly, sir, and ny answer w |l be sonewhat

mul ti-faceted, but if you'll allow nme. The
structure that exists inthis -- this province and
el sewhere in the country is one we refer to as a
maj or case managenent protocol. Wile | was not
the original team comuander, | certainly becane

t he team commander of this investigation

approxi mately one nonth after the investigation
commenced. A team commander is a person with

i nvestigative oversight, managenent oversight of a
specific investigation. That individual is
responsi ble for what we refer to as the speed,
flow and direction of the investigation, and the
continuity, containnment, the guardi anship of

evi dence for presentation to whatever oversight
body that case nay go to.

In this case, of course, our first thought
process was advancing this case as it unfolded to
a Crown counsel and perhaps a crimnal court. So
we, as -- as when we were tasked with this
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investigation, IH T s responsibility was to
conduct an i ndependent investigation of the death
at YVR, the death of Robert Dzi ekanski at YVR
That inherently puts us in a sonewhat of a
difficult position with respect to nedia. W nust
provide information to the public. The public

-- public and nedia are extrenely, if you wll f

a lack of a better term hungry for information.
But at the sanme tine we nust guard evidence, we
must protect that evidence for presentation to a
court for a prosecutor, and can be and have been
criticized for the rel ease of specific pieces of

i nformati on and evidence that could be the subject
of cross-exam nation review, answer and defence at
acrimnal trial. So we find ourselves in a
somewhat of a difficult position. Again we can be
criticized for lack of information, but we can be
equally criticized for providing too nmuch
information, particularly when it cones to

evi dence.

So the debate becane early on was that
information had in fact been provided, primarily
in this case ny understanding was that two cycl es
of the CEWwere -- there was two cyclings of the
CEWwas the information originally supplied by
Sergeant Lenmaitre.

It was ny view early on that we had very
little information, and | think that the -- the
i nherent nature of the application of the CEW the
application of the device, that is designed to be
less lethal, to take people into custody in a way
that's not in fact nmeant to harmthem presented
sonme interesting debates and interesting chall enge
with respect to evidence. So if |I can be -- if |
can clarify, the actual -- the device itself and
the application of that device, really becane the
centre of any contentious issues or any issues
with respect to whether crimnal charges were
warranted in this case. M point is this, is that
the -- the nunber of cycles, whether the
application of those cycles, whether they were in
contact or not, whether the use of force was
justified or not and what the cause of death were,
were highly relevant to the crimnal prosecution
and the decision on crimnal charges. Therefore
my decision was that it was -- the actual nunber
and the issues pertaining to the application of

S
S
or
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the device were central to any potential crimnal
prosecution and there was no way to provide that
information without getting into | engthy nedia
debates on that, potentially damagi ng any cri m nal
prosecuti on.

And | hope in that |I've answered your
guestion. It was fairly...
And that's a decision you made in consultation
W th your superiors?
| made the decision and | advised ny superiors,
sir. Certainly there was consultation. There was
di scussion in general terns about what types of
things would be in the nedia. But as the mgjor
case nmanager, as the team conmander, it was
ultimately ny decision to guard evi dence.
| understand that, but just in review ng sone of
your e-mail correspondence, there's e-nai
correspondence between you and Peter Gernan.
You' ve already told us who he is.
Yes.
There's reference to Al Macintyre, you' ve told us
who he is.
Yes.
There's reference to Gary Bass, you' ve told us who
he is.
Correct.
So the point is, is that when you were doing this,
you were clearing your approach with the people
above you in the RCWVP.
| don't agree that | was clearing it with them
was telling themwhat ny approach and ny position
on it was, and they agreed with that position.
Right. And stands to reason that as your -- those
gentl emen being your superiors, if they disagreed,
they could tell you to do sonething el se?
It would be a difficult position, in ny view, sir,
as the maj or case manager, yes, the RCW is a --
IS an organi zation, everybody has a superior |ike
any -- |like any other organization, but if I'm
making the calls with respect to the integrity of
evi dence and process, then ultimately it's a very
difficult call for soneone above nme to start
changi ng that.
Now, Corporal Carr, a nunber of times, told us
about protecting the investigation. Those of us
who have done crim nal |aw understand the concept
of hol dback evidence. And you're famliar with
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that term aren't you, hol dback evi dence?

Yes, | am sir.

And that's obviously in sone cases you would hold
back, for exanple, the nature of the weapon

involved. You wouldn't -- you mght not in a
certain case want that in the public domain,
right?

Absol utely correct.

You m ght hol d back evi dence concerning the

cl ot hing that soneone was wearing, right?
Possi bl y.

Was there any hol dback evidence in this case that
was of concern to you?

No.

Can you hel p us understand what was the concern
for the investigation that was a recurring thene
about the nedia approach and not correcting

m si nf or mati on?

Yes. | think when we talk about the integrity of
the investigation, we nust tal k about integrity of
i nvestigation and process. It's the position of
the -- the investigators collect the information

and the evidence for presentation at, in this case
it would have been originally prosecutors to
crimnal court, or possibly to Coroners court, or
subsequently to this Conmm ssion. The collection
of evidence, particularly early on was, well for

exanpl e, on the 31st of Cctober | |earned that the
CEW downl oad had reveal ed five cyclings of the
CEW | believe it was 31 seconds of electrical
current over 40 -- approximately a 45-second

period. That does not, in my view, speak to al
the facts.

At that stage of the investigation | was not
in a position to talk about how many of those
contacts had been made. There was sone evi dence
to suggest that CEWwas not properly perform ng,
at least at that stage. There was sone evi dence

to suggest that -- or that at |least two of the
five CEWcyclings were in what we refer to as push
stun node. And it's ny understanding -- and | am

not an expert in the CEW It is ny understandi ng,
sir, that the effects of the CEWin push stun nobde
are dramatically different than they are in what
we refer to as probe node.

So that information is available to us that
it's been cycled, but in no way does it speak to
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how many applications were in contact with M.

Dzi ekanski, in no way does it speak to did that in
fact cause his death, or was it a factor in his
death, and no way does it speak to was the
application of that | ess than | ethal device, was
it warranted, was it justified, is it -- is it
appropriate under the policy, et cetera. And that
information that | refer to, the findings of the
pat hol ogi st -- oh, sorry, the other conponent that
| thought was worthy and inportant was as | viewed
the videotape, | was -- | really wanted to know
about M. Dziekanski's state prior to the police
officers' arrival. You know, |'msure we've al
seen that he was sweating and behaving in a manner
that | didn't quite understand and | had questions
about that.

So in ny view, discussing the -- just the
cyclings of the CEWw thout factoring in all the
ot her conponents, really only paints a parti al
picture, a very partial picture, and has the
potential to contam nate or to disrupt that
i nvestigative process, that investigative
integrity that we are tasked with being the
guar di ans of .

Now, at that point that you' re discussing your
deci si on- maki ng process, you realize, of course,
that the people that were being investigated were
the RCWP officers, right? They were the subjects
of any potential investigation.

Yes.

Right. It wasn't M. Dziekanski or anybody el se?
Well, we investigated all the circunstances, but
the four persons that -- | would have to agree,

the four persons that were subject of

i nvestigation would have been the four officers.
And so by that -- in that context, you know, of
course, that statements had al ready been taken
fromthose four police officers?

That's correct, sir.

And there was apparently no interest in any of the
t hi ngs you've told us about re-interview ng those
officers. You were content with the witten
statenents or the statenents that had been taken.
You were content with that?

M5. ROBERTS: M. Conm ssioner, you've ruled that you

don't wish to hear from Superintendent R deout on
that point, remnd ny friend, the decisions nmade
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during the course of the investigation were not to
be di scussed.

THE COW SSIONER:  Yes. | don't want to get into the
i nvesti gati on.
MR. VERTLIEB: No, | know that. | know.
C But ny point is the four officers had already been

interviewed, right?
A They had.
C Ckay. And as far as you were concerned, they were
the -- whoever was being investigated was going to
be the -- it could only be those -- one of those
or nore of those four officers, right?
Not exactly, sir. | think we --
Who el se?
-- we | ooked at many aspects. W took again part
-- our investigation could at first be crimnal,
and then our information would flow to a coroner
and a coroner's inquest. It's ny understandi ng
that the coroner woul d exam ne through the
i nformation provided by us many factors pertaining
to this case, and that included a variety of

>0 >

different things, | think, | believe sonme of which
have been exam ned here.
C So maybe |I'masking it inelegantly. You are

saying that you knew there was m sinformation in
the public domain and you nade a decision not to
correct it, and it's not just the two Taser shots.
You understand there's nore issues of

m sinformation than just that?

A Yes.

C Okay. But the concept of protecting the
investigation is the context of an investigation
of potential crimnal charges agai nst those four
RCWP. That's the nature of your investigation?

A No. | would say that that is a -- probably the

primary, that's the -- sorry, the primary one, but
we are also tasked with supplying our
investigative material to the B.C. Coroners
Service. So there's a dual role there. It's a
sudden death investigation, and if the facts that
we uncover, we are an evidence-led group. W

follow the evidence as it unfolds. [If the
evi dence suggests crimnality, we go down that
road. |If the evidence does not, it ultimtely

falls to the coroner and it becones the coroner's
jurisdiction.
C Ckay. But the question is how would it nmake any
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di fference whet her you corrected the Taser shots
of two to five, and you knew there were five --
within a nonth and a half you knew from Bal t zer
that there had been five shots, right? You knew
t hat .

Wthin about the 31st of Cctober is when | knew,
sir, yes.

Right, | said a nonth and a half.

Yeah.

That's right. But how would correcting that have
any relationship to the four police? They knew --
| nmean, you already had their statenents.

| --

They woul d have known what they did with the
Taser.

Sorry.
Can you hel p us understand that?
Yes. | believe that the potential criticismwas

that if those four officers were ultimately
charged and proceeded to trial, the criticism
woul d or could have cone fromthe Crown, the
courts or their defence, because much of the

i nformati on woul d have been debated, discussed, in
a public domain. The nedia would have gone and
di scussed it at great length, and it really was
only part of the information. Qur -- it's ny
belief that our responsibility is to investigate
all aspects of this and provide the totality of
the evidence to the triers of fact.

Just so we're clear on the subject of your own
know edge, you have provided us with your notes
froma neeting of Cctober 15, 2007, and in those
notes you refer to the nmenber depl oying the Taser
once, and then the second attenpt, no electricity
goi ng through, and then you say in your notes:

Three nenbers westled himto the ground.
And then you say in your notes:

Cor poral Robinson directs contact stun.
These are your own notes, right?
That's correct, sir.
And you're being briefed by sonebody bel ow you in

| HI T?
Mysel f, and in that particular neeting, an
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observer for the Comm ssion for Public Conplaints
was present, and we were being briefed for the
first tinme on what -- what our investigators had
uncovered at that tine.

And who was briefing you?

Staff -- or Sergeant Attew at the tine, and

Cor por al Brassi ngton.

Okay. Now, you had this |anguage in this report
in your own witing:

Three nmenbers westled himto ground.

Where did you get that |anguage?

That was information that was rel ayed to ne.

Al | was suggesting is even early on your own
notes woul d suggest there was nore than two

depl oynents, right?

Yes.

Ckay. And | don't nean to --

My notes indicate depl oynent and a push stun, and
one failed attenpt.

Vel |, your notes say:

Depl oys Taser once and then second attenpt no
electricity.

Ri ght ?

Whi ch woul d indicate a failure, yes, sir.

Al right. So that's two, plus then the contact
stun. That's a mnimumthree, right?

Again | don't think it's -- the failure, again, if
it doesn't work, it's debateable whether that's a
tasering or a cycling.

Now, by the end of the year there was still no
correction of any msstatenents to the nedia and
you were still in charge of IH T, correct?

That's correct, yes.

And by that point in time, though, you had taken,
just froma list of the people we've seen and

W tness statenents, there were about 35, 36

W tness statenents taken by the end of '07?

| don't know the exact nunber, but that sounds
approxi mately correct.

Plus all of the statenents fromthe police and
each of them each police officer had at |east two
statenents. You knew that?

That's correct.
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So I'mjust wondering, what was left to do as at
the end of '07 when you had all these statenents
fromall these individuals, and | can take you

t hrough each one if you want, | don't m nd doing
that, but there are about 35 or so.

| don't think it's necessary, sir.

Ckay.
| don't disagree.
You still maintai ned the decision to not correct

any of the nedia m sinfornmation?

Yes. And | can explain the reason for that at
that particular period of tinme, if you |ike.

Pl ease.

The pat hol ogy report was not received until |ate
February of 2008. The use of force report was not
received until several weeks or again the exact
date | don't have before ne, but sone tine
thereafter. W were also again investigating or
attenpting to investigate M. Dziekanski's state
of health or why he may have been behavi ng the way
he was at the airport. Those results did not cone
until the early spring of 2008. Wen we had those
i n our possession, we in the quickest possible
manner submtted our findings to the Crown
attorney, the Crown counsel, which is the absolute
normal course of action with any of our

i nvestigations for decision, and of course that
deci sion took sone tine. Qur position at that
poi nt was that once Crown nmade a deci sion on

whet her charges would be laid or not, if they

deci ded that no charges would be laid, we would

t hen make our announcenents, and if charges were
to be laid we woul d make no further announcenents
and wait for the trial.

Did you turn your mnd to the inpact of -- of

| eaving the incorrect information in the public
domain in terns of inpairing the investigation?
There's no question it was on ny mnd. And as you
review the e-mails, you see it was -- you'll see
it's a common thread of discussion and concern and
a recognition of the need, that that information
needed to get it back out into the public at the
earliest possible opportunity. But again that

al ways remai ned a bal ance between the need to
gather all the evidence and potentially present it
to a crimnal court.

kay. Dealing with the Pritchard video, you were
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involved with the events around the rel ease of
t hat ?

Yes, sir, | was.

And the e-mail track covers e-nmails between
yoursel f and Dal e McGowan, who woul d be a
superior, and Al Macintyre and Peter Gernman?
Yes.

There was concern about the rel ease of the
Pritchard vi deo?

Yes.

Was there concern about the nedia response to
t hose issues?

There was di scussion regarding it. There was
absolutely no question in our mnds that it was

going to be a very powerful -- or had very
powerful nedia interest and woul d get consi derable
pl ay.

Ckay. So let's just look at an e-nmail you wote
Cctober 31. It's page 14 for your assistance, M.
Comm ssi oner, and hopefully you'll find it, too
Superintendent. [It's October 31 at 11:43 in the
nmorning, and it's fromyou to Peter German and
Dal e McGowan.

Yes.
Do you see that?
Yes, | do.

You're witing them

The followng is submtted for your
information. W are being forced into a
position as a result of a civil procedure
actioned by the awer for a wtness.

That witness is Pritchard, right?
Yes, sir.

| H'T has been attenpting to expedite this
investigation in response to this civil
action in an effort to determne if any
informati on exists to suggest crim nal

of fences have occurred.

This investigation comrenced with full
cooperation fromall involved. It was
conducted in "a search for the truth”

posture. |IH T conducted the investigation in
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order to provide sane to the Coroner, IOR .

VWhat is | OR?

IOR, sir, is an internal process, an independent
officer review that will exam ne the event
internally with respect to making changes if -- if

required, exam ning policy, those types of things.
kay. So that's an -- that's an RCMP person?
Yes, it is, sir.

...and was and renmains prepared to initiate a
crimnal investigation, should information be
uncovered to suggest that it should be.

As you know, |egal counsel for a witnhess to
the event, who video taped much of the
activity of the deceased prior to police
arrival and then depl oynent of taser has
asked for the tape back. |IHT took the
position that rel ease of the tape could
conprom se the integrity of ongoing wtness
interviews and investigative efforts.

Stopping there a nonent. Can you tell us which
ongoi ng witness interviews you were tal king about?
It was ny understanding, sir, at the tinme that
there were a nunber of outstanding interviews of

W tnesses at the airport, and IH T had -- |I'm

tal ki ng about bystanders. W had al ready, of
course, interviewed the involved RCMP officers,
and IHIT had put out a request to the nedia asking
for any other persons who had potentially seen the
event to cone forward, that included people on the
aircraft, et cetera. Qur position with respect to
the interviewng of all persons was that it was
critical to interviewthemprior to rel ease of

t hat vi deo.

Can | explain -- would you like nme to explain
why that's inportant?
Well, | was just going to say, fromour notes we

have indication that 30 people had al ready been

interviewed by the end of October, and this e-mai
is October 31, which is the | ast day of Cctober,

and there were only six interviews after that

dat e.

Again, sir, | don't knowif that's -- that is
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possible. W did nake every effort to get as many
W t nesses interviewed as quickly as possible.

Ckay. So but there's no one individual wtness
that you can say here today we needed to speak to
Mary Jones or John Smth. There was nobody t hat
was in your mnd that you' re talking about in this
comment here you're meki ng about --

ROBERTS. Again, M. Conmm ssioner --

VERTLI| EB

-- about witness interviews.

ROBERTS: -- he wasn't the team commander at the
time. He's not in -- he's not here to testify

about what w tnesses were interviewed when. He's
given his explanation that it was his
understanding there were witnesses still to be
interviewed and they were hoping nenbers of the
public would conme forward. | don't think
exam ni ng who was interviewed and who was yet to
be interviewed is of any assistance here.

VERTLI EB: "Il nove on. "Il just -- 1"11
conti nue readi ng, M. Conmm ssioner.

Ve also are alive --

THE COWM SSI ONER: Excuse ne. Excuse ne. Just before

you do, you were going to tell us how the

vi deotape woul d or potentially could interfere
with the interview of w tnesses?

Yes. M. Comm ssioner, one of the unique dynam cs
around investigating deaths, or investigations of
-- involving police officers is understanding,
suppose the best way to say it is, the subject of
an object of examnation of the facts. It is
inportant, the -- the Pritchard video was highly
valuable to this investigation. There's no
question it provided, if you will, the anchor from
which this investigation based its findings. That
said, it was extrenely inportant to us to
interview w tnesses who were present and observed
the event in real tine, and their recollections
were fresh and true based on their nenory, rather
t han what they woul d have reviewed on TV through

t he vi deo.

It's inportant for us to understand what they
felt, what they saw, what they heard, based on
their owmn instincts, their own observations. And
because it's inportant to understand what was
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actual ly taking place on the ground, and perhaps

t hat spoke to sone of the decisions or what was
observed by the four RCWP officers involved. So
we have to exam ne these types of cases both ways.
VWhat -- objectively what has actually taken place
and, to a degree, subjectively what were people
seeing and believing and hearing at the time of
the event. To capture that after the video was
rel eased and wat ched endl essly, we would have | ost
that particular aspect in the investigation.

MR. VERTLI EB

C

So continuing with that e-mail, this is yours
again to German and M Gowan:

We also are alive to the fact that
information could cone to Iight from

out standi ng i nvestigative avenues that could
i npact the status of the investigation.

What did you nean by that? What does that nmean?
Well, | guess in sinplest terms, sir, we don't
know what we don't know. W're early on in an

i nvestigation and these things take tine to
unfold. W need to understand a |ot of the
different factors that cone together and what has
-- what turned out to be a fairly conplicated

i nvestigation, or the issues were conplicat ed.

And as we noved forward through a case, there --
we don't know if a witness is going to cone
forward. W don't know what the pathologist is
going to say. W don't know what the use of force
experts are going to say. There's many things
that we don't yet know. And, you know, the
correct course of action, the proper investigative
course of action is to gather all the facts before
we comment on the specifics.

You nentioned pathol ogy, but of course the autopsy
had al ready been conducted. Right?

But the report was not issued until the end of
February.

kay. So then you say:

As part of a professional police

i nvestigation we hope to have the ability to
commence a crimnal investigation if
warranted wi thout the tape being in the
public eye. Yesterday the coroner in
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contradiction to his request of |ast week

sent |HT aletter indicating they took no
issue with the rel ease of the video and it
shoul d not be held under the coroners act.
W are left inadifficult situation.

VWhat was the difficult situation?

| was not at that tinme prepared to say that the --
the actions of the four nenbers, based on the
information that | had in ny possession at the
time, I was not in a position to say that the four
menbers had commtted a crimnal offence. Wth

t he Coroner not requesting that the video be
retained for their purposes, | no | onger had
statutory authority to hold it. |In other words,
there was no crimnal or no provisions under the
Crimnal Code to retain it, unless | was prepared
to say that | was investigating a crim nal

of fence. W operated using statutory authority
and the law to be our guide.

W are left inadfficult situation. 1In ny

opi nion we should not call our investigation

crimnal to satisfy issues pertaining to the

vi deo. However, if we do not we nust rel ease
t he vi deo.

And here's the sentence | wanted to ask you about.

To date we had not seen this investigation as
crimnal.

Correct.
So how -- with that comrent:

To date we had not seen this investigation as
crimnal.

You nean the investigation concerning M.

Dzi ekanski's death, right?

Yes.

And it nust, as we've already discussed, relate to
i ssues around the four police officers. W've
covered that.

Yes.

But you're saying here in this e-nmail we hadn't
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seen it as crimnal, but --
But | also say "to date", sir, because we were not
done, was the point.

No, | understand, but if the theory was we didn't
want to be prejudicing the investigation, know ng
there could be crimnal consequences, | just

want ed you to explain that sentence, because it's
your own words we had that you say:

To date we had not seen this investigation as
crimnal.

What did you see it as?

At that point, sir, we were investigating the
sudden death of M. Robert Dziekanski, and we were
alive to the possibility that it could becone
crimnal, depending on what the pathol ogi st and
the use of force expert said. So that information
was not before us at the tine | wote this e-mail.
And we were conscious of that throughout this
investigation, that at any tine facts could --
could cone into our possession that woul d change
the direction or solidify the direction of this

i nvestigation. But we nust be evidence-led. W
must, in order to justify our actions in a
crimnal court have sonme basis for it at any given
moment in tine.

Ckay. Now, just going to sone |anguage in another
e-mail a couple of days later, and this is page
30, M. Comm ssioner, and Superintendent Ri deout.
Soit's an e-mail, Novenber 2, 2007, at 7:56 a.m,
and it's again fromyou to your superiors, German
and McGowan. The | ast paragraph on that page.
It's page 30, if you have that. So:

On 2007-10-30 --
- so that's October 30 -

-- the coroner in an unprecedented nove and
in contradiction to his request of |ast week
sent |HT aletter indicating they took no
issue with the release of the video and it
shoul d not be held under the coroners act.

Now, why did you use that "unprecedented" ternf
Why woul d you say "unprecedented nove"?
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Because it had never been ny experience that the
Coroner had publicly released information or

evi dence that would be used in -- in their
pr oceedi ngs.
"This" -- you continue:

This left no legal basis for the video to be
hel d.

And you' ve already told the Conm ssi oner about
that a nonent ago. And then you say:

The actions of the coroner left the IHT
i nvestigative teamworking on their behalf in
a difficult and enbarrassing position.

Now, what was enbarrassing, what was difficult?
Because the statutory authority in which we

t hought we were operating under, was one under the
B.C. Coroners Act, and clearly they had consi dered
that as an option and had deci ded against it.

They sent ne a letter on that -- with respect to
that, and | abided by their w shes.

But why -- why the use of the word "enbarrassi ng"?
Because we had already taken the nove to say we
were retaining the video at that tine. W had

al ready made the nove to say we were retaining the
vi deo.

Now, then, the next e-mail that conmes out is
Novenber 5, 10:01, and this is still discussing
the video, and this is one fromD ck Bent to
McGowan. We know who McGowan is. W is Dick
Bent ?

Sir, he is the Deputy Crimnal Operations Oficer
for the Province of British Colunbia. Can you
refer me to the e-mail, sir?

It's 32. The bottom And then it says:

Dal e, as | understand it we expect the video
to be released later this week. W were

t al ki ng about our conmuni cation strategy and
want to get our powder dry.

Can we get a synopsis of what the nenbers
accounts were. Especially, why the CEW
menber went to taser right away. The
explanation is inportant in this case.
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| know IHHT is a bit strapped but it's
i nportant that we have an update by m d day
tomorrow i f possi bl e.

So tell us about that e-mail.

A Well, of course, |I'mjust copied on that e-mail,
sir, that's a communi cati on between two ot hers.

VERTLI EB: Ri ght.

ROBERTS: Could M. Vertlieb be nore specific? As
he's just pointed out, he's not a party to this e-
mai |l . What would you like himto say about it?

MR, VERTLIEB: Well, there's obviously discussion about
the release of the video that was going to happen
later in the week.

M5. ROBERTS: That's why it was produced. The rest of
the e-mail isn't relevant to the rel ease of the
video, but | didn't edit it.

MR. VERTLI EB:

C

53

Well, if -- and | may continue, we're tal king
about our conmunication strategy, and you were
obviously as well involved in the comrunication
strategy?

A Yes.

C Thank you. So then the | anguage:

Can we get a synopsis of what the nenbers
accounts were. Especially, why the CEW
menber went to taser right away. The
explanation is inportant in this case.

When you read that, you agreed with that coment,
"' m sure?

M5. ROBERTS:. Again, |I'mnot sure how that's rel evant
to the issue of returning M. Pritchard' s video.

THE COW SSI ONER: | think maybe that m ght be right,
M. Vertlieb.

MR. VERTLIEB: The concern that |I'm asking about, or
the area of questioning, M. Comm ssioner, is just
t he comruni cation strategy around the video, and
the way Superintendent Rideout handled it, and ny
guestion was going to be what then happened from
this, about the -- why the nenber tasered right
away, the explanation is inportant. D d he
participate in preparing an explanation and what
happened as a result of this e-mail. It's just
part of the e-mail chain.

THE COW SSIONER:  Yes. Yes, all right, go ahead.
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Can you help us with that, Superintendent?

Sir, I'd have to look at the followng e-mails,
but I don't believe | ever -- we provided -- we
prepared a nedia strategy to coincide with the

rel ease of the video, but it did not speak to

t hose questions being asked by Chief
Superintendent Bent relative to why they went to
the CEWright away. O course, the explanation is
nost inportant in this case, but that again forns
part of the larger and the investigation that went
on for several nonths.

Now, then, just going to the next e-mail, page 33,
this is Novenber 5, and you're in the loop. A
coupl e of questions | wanted to ask you, it says:

Good nor ni ng Dal e.

So that's Dal e Carr presunmably.

No, sir, | believe that's again -- that's |I'm
copi ed on a nessage between Al Macintyre and Dal e
McGowan, SO --

Oh, I'msorry, okay.

Yeah.

Fine. Dale Carr is copied on that at the bottom
right, and so, fine. So "Dale" neans "Dale
McGowan", right?

| believe so in this case, yes.

So then:

During a short neeting this AM the Deputy
asked about our strategy on the rel ease of
the video to the owner, which we can assune
is about mnutes away fromthe rel ease of the
vi deo by the owner to the nedia.

Who is "the Deputy"?
That woul d be Deputy Comm ssi oner Bass.
Okay. And then saying:

We want to know what the strategy is that
Dal e Carr plans on using follow ng the
release. Is this a good tinme to rel ease the
911 call from YVR to the ECOVMM?

How does now di scussion conme into play about the
9-1-1 E-Commcalls. What was the reason that's
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now nmerging into this e-mail track?

| think there was over the course of the -- from
this period forward, there's a nunber of

di scussions that tal k about what can be rel eased,
what shoul d be rel eased, what woul d nmake sense to
be released. The position that | maintained

t hroughout was that we shouldn't be discussing the
specifics of that case at that tinme. And | think
if you nove through the e-mails, you'll see that
there's a nunber of issues that are suggested and
ultimately declined as options with respect to
what can be rel eased.

And maybe to nention that's an e-nail from Al

Maci ntyre.

That's correct, sir.

Now, Sergeant Lemaitre is carbon copied in this,
correct?

Yes, he is.

We had the understandi ng that he was out of the
media | oop on this case after the first two days.
Was he still involved in the nedia discussions?
At sonme point approximately a nonth into the
investigation, and | couldn't be sure about the
exact dates, the position of "E" Division

comruni cations was to speak about the -- the nore
gl obal aspects of CEW of other questions that
were being asked by the nedia, and that Corporal
Carr woul d speak to issues pertaining to
specifically IHT and the IH T investigation. So
it would be not unreasonable for himto have been
copied on sone of these e-mails, and there were
ot her types of nedia events, or nedia discussions
and rel eases taking place at the sane tinme as our
i nvestigation was ongoing. They sinply were not
on the actual contents of our investigation.

So | think that |eads us to the next e-nail
Novenber 5, 2007 at 10:26. This is fromyou to Al
Maci ntyre and Dal e McGowan:

Hel |l o
Dale CARR will essentially hold --

THE COW SSI ONER: What page nunber ?

MR. VERTLIEB: I1'msorry. |I'msorry, M. Conm ssioner,
36. Sorry.
C Do you have that, Superintendent?
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Yes, | do, sir.
You sai d:

Dale CARR w Il essentially hold the |ine.

What do you nean, "hold the line"?

That is, | suppose, a slang termby nme that really
refers to that we are not changi ng our position,
that Dale will not be speaking -- Dale Carr,
Corporal Dale Carr wll not be speaking to the
specifics or the evidence that is being before the
IH T i nvestigation, and that whatever other
strategy is taking place, and I'd have to, if you
allownme to read the e-mail, | could --

Pl ease.

-- probably answer a little further. As | say

her e:

It was and is the position of IH T that we
must al ways protect the integrity of the

i nvestigations we conduct. In this case al
facts pertaining to this incident will becone
t he subject of sworn testinony at a coroners
inquest. We believe that at the inquest the
entire video will be played by the coroner as
well the results of the conplete
investigation will beconme known. It is our
intention to conplete our investigation and
present evidence in that public forum under
oath rather than in the nedia.

And then the next paragraph:

"E'" Div Media will be prepared for any
response regarding taser or use of force
again in general non specific terns.

That's "E" Division, that would be Lemaitre?
Lemaitre and the group that supports Lemaitre,
that's correct, sir.

And then you say:

Any justification of actions on the video or
specific response to the video could be
viewed as inpartial. W are between a rock
and a hard place on this.
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A Correct.
C What does that nean, that |ast paragraph:

Any justification of actions on the video..

A The -- we are the police, we are a police
organi zation investigating the actions of the
police. Obviously that is the subject of nuch
debate and sonetinmes criticism as are the public
rel eases nmade by the police while investigating
the police. Qur positionis that it's extrenely
difficult as the investigative body to speak about
the event and the specifics of the event, w thout
appearing to be biased. As we get into evidence,
we inherently are drawn into a discussion or
debate about that evidence that we cannot
participate in as the -- as the investigative
body, and that's the purpose of that statenent.
So we are criticized if we release information,
and we're criticized when we do not.

C You understand though, sir, that part of the
criticismis the releasing of incorrect
information, which is what |'ve been asking you
about here.

A Absol utely, sir.

C Ckay. And then page 43, there's an e-mail from

Pierre Lenaitre and the subject is -- | can't
quite read it. Can you help nme with that, page
437

A Yeah, there's a -- the only content of the e-nui

that | see, sir, is that it:
Looks good to ne.

And there's a | ong caveat.
C And this is relating -- what is:

CPC I nvestigation Into Taser Death at
Vancouver Airport.

A That's the Comm ssion for Public Conplaints.
We're engaged in a sinultaneous -- actually,
they're engaged in two investigations with respect
to this event, and | believe this nmessage which
was copied to nme, was with respect to sone nedia
di scussi ons or discussion around nmedi a pertaining
to CEWitself, rather than the event.
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Now, | want to go to an e-mail, still in the year
2007, Decenber 12, page 73. It's an e-mail from
you to Ti m Cogan, Peter Gernman, Dal e MGowan.
That's right.

Do you see that, Superintendent?

Yes, | do.

Who' s Ti m Cogan?

Tim Cogan is a superintendent in Qttawa at our
Nat i onal Headquarters, and he at the tine had a

position that -- that saw himinvol ved in nedia
communi cations, things of that nature.
So you're -- not only are you dealing with people

above you in British Colunbia, you' re also dealing
with people in Gtawa and t he RCMP?
Yes, it evolved that way over the course of tine.

Fine. So this is an e-mail still in the year
2007. Just turn to the last page, it's 75. |
want to ask you about this paragraph. [I'Il read

t he paragraph, and this is your e-mail:

The current dilemma faced by the

i nvestigative team surrounds the

di screpanci es around the nunber of CEW
cycles. The initial nedia rel ease suggested
two. W now know that the device was cycl ed
five times. The release of the CEW downl oad
report on its own, in nmy opinion does not
accurately or fully explain that the deceased
in this occurrence nay have received parti al
contact or no contact at all during one or
nore of those five cycles. More inportant,
inm view, we do not have all the
information. Key material such as the

pat hol ogi sts findings and the use of force
report will ensure full understanding of the
evidence. In waiting to make any further
announcenent wth respect to the nunber of
CEWcycles, we will have "followed the
evidence" and will be able to speak froma
pl ace of confidence. This will cone at a
cost.

The question | wanted to ask you is about that

| ast sentence, then. Wat is the cost that you're
referring to?

| think the position that we took, sir, which was
to the degree possible, protect the evidence,
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protect the -- evidence and process for potenti al
crimnal investigation and any ot her oversight
reviews that followed was -- the cost was, of

silence, with respect to the specifics was very
damaging with respect to the nedia, what the nedia
was saying with no response and the RCMP paid a
cost for that froma public relations standpoint.
Foll owi ng that e-mail of yours to German and
McGowan -- incidentally, is Cogan above you in
rank?

He may be now, sir, but |I think at the tinme we
wer e both superintendents.

Can you tell us follow ng your e-mail, what
happened in reply to that cormmentary from you?
Wth -- I'"'msorry, sir, with respect to an e-mail,

or are you referring to an e-mail or just in
general terns?

No, after this e-mail that you wote, it was quite
a lengthy e-mail. You go through a nunber of
concerns and facts around where the case is at.
Well, sir, we stayed to the nedia strategy that
had requested, and if not denmanded, which was to
not speak about the specifics with respect to the
case, and then to advance that to the Crown
prosecutor for decision.

So let nme ask you about this question of area of
interest. If your concern was the rel ease of the
video mght taint witnesses yet to be interviewed,
were you though not concerned that |eaving
incorrect information could have an even greater
effect in the terns of tainting all the evidence
of people that had been interviewed?

|"msorry, sir, could you repeat that, please?
Well, your concern is tainting evidence from
peopl e who are yet to be interviewed, and there
was -- admttedly there were a few that were | eft
to be interviewed because you' ve conducted -- |I'm
just looking at our list. W know that the
airport -- one of the airport pursers on board the
pl ane was interviewed in Septenber 'O08.

Ri ght .

And | think there was one ot her person in '08, but
certainly by the end of '07 you had intervi ewed

al nost everybody fromthe material that's been

di scl osed.

Yes, sir, | would agree with that.

Ckay. In Decenber you'd interviewed Jorssen, who
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was the -- who worked at RCMP as -- in the finance
depart nent.

Yes.

So by the end of '07, it would appear that you had
essentially interviewed al nost everybody that you
needed to interview. So just tell us how you
dealt with your concern about tainting any future
i nterviews agai nst the concern about |eaving al

t he peopl e who had been interviewed with wong
information that had been dissem nated in the
public arena.

The statenments that were taken after the initial
nmedi a rel ease |largely spoke to what people
observed, the behaviour of M. Dziekanski prior to
the attendance of the police officers, and then
what they observed as the police officers
approached and nmade contact with M. Dzi ekanski,
and of course the altercation and arrest and the
aftermath of the event. It was ny belief that
wWth respect, at least, to the cyclings, the nedia
rel ease that there had been two, rather than five,
woul d not really contam nate that particul ar

evi dence, and that what | was | ooking for was what
they actually observed and sawin its -- in the
nost pristine formpossible. So | didn't see that
a public announcenent correcting that and then re-
interviews was likely to in any way change what
they were able to provide. The video and the
actual data that would be obtained fromthe CEW
device in conjunction with the use of force expert
was the best evidence that could be gathered with
respect to that issue.

Just look at -- M. Gles, will you please show
the Superintendent Exhibit 98. And while M.
Gles is getting that for you, it's really not
just the nunber of Tasers, though. There was
other information and you and | both had that
brief discussion earlier.

That's correct, sir.

So for exanple, and we'll get you 98, this is the
medi a rel ease, October 14, and this was in the
public domain. So just looking at that, a third

of the way down:

Three officers attenpted to speak with the
man, who continued to ignore their commands.
The mal e remai ned violent and agitated. Wen
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attenpted to grab sonething off a desk, the
RCMP nmenber used a conducted energy weapon
(taser) in order to imobilize the violent
man. The man fell down but continued to
flail and fight. The officers then held the
man down on the ground and pl aced handcuffs
on hinm. He continued to be conbati ve,

ki cki ng and scream ng. He then becane
unconsci ous.

Now, were you worried that this -- this kind of
commentary, uncorrected, as it were, mght in sone
way affect the independent investigation with

t hese witnesses who were independent fromthe
RCVP?

First let me say that that's far too nuch
information for release, in ny opinion, and |
woul d not like to see that kind of detail,
particularly that early on. But again | was

| ooki ng for the observations of the eyew tnesses.
Those statenents were taken after this rel ease,
and we used themin conjunction with all the
evidence to forma picture. There were certainly
-- It is certainly a possibility that -- that

per haps one or two could potentially be
influenced. But | think if you |look at the -- the
statenents that were obtained, we -- we got a w de
vari ety of observations fromthe eyew tnesses. W
-- many of the civilian eyew tnesses that were
present saw a nultitude of different things with
respect to that event, and | think that that fact
initself is critically inportant in this case.
You had seen the video, the Pritchard video?

Many tines, sir.

Many tinmes. Did you have the inpression as set
out in Exhibit 98 that the man, obviously

Dzi ekanski, continued to ignore their commands?
Was that the inpression you fornmed watching that?

M5. ROBERTS: Well, again, Superintendent Rideout isn't

bei ng brought here to testify about his inpression
of what he saw in the video.

MR. VERTLI EB: Okay.

C

A

The question really is, when you | ook at Exhibit
98, you can see a nunber of areas of potenti al

m sinformation, and the concern for tainting the
i npressi ons i ndependent people m ght have.

| see a nunber of differences in --
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Ri ght .

-- in that statenent from what actually occurred,
sir. There's no question about it.

Did this not then nake you feel conpelled to
reconsi der the decision not to correct the

m si nfor mati on?

No, sir, it -- | -- nmy belief at the tine was that
we needed to protect the facts that we were
uncovering, and that we were exam ning and we were
gathering for potential presentation in a crimnal
court, and | didn't see any way in which we could
alter that at the tine -- alter or take back what
had al ready been said.

But we covered an e-mail a few m nutes ago where
you said to date the investigation had not been
crimnal in nature.

That was very early on in the investigation. As

t hat advanced it was clear to ne that that -- this
i nvestigation, the results that we were

determ ning woul d have to go to a Crown prosecutor
for review

There was a nedi a rel ease by Corporal Carr at the
end of Novenber dealing wth first aid response of
your four RCWP officers, and that contained facts.
You are famliar with that rel ease, aren't you?
Yes, | am sir.

Now, that's not a discussion of process, is it?
No, that goes beyond that.

Ckay. You nade the decision to have that

i nformation rel eased?

| did.

And how was that not going to have the sane i npact
that you were concerned about with the rel ease of
ot her areas that we've covered?

Vll, sir, it's clear to ne that with the benefit
of hindsight that potentially could have had --
been the subject of criticismby the crimnal
courts or defence counsel. |If the officers were
charged with sonme offence relating to the post-
arrest care of M. Dziekanski, although | have to

tell you that, based on the information, | don't
know what that charge woul d have been. But there
was -- thereis -- it's clear that there is sone

specific facts that are laid out in that rel ease
that was authorized by me and that speaks to the
fact that a pul se was being nonitored by a nunber
of individuals, police officers and security
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staff, and that the handcuffs were requested to be
removed and were not initially renoved, then they
were renoved shortly thereafter

MR. VERTLI EB: W haven't yet marked your handwritten
notes, and |I'mgoing to have a copy marked now.

M5. ROBERTS: M. Commi ssioner, perhaps M. Vertlieb
and | can discuss this over the break and see what
pages have been referred to and really need to be
mar ked as an exhibit.

THE COW SSIONER:  Yes, | think that's a good pl an.

MR. VERTLIEB: Gkay. Then naybe this is an appropriate
time to do that, then

THE COW SSIONER: All right. W'Ill take the norning
br eak.

THE REG STRAR The hearing will recess for ten
m nut es.

(W TNESS STOOD DOWW)

( PROCEEDI NGS ADJOURNED FOR MORNI NG RECESS)
( PROCEEDI NGS RECONVENED)

SUPT. WAYNE RI DEQUT, a
W t ness, recall ed.

EXAM NATI ON I N CHI EF BY MR VERTLI EB, conti nui ng:

C | want to just have you |look to your handwitten
notes, and the date that | have, there was two
areas of your notes, one is Novenber 29, 2007 at
15:35. Your pages aren't nunbered, so | can't
help you with the page nunber, but | can give you
t he date, Novenmber 29, 2007, or possibly 28, |

can't read your witing clearly. |Is that a 29 or
28, Novenber --

A It's 29th, and |I'm not surprised you can't read
it, sir.

C That's all right. No, it's fine, thank you.
15: 35, can you read that note to us.

Dale Carr. Decision to issue proactive
rel ease on --
- there's some areas that have been vetted -

-- and speak "carefully" about RCMP and --
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- 1t says -
-- security nonitoring of Dziekanski.

You' ve got "carefully" in quotes.

Yes.

"Proactive rel ease", so what do you nean,
proactive rel ease, speak careful ly?

Speak carefully refers to the content of the
release wll have to be careful, and with respect
to evidence and the term nol ogy. And proactive
means that we will issue a release rather than
respond to questions posed by the nedia.

And there's sonmething vetted. [I'mnot going to
ask you what it is, but that vetting is by your

| awyer, Ms. Roberts?

Correct.

Okay. Now, then go to the next note, please,

whi ch is Decenber 12, '07, 15:00. Do you have

t hat ?

| -- no, one nonent, please, sir. I|'msorry,
Decenber...?

12, 12-12-07, 15:00.

Is that the date referred to in small witing on
the top of the page, sir?

Yes.

Yes, | have it.

Thank you. Now, | won't take you through it all,
but let's start at the main paragraph:

The investigation i s ongoing.

Just read -- | can't read your next word, please
hel p ne.

The investigation is ongoing. Currently no
cause of death, no pathol ogist report and no
use of force. These are critical conponents.
CEW downl oad report alone will cause alarm
and | ook bad but it does not itself provide
much real evidence unless spoken to by an
expert. Also we nust be sure what those
experts will say as we do not want to advise
not her and public, answer questions and be
found to be wong later. W nust continue to
follow the evidence despite the fact there
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[may be] public criticismand accusations
that the police were hiding things. As
stated in e-mail, our investigation has
numerous tinme stanps and it is very clear
what we new and when we new it and we can
account for sane.

Keep going, the |ast paragraph.
My recomendation is to conplete substantive

portions of investigation, imediately advise
deceased's nother of all we know and i ssue a

press statenent. It should all be done when
we are ready to present our findings to
Cr own.

And so this is near the end of the year 2007.
That's correct, sir.

And you were hoping to be able to correct

m sstatenents as part of this overall advice to
deceased' s nother and the community generally?
Yes. That was preval ent throughout the

i nvestigation, and regrettably the -- our original
estimation for conpletion of the investigation and
subm ssion to Crown was January of 2008. The
subm ssion to Crown did not actually happen until
| ate March of 2008.

And in March '08 when the subm ssion to Crown
went, there was still no correction of any of the
i ssues around m si nformation?

No, at that point, sir, we were waiting for Crown
deci si on, which took many nont hs.

MR. VERTLIEB: Okay. This string of e-mails that we

had earlier, and there was coment from Ms.
Roberts about not having themall marked, | want
you to just have a look at that, and | want you to
tell me if any of those e-mails, and these are the
redacted e-mails by counsel for the RCMP, contain
any information other than issues around the

rel ease of the Pritchard video and issues around
medi a comuni cati ons.

M5. ROBERTS: M. Commi ssioner --
MR. VERTLI EB: Because it's ny understandi ng, just so

you know the reason | ask you that, having read
themall, they fit into the areas of concern that
t he Comm ssioner has indicated he wishes to
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review. Your |awyer, M. Roberts, has gone
through it, presumably, and nade a nunber of

bl ackouts, that's obvious to us, and | don't
quarrel with that. But it seens to nme this stack
of docunments contains information relating to the
video and the nedia approach to this case. |If
there's sonmething in here that's not, then it
ought not to be marked, in ny view, but otherw se
it would be ny belief, M. Comm ssioner, that it
shoul d be marked.

M5. ROBERTS: M. Commissioner, | don't think it's
appropriate for a witness to comment on editing
that's been done and selection that's been done by
counsel. M. Vertlieb and | can discuss that. |If
there are e-mails that have been referred to in
evi dence that you think would be hel pful to you,
have no objection to them bei ng marked as
exhibits. M. MGowan suggested during the break
that we do that after all counsel have exam ned
Superintendent R deout so that we can see at that

point in time how many, if -- if 99 percent of
them then at that point it would seemlogical to
mark themall. But if it's only two or three e-
mai |l s, we could certainly extract those and sinply
mark this.

THE COWM SSIONER: Yes. | think | agree with that
approach. | nentioned earlier that we should

follow quite closely the ordinary trial procedure,
whi ch neans those things that are referred to
directly should only be marked. So | think that
will -- that suggestion will be adopted.

MR. VERTLIEB: Wsat | was trying to -- and | respect
the comentary, of course, M. Conm ssioner.

C Superint endent Ri deout, you've gone through this
entire brief of material that's stapled in front
of you, right?

A Yes, | have.

C And where you thought or your counsel thought
areas had to be redacted, that's been done?

A Yes.

C So is there any information -- just answer this

guestion, and | want to have the evidentiary
foundati on and then we can argue about it later,
because | don't think Ms. Roberts fully
under st ands the position M. MGowan was
expressing, but we don't need to discuss that
right now |Is there any information in this stack
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of material that doesn't -- that does not relate
to the video rel ease, or the nedia communi cation
strategy by the RCMP relating to the Dzi ekansk

matter?
M5. ROBERTS: |I'msorry if | wasn't clear earlier.
Superintendent and | -- Superintendent R deout and

| went through a very large stack of e-mails and
extracted these as potentially relevant, as we
would in a civil action. That does not
necessarily make each e-mail, or each part of each
e-mail relevant to the question. W have erred on
the generous side. And it's a matter of judgnment
as to whether they're relevant or not, and |I don't
think a witness should be asked to coment on

t hat .
THE COW SSIONER:  No, | think we'll proceed with the
evi dence.
MR. VERTLIEB: That's fine. Thank you, M.
Comm ssioner. Oh, I'msorry, one |last thing.
Sorry. Sorry. Thank you. | had one note here.
C Dr. Lee, when he was here, told us that he was

pretty sure that he did a draft report to the
RCWP, and he's the pathologist. You know who |
mean, right?

A Yes, | do.

C And he said he was pretty sure, he didn't say 100
percent certain, but he told us about doing a
draft report, which he would normally not do. Do
you renmenber seeing sonething in draft, or having
di scussion with Dr. Lee about his pathol ogica
findi ngs?

A No.

MR. VERTLI EB: Thank you.

THE COW SSI ONER: Who' s next ?

M5. ROBERTS: M. Conmm ssioner, for the record, Helen
Roberts for the Governnent of Canada. @G ven that
| have a right of re-examnation, | only have two
guestions at the present tine.

CROSS- EXAM NATI ON BY Ms. ROBERTS ON BEHALF COF
GOVERNVENT OF CANADA:

C Sir, what was your nmain concern in conducting or
overseeing the investigation of M. Dziekanski's
deat h?

A My main concern was the independence of our

investigation and the integrity of evidence and
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process, to finding the truth at the end of the
day and being able to present the collective

mat erial to whoever was to oversee this, and in
this case there were many different oversight
bodi es that our investigation would be supplying
i nformation to.

Al right. M second question is, know ng what
you know now and | ooki ng back in hindsight with
respect to the return of M. Pritchard' s video and
with respect to the nedia releases, is there

anyt hing you would do differently or anything you
didn't consider then that you would consider in
the future?

Yes, | think it's fair to say with the benefit of
hi ndsi ght that with respect to the nmedi a strategy
on the correction of information, | think -- and
you used the term or ny term "between the rock
and a hard place" was highlighted today from one

of ny e-cmails. | feel very strongly that that was
the case, that when we say -- we tal k about
evidence we are criticized, and when we don't talk
about evidence we're criticized. | think,

however, with the benefit of hindsight and the --
a nunber of nonths that have gone by of criticism
of the RCMP, | think that perhaps the strategy
that | should have undertaken was to -- | did do a
nunber of interviews after the event. | should
have carried on with those. And | think at sone
point follow ng the 31st of Cctober perhaps the
correct course of action nay have been to go
before the nedia, issue a -- sone kind of
statenent that said that | was aware that

i ncorrect statenments had been nade to the nedia,
but I would not discuss the nature of what they
were and | woul d not discuss evidence as we
advance forward.

Now, | am not 100 percent confident in saying
that that would have resulted in any difference,
because | believe the nedia would, by the nature
of what they do, carry on and discuss it at great
length. So it's a Catch-22, but | think that
perhaps there was roomto at |east state that --
or coment on the fact or advise that we had said
things that were incorrect, that we now knew were
i ncorrect, and but we were unprepared or not
prepared to discuss the nature of what they were.

M5. ROBERTS: Thank you.
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MR, KOSTECKYJ: Walter Kosteckyj, counsel for Zofia

Ci sowsKki .

CROSS- EXAM NATI ON BY MR KOSTECKYJ ON BEHALF OF ZOFI A
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Cl SONBKI :

Superintendent, you indicated that you didn't want
to discuss specifics because, for lack of a better
term you didn't want to obstruct the

i nvestigation. You didn't want people to change
their stories or to put words in their nouths,
correct?

Not just that, but that is part of it.

But that was a big part of it.

| nvestigation and the future processes, sir.
Right. Now, let's talk about the future process.
There was a Coroner's inquest, you're aware,
schedul ed for May of 2008.

Correct.
And | anong others was a participant in that.
Now, you were -- you were aware that that

Coroner's inquest didn't get postponed until
either late March of early April of 2008, correct?
That's right.

So up until March or April of 2008 there was no
crimnal investigation. There wasn't a crim nal

i nvesti gati on.

Yes, there was, sir.

Vll, isn't that the reason the Coroner's inguest
was del ayed was because it had now becone a
crimnal investigation? That was the reason
given, as | understood it.

At the md-fall, perhaps, m d-Novenber of 2007,
wote a letter to the B.C. Coroners Service
indicating that | was conducting a crim nal
investigation and that | would be submtting the
results of ny investigation to the Crown
prosecutor for determ nation on whether charges
were warranted and woul d be undertaken. They were
advi sed that in Novenber of 2007. So the posture
of our investigation at that point becane crim nal
in nature. But ny understanding with respect to
t he post ponenent of the Coroner's inquest, based
on the information | had, was that it was al so
post poned with -- because this Conm ssion was to
carry on, as well, and was going to take
precedence over the Coroner's inquest.
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THE COW SSIONER: | have to say | confirmthat.

MR, KOSTECKYJ: Al right.

C Now, you're aware of a witness by the nanme --
well, first of all, let's talk alittle bit about

this. You becane aware that the Taser had been
depl oyed five tines, not twice as reported, in
Cct ober of 2007 -- Cctober 31st, 2007.

A Cycled five tines, yes, sir.

C Yes. And you discussed for a period of six weeks

the rel ease of that information, which, as |

understand it, culmnated in your e-mail of the

12t h of Decenber 2007, which is found on page 73

of your e-mail disclosures.

| wouldn't say that it culmnated there, sir, but

that was, if you will, the -- the entrenchnent of

our course of action with respect to the nedi a.

Right. And if | take -- that is your e-mail,

correct, sir?

Yes, it is, sir.

And who -- sorry, who is M. Cogan, Tim Cogan?

He's a superintendent with the RCVMP at Nati onal

Headquarters in Qtawa.

Al right. And you've explained who M. -- who

Peter Gernman was, he was a Deputy Conm ssi oner,

correct?

Assi stant Comm ssioner, sir.

Assi stant Comm ssioner. And | note, and counsel

for the Conm ssion took you through to this, the

guestions that remained outstanding were do you

advi se the nother of these facts, correct?

Yes.

And then your concern was that if you advised the

nmot her, do you do a press conference.

O are we forced to do a press conference.

Yes.

Because our feeling was that it would -- the

communi cation of those facts, pre-Crown-charge-

approval or not, would ultimately and within

mnutes result in a press conference.

Right. Now, you were aware of a witness by the

name of Sima Ashrafinia, correct?

Yes, | am

C And you know that Ms. Ashrafinia cane forward on
the day after M. Dziekanski died and said that
she heard at |east four deploynents of the Taser.
You're aware of that?

A | am not specifically aware. It's entirely

>0 O> O > O O O >
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possi ble, sir, but I don't have the content of the
statenent in nmy m nd.

Ckay. Well, have you reviewed the statenents that
were made by Corporal Lenaitre?

Yes.

Well, you'll recollect that Corporal Lemaitre nmade
a press announcenent a day or two | ater where he
was referring to -- and it's in evidence, but M.
-- | suggest to you that Ms. -- he was respondi ng
to the evidence of Ms. Ashrafinia, or the press
accounts that Ms. Ashrafinia was putting forward,
and said that he could state, | can't remenber if
his termwas categorically, or he was on the
record that there were only two depl oynents. You
were aware of that?

| was aware that he was speaki ng about evidence,
and on the 16th of October directed that that
cease.

Yes.

So I would be surprised if that took place after
the 16th of October.

Wel |, besides the considerations that you
expressed about advising the nother on Decenber
the 12th, did it ever cross your mnd that other

W t nesses m ght change their story or consider
that what they heard or saw was wong because of
what Sergeant Lemaitre had sai d?

It did cross ny mnd, but again we had the benefit
of this very powerful video that told a -- if you
wll, was the anchor of our investigation, and we
had al ready canvassed the w tnesses that we knew
about .

VWll, the state -- you understood that the
statenent of Sergeant Lenmmitre was criticizing
what Ms. Ashrafinia was saying and had said
publicly. Dd you not know that, sir?

M5. ROBERTS: | think he's given evidence he's not

MR
C
A
C
A

aware of what particular statenments Ms. Ashrafinia
gave or exactly what Corporal -- then Corporal --
Sergeant Lenmitre said to the nedia. Hi s evidence
is he becane aware that evidence was being

di scussed and he asked that it be stopped.

KOSTECKYJ: Al right.

Well, is that, sir, is that --

That's ny evidence, sir, yes.

Al right.

That | didn't want any type of evidence being
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di scussed.

C Vell, did you understand that not com ng forward
with the truth, the fact that there had been five
depl oynments, m ght cause other w tnesses not to
conme forward?

A | don't see howthat's -- that's a factor, sir, |
don't understand how the -- the nexus to your
guesti on.

C Vell, Ms. Ashrafinia, who cane forward with
evi dence, was being told by the RCWP that that
evi dence was incorrect.

A | accept what you're saying. Again | don't have

the benefit of the specifics there. But we were

coll ecting that evidence through separate and

i ndependent sources in that the CEWdevice is

equi pped with the ability to tell us exactly how

many tinmes that device is cycl ed.

Ri ght .

The anal ysis of the video would be, in ny view,

the conbi nation of the CEW downl oad report and the

anal ysis of that video was the best way to exam ne

t he nunber of times that CEWwas depl oyed.

But ny question --

Eyew t nesses woul d be unlikely to give that,

particularly civilian eyew tnesses.

kay. Well, there was an eyew tness that cane

forward and said four deploynents at |east |

heard. Now, the point that |'m making to you,
sir, is sinply this. By maintaining

m sinformation, did you not understand that you

were affecting potential w tnesses that were out

there and affecting what they may have seen or

hear d?

A | disagree, sir. W had collected the statenents
to that point and we had themin our possession.
| f those witnesses saw the video or cane to a
different conclusion, then | would expect that
that material or that difference would be exam ned
at this process, trial process and/or Coroner's
i nquest .

C Yeah, but did you ever consider that there may
have been w tnesses that nmay have seen or heard
and decided not to cone forward because of the --
because of the m sinformtion?

A | don't believe that that was a factor in this
case.

C It never crossed your m nd.

>0

>0
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Correct.

Now, you wanted to protect the integrity of the

i nvestigation and you didn't want to | ook |ike you

were in a conflict. That's essentially what you

told Ms. Roberts when you were re-exam ned?

| said investigation and process.

Process. And you said you wanted to protect the

integrity of the investigation.

Correct.

And the reason was because you were in fact

i nvestigating your own nenbers?

That's correct.

You didn't want to be seen in a conflict.

W didn't want to be seen to be debati ng,

anal yzi ng and providing opinion on the evidence

t hat was bei ng uncovered. [It's not our role.

And you didn't want to be an apol ogist for the

four menbers.

That's got nothing to do with it, sir.

Yeah, but you didn't want to be in a position of

sitting there and bei ng expl aining or

rationalizing what they were doing, correct?

A We woul d not want to be caught in a position where
we were defending or rationalizing any of their
actions.

C Right. So on Novenber -- and | got a copy of this

actually early this norning, because it canme in

>0 O O> O >

O

O >

| ate | ast night, of your e-mail, so | don't have
all of the pages listed. But the page that |I'm
| ooking for is dated -- this is in your e-nmail

di scl osure of last night, the 28th of Novenber
2007, 10:23, you received an e-mail from Peter
Cer man.

A 10:23 is the date of the e-mail, sir?

C No, that's the --

THE COW SSI ONER:  Page 53.

MR KOSTECKYJ: Page 53.

A Yes, sir.

C Do you see that?

A Yes, | do.

C Ckay. You were being advised there -- you
recoll ect getting this?

A Yes, | do.

C And you were being advi sed by Peter Gernan that

informati on had come to his attention that there
had been a Freedom of Information request,
correct?
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| think, sir, if ny recollection is correct, that
the -- the information had cone to ne, and that |
had ultimately advised him And this e-nail
speaks to himfanning that information out back to
me and to others, including John Ward and Dal e
Carr.

Well, this is witten to your attention and to
Dale Carr's attention and John Ward, and rem nd ne
who i s John Ward?

John Ward at the tine was attached to the "E"

Di vi sion Media Section.

All right. So as | look at this, it's witten
fromPeter German to you, correct?

Yes, it is.

And it says:

| am advi sed that R chnond wll soon be
replying to an FO request...

That's Freedom of Information request, right?
Yes, it is.

...for their Fire Rescue incident.

Yes.

So he's advising you of that?

In -- in this e-mail, that's what it appears to
be. | don't believe that Peter Gernan was the
first one to be advised of that. | believe | was.

Okay. Well, who advised you?

| believe that | becane aware of it through the
O ficer in Charge of R chnond detachnent.

Ckay. So and did you then call Ri chnond

det achnent or have -- or, sorry, have Ri chnond
called. I'mtalking about the Cty of R chnond,
and ask themto delay the disclosure of that FO
rel ease?

M5. ROBERTS: M. Comm ssioner, | don't think this is

one of the topics on which you indicated you
wi shed to hear from Superintendent Ri deout.

THE COW SSI ONER:  The rel evancy of this to the issues

at hand escapes ne at the nonent.

MR KOSTECKYJ: Well, | think |I can connect the dots

here. But essentially, this is a -- the wtness
has said that he was not going to rel ease facts.
They were only going to tal k about process,
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essentially. Here we -- | am-- we saw a rel ease
of a news release from Corporal Dale Carr on
Novenber the 30th which relates specifically to
this incident. And it goes to the -- it goes to

i ssues relating to nedia rel eases and the contro
of that, and the conflict that the RCVP were

pl aced in and through protecting both the nenbers,
and at the sanme time carrying on this

i nvesti gati on.

THE COW SSI ONER:  Yes, and | understand the officer

i ndi cated that he thought that this part of the

i ncident that unravell ed would not inpact on the
investigation as to the core investigation, nanely
the events of the use of force against M.

Dzi ekanski .

MR KOSTECKYJ: Okay.

C

A
C

O >
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Well, can you tell me how rel easing -- you know
what |' m speaking of now, this is about the
handcuffing issue.

| do know what you're tal king about, yes, sir.
But it's nore than just handcuffing.

Right. And the giving of assistance to -- there
was going to be a release from R chnond further to
an FO request, Freedom of Information request.
That's -- that's correct, yeah

And you aut horized Corporal Carr to nake the

rel ease that we've already tal ked about in these
proceedings. It was dated Novenber the 30th,
2007.

| did. Yes, | did.

How does the release of the information which
basically says the police officers acted
appropriately, | nean, that's the tenor of that
rel ease.

That's not what it says, sir.

Well, what was the point of it?

The -- it was a judgnent call on ny part. The --
the Richnond Fire Departnent arrived at the scene
and there was -- their reports indicated no pul se.

At the monent in time in which | authorized this
rel ease, our investigation surrounding this
particul ar conponent of the case was stable, in
ot her words, we had collected the statenents, we
had the facts before us, but there was no further
i nvestigation taking place with respect to that.
It was ny belief that the -- the facts which were
not obvious or available by view ng the video,
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whi ch was out constantly and continuously in the
public eye, did not accurately portray the fact
that M. Dzi ekanski did have signs of life
foll ow ng the handcuffing, and that the |likely
medi a posture following the release of the Fire
informati on would be that they sinply stood by and
-- and did nothing, when in fact there was
certainly evidence in our possession at the tine
that there was a pul se and there was sounds of
breath for the eight mnutes it took for the

anbul ance to arrive.

That's based on your wei ghing of the evidence from
the police officers?

That's based on nmy -- not just the police
officers, but the security personnel at scene and
one of the EHS personnel in ny review of the
statenent indicated that there was a breath, at

| east one breath sound that they were -- were able
to nonitor. So it, again a very -- a very
judgnental , you know, | nade a judgnent to make

that rel ease and to provide that information
recogni zi ng what was |ikely about to take pl ace
with respect to the nedia.

But wasn't that in direct response to this e-nmai
fromPeter German of the -- of Novenber the 28th?
My rel ease was in response to hinf

Yes.

In contravention of himor in -- or by his -- I'm
sorry, | don't...

Well, you were directed, basically, by Peter

German on the 18th of Novenber that this is comng
forward, and it was essentially deal with it,
right?

Absol utely not, sir. The decisions wth respect
to that rel ease were m ne

Now, explain to nme what the difference was between
your decision to release that information but not
the five deploynents of the Taser.

Sir, ny reasoning behind rel easi ng one and not the
other was, as | said to you earlier, the cycling
of the CEW it's -- the evidence that would
support or suggest that it in fact made contact
with M. Dziekanski, the appropriate use of its --
use of it as a less than |ethal device, and his
arrest, the cause of death, the use of force
report, were still fluid and yet to be obtai ned.
The information pertaining to whether M.
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Dzi ekanski had a pul se and anybody nonitored for a
period of tinme, was in our possession, and | did
not foresee that those particular issues would

result in a crimnal prosecution. In other words,
one was -- one was stable information in your
possession and one was still fluid.

Vll, what did you make that determ nation that
woul dn't result in a crimnal investigation?

No, it was a crimnal investigation, but --

| see.

-- | did not foresee that based on the facts, as |
understood them that -- it was possible that
Crown could, I'mnot aware of what that charge

m ght be, based on the circunstances, but that
again we were in possession of the facts, and
there were no further investigative avenues
underway with respect to that particul ar piece of
i nformati on.

But as of Novenber 2007 there was no reason, from
a point of view of protecting or gaining
information fromw tnesses who nmay have w t nessed
the event, for themnot to -- for people not to
know about the fact that there were five

depl oynent s.

| disagree, sir. | think that that is a natter of
-- or for discussion in a courtroomor review
process, that there are many, many inplications
and many factors that relate to the application of
the CEWthat are not obvious and need to be
considered. And that includes the things, as |'ve
sai d, how many have been in contact with the

i ndi vi dual, how many failed, what is the

di fference between push stun and probe stun. They
are different, I'"'mtold, substantially different
on the effects of the body. 1 think it's highly
rel evant what the cause of death was at the tine.
Did M. Dziekanski in fact die as a result of the
CEW M information --

Wll, that's not --

My information is that he did not, so that

di scussi on, one discussion evol ves into anot her
very, very quickly. So | believe that the -- in
the protection of the process is that that needed
to be examned in its entirety, but not
necessarily by us, by a review ng process of sone
ki nd.

How coul d the process not be protected by you
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sinply telling the nedia exactly what you told ne,
there were five depl oynents but we don't know what
the effects of those were.

THE COW SSIONER: | think this has been done over and
over. | think the answer is here.

MR. KOSTECKYJ:

C Now, sir, you were in a hopeless conflict of
interest, I'mgoing to suggest to you. You were

on the one hand investigating your own nenbers,
and at the sane tinme in a position where you had
to make press releases to explain the actions of
t hose nenbers.

A | don't agree, sir, that we were in a conflict of
interest. | agree, | would state that what we
were in was in a very difficult position with
respect to public relations for the RCVMP, but we
chose, and the RCVP supported a position, which
was to maintain the integrity of process and
investigation at the expense of its own public
rel ations.

C Yes. But you were prepared to determ ne what was
rel eased and what wasn't at the sane tine
i nvestigating the events?

A That was ny job at the tine, yes.

C And you were in a conflict.

A | was in a difficult position. | don't believe
it's a conflict.

C You were in a conflict between your duty to the
RCVMP and protecting what --

A | think I've answered that, sir. You' ve asked ne

if |l was in a conflict. | said | don't believe |
was in a conflict.
MR. KOSTECKYJ: Thank you.

CROSS- EXAM NATI ON BY MR, BUTCHER ON BEHALF OF CONSTABLE
Bl LL BENTLEY:

C Superintendent, ny nanme is David Butcher, | am
counsel for Constable Bill Bentley, one of the
police officers involved in this matter.

|"mgoing to ask you first some questions
about your background in hom ci de cases and the
mandate of IH T. Can you please tell us what the
mandate of IH T is?

A The mandate of IH T is to investigate on behal f of
the RCWP detachments in the Lower Mainland and
bet ween -- depending on the tinme, three and four
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muni ci pal police departnents, all hom cide

i nvestigations, all unexplained or sudden deat hs,
or suspicious sudden deaths, and investigations
that involve the application of force resulting in
serious bodily injury or death involving police

of ficers, on behalf of the collective participants
of THT.

And currently which are the nunicipal forces that
are part of your unit?

Again, | amnot the Oficer in Charge any | onger
of IHIT. | have since transferred on, but the
current partners are all the RCMP detachnents, the
Port Mbody Police Departnent, the Abbotsford
Pol i ce Departnent and the New Westm nster Police
Departnment. At one tine West Vancouver was a
participant, as well.

And fromeast to west?

From Penberton/ Wi stler to Hope and Boston Bar on
the other side of the jurisdiction, including the
seven | arge nunici pal RCWMP detachnents in the
Lower Mai nl and, and the Sunshi ne Coast.

Wien you were in charge of IH T, how many hom ci de
i nvestigators were under your supervision?

| nvestigators? |'msorry, investigators, or

i nvestigations?

Sorry, when you were in charge of IH T, how many
hom ci de i nvestigators were under your
supervi si on?

We began with 46 and grew through nmy tine there to
84 detectives in eight investigative teans.

How many hom ci de i nvestigati ons have you had a
significant role as a |l ead investigator or file
coordi nator or as a team conmander, or whatever
termis being used fromtine to tinme?

Sir, again beginning as a detective in 1992 and at
various ranks, | stayed within in the

hom cide/major crime field. During nmy tenure at
IHT we -- at the tine | left, 240 hom cide

i nvestigations. That does not include officer-

i nvol ved and unexpl ai ned sudden deaths. During ny
period of tinme that preceded that, | would have to
say 100 to 200, | investigated crine scenes,
remai ns in Kosovo in 2000. So the nunbers are in
one formor another in the hundreds.

And how many officer-rel ated deaths have you

i nvesti gat ed?

| woul d be guessing. The nunber is considerably
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| ess, between 10 and 20, sonewhere in that range.

C As far as you know, have you been involved in as
many investigations of that kind as anybody el se
in the province?

A Anybody el se that's currently serving, anyway.

C |'"'mgoing to ask you sone questions about sone
coments that you made during your questioning by
M. Vertlieb to justify the w thhol ding of the
video fromthe nedia. Firstly you said that there
must be a subjective and objective exam nati on of
the facts. | wonder if you can tell us what you
mean by those two things?

THE COW SSI ONER: Wl |, you know, again | hesitate to
interrupt, but unless you're bringing up sonething
new, this has been gone over very clearly.

MR. BUTCHER: Well, | have some specific questions to
ask this witness that relate specifically to
i ssues that have arisen with respect to ny client.

THE COW SSIONER: Well, that's certainly a totally
different matter. Go ahead with that.

MR. BUTCHER: Thank you

A Sir, with respect to issues pertaining --
surroundi ng the investigation of matters invol ving
the police and the application of force, the
approach we take is to understand what actually
took place, but it's also equally inportant to
understand what the officers perceived at the tine
they were effecting their powers of arrest. They
have -- there are provisions under s. 25 and 26 of
the Crimnal Code that need to be addressed when
we' re exam ning these issues. And the subjective
exam nation, what they saw, what they felt, what
they -- what they believed is highly relevant to
under st andi ng whet her they have gone beyond the
provisions of s. 25 and 26 of the Crimnal Code.

C You also told us that it was extrenely inportant
to interview w tnesses who were present to get
their evidence fromnenory based on what they saw
inreal time. Can you tell us about that. Wy --
why do you think that?

A | was very fearful of once the video was shown
that we would get, if there were 30 wi tnesses, and
again I'm-- that's an approxi mate nunber, we
woul d get 30 versions that echo the video view, if
you will, the canera view

VWhat | hoped to obtain or what | wanted was
what each witness actually saw fromthe angle in
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whi ch they actually sawit. That angle would be
different in all cases, and perhaps not dissimlar
to the angle that the officers had perhaps
perceived the event. | wanted to know what they
felt. |1 wanted to know what they feared and I
wanted to know their |evel of anxiety with respect
to the event. And | can tell you that there is a
broad base of information that's contained within
those statenents, including the Pritchard video,
M. Pritchard hinmself, who actually videoed this,
but perceived it a different way. Hi s statenent
is different than what he subsequently reports
after review of that video.

| think it's a very sound and required
i nvestigative process, and | think we would have
been highly criticized to utilize or have all owed
review of that video before taking those
st at ement s.
| take it, then, that it's your viewthat it's
good practice that eyew tnesses provide their own
unt ai nt ed, unassi sted, subjective report of
events.
| refer to it as true nenory. What |I'mafter is
their true nmenory, their true recollection of
events. Because it is inportant and woul d be
obviously the subject of extensive cross-
exam nation by any defence counsel in a crimnal
trial would be chipping away at the value of their
evi dence, because they would all ege that that
evi dence was derived fromreview ng the video,
rat her than what they actually saw
| take it that fromyour, and if | may describe it
this way, vast experience in hom cide
i nvestigations, you are very aware that the
subj ective reports of witnesses are often very
different fromthe objective facts.
That's correct, not just w tnesses.
Well, | was going to nove on to that. It's your
experience tells you that eyew tness evidence can
be very unreliable.
Referred to as the fallibility of eyew tness
testinony, yes, sir.
And the average person msses a | ot of what
happens, particularly in a stressful event?
Correct.
That al so applies to police officers who have been
involved in stressful events.
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A Yes, it does.

C And it would be your experience that the officers
who have been involved in a high stress event
of ten provide evidence that can be fragnentary and
even unreliable.

A Yes.

C And would it be your experience that it is
particularly difficult for officers to renmenber or
rel ate sonme peripheral aspects?

M5. ROBERTS: |'msorry, M. Conm ssioner, this goes
beyond -- to a certain point M. Butcher was
exploring the reasons that Superintendent R deout
had given for his decision-making. | fear we've
gone a little beyond that point and we weren't
presenting Superintendent R deout as an expert in
t hese areas.

MR. BUTCHER: Well, | understand that. But he was the
man in charge of this investigation and he's al so
a man who can assi st the Conm ssion --

THE COW SSI ONER:  You' ve been able to link it. o

ahead.
MR. BUTCHER: Thank you
C s it your experience that officers have sone

difficulty in accurately relating stressful events
t hat they have been involved in?

A Sone do, yes.

C s it unusual in these kind of matters?

A No, it's not.

C And are you able to tell us about this, whether or
not officers have particular difficulty with
relating matters that they were not directly
involved in, in an incident?

A | think it depends, sir, on when you say they're

not directly involved, if they're bystanders or
formnore of an objective position within what's
taking place, the accuracy level tends to go up if
they are involved in a collateral way. | think
that they get sonme of the tunnel vision that we
sonetimes see or they lose that objectivity or
ability to provide conprehensive wtness accounts
and can provide, as you say, fragnmented accounts
of the event.

C Now, does -- does tunnel vision arise because in a
critical incident an officer may be focused on
their owm role and not on what others are doing
within that critical incident?

THE COW SSIONER: | think you' re going beyond it now,
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M. Butcher. | can't see the |ink any nore.
MR. BUTCHER: (Ckay. Thank you, those are ny questions.

THE COW SSIONER: By the way, a lot of that's common

sense.
MR BUTCHER: But we al so need sone evidence on it.

CROSS- EXAM NATI ON BY MR H RA ON BEHALF OF CONSTABLE
KWESI M LLI NGTON:

C Oficer, My nane is Ravi Hra. | amcounsel for
Oficer Kwesi MIlington. First, you gave
evi dence that Sergeant Attew and then Cor por al
Brassington were the | ead investigators.

A Sergeant Attew was the accredited team commander

that originally took his teamout to investigate
this case. He was assigned four days later to the
i nvestigation of the Surrey Six hom cides and
sinply could not carry on in both roles.

C So Brassington was the | ead investigator, is

that --
Primary investigator, and | took over the role as
t eam commander in approximately a few weeks | ater

C So just dealing with sone questions that you were

asked by M. Vertlieb regarding Dr. Lee, would the
primary investigator be the person that would be
dealing with Dr. Lee?

A No.

C It would be you?

A Unlikely, no. Dr. Lee would -- typically in a
hom ci de investigation, the person tasked with
exhibit care and control also maintains continuity
of the deceased through the autopsy process and is
the one that typically has the contact with the
pat hol ogi st .

C And we know in this particular case it was then
Const abl e and now Cor poral Paul Hoi vi k.

Ch, | was unaware that he had been pronoted, but
yes, Hoivik was the one.

And so if Dr. Lee provided a draft report or

di scussed a draft report, it would be with

Cor poral Hoivik and not with you?

A | f he discussed it, it would be with him If he
had a witten report, | would expect to have seen
it.

C And you certainly haven't seen that?

A | have not.

MR. H RA: Thank you. Now, in going through these e-
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mails, and I'mlooking at -- | think the quickest
way to do this is to deal with it conpendi ously,
M. Conm ssioner, so that |I'm asking one question
as opposed to 20.

THE COW SSIONER: | hope you'll bear in mnd that this
i's supposed to help nme in ny task.

MR HRA Well, I'mtrying to identify certain e-
mail s, M. Comm ssioner, so that -- so the marking

process will be alittle easier, may | suggest
that. And | appreciate what you' re saying, M.
Comm ssi oner.

C In going through these e-mails, starting with
Cct ober 30, 2007, page 5, the third ful
par agr aph:
There are still a nunber of w tnesses yet to
be interviewed. ..
A Yes.
C Then goi ng through to page 13, another Cctober 30
e-mail, again referring to witnesses to be
i ntervi ened.
A Yes.
C You were taken by M. Vertlieb to the e-mail found

at page 14, which again nmakes references to

W tnesses to be interviewed and further reports to
get, including the CEWreport, the pathol ogist's
report, the use of force report, et cetera. You

see that?
A | was going to agree with you, sir, but if you
could -- | apologize, if you could --

C That's okay. If you could go to the third
paragraph. M. Vertlieb took you all the way down
to the -- to just before the sentence:

We have been outstanding on the follow ng:

|"'msorry, sir, you'll have to -- |'m obviously on
t he wong page.

Page 14, Cctober 31.

Okay. | have the page, I'mjust trying to catch
up to you on the sentence.

May | approach you and point it out.

Sure. Yeah. Sorry.

That's okay. I'mreferring to that sentence.

Ckay.

OO0 O >
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We have been outstanding on the follow ng:

A Yes.

C Then going to the next e-mail, which is page 30
and 31, Novenber 2, 2007, again M. Vertlieb took
you to the bottom of page 30. You again in that
e-mai |l are concerned about the status of the
investigation; is that correct?

A Yes.

C Going to page 30 -- sorry, page 73, Decenber 12,
2007, the third full paragraph, which refers to
the "search for truth posture"

A Yes.

C Page 74, which is the sane e-mail, sets out the
processes underway from(a) to (h).

A Correct.

C Page 76, a Decenber 14, 2007 e-mail that again
deals with in the second paragraph "a thorough and
unbi ased i nvestigation".

A Correct.

C Page 80, the first e-nmail there, which seens to
address the necessity to honour the ongoing
process, in the second line.

A Yes.

C "Honour ot her ongoi ng processes".

A Correct.

C And finally page 90, Decenber 18, 2007, second
full paragraph, anongst others, dealing with a
t hor ough and unbi ased i nvesti gati on.

A Yes.

C Throughout this process that's what you were
trying to do, which is protect not only the
i nvestigation but the other processes that were
under way?

A That's correct.

C Now, the last e-mail that | want to take you to,
and when you tal k about -- before we get to the
| ast e-mail, when you tal k about protecting the
ot her processes, you' ve alluded to that, which is
criticism by the release of investigative
i nformati on.

A Yes.

C Criticismby the Crown, the defence and the
courts, correct?

A And ot hers.

C Thank you. Now, the last e-mail that | wish to

take you to is page 34, a Novenber 5 e-mail
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10: 18, you write:

| amnot sure if you have forwarded this,
however we will not be releasing the video to
the invol ved nenber. W feel that it would
be i nappropriate in an inparti al

i nvestigation.

Wo is the "involved nmenber"?

There was concern -- the nenber, sorry, to answer
your question, it's the four involved nenbers,

or --

Thank you.

-- it probably should have said all four. And the
t hi nki ng was that the rel ease of that video and
their viewng of it would be traumatic for them a
wel |, and there was sone concern should that be
rel eased, ny position was that was not the role of
the IH T investigation and that we shoul d not
participate in that.

And also that it would inpair your investigation;
is that correct?

Well, it could, although | had really no
expectations that once that video was ultimately
rel eased publicly that that would not occur on its
own. It just wouldn't be us doing it, because
that was not our job, not our function.

And so when you wite, "W feel that it would be

i nappropriate in an inpartial investigation", your
concern was that you had their statenents, it was
not time to review the video with them

Correct. Qur investigation was ongoing and if
there were going to be a review, there would be --
have to be sone determnation on crimnality maybe
for that.

MR. HI RA: Thank you. Those are ny questions.

CROSS- EXAM NATI ON BY MR, ROSENBLOOM ON BEHALF OF THE

GOVERNMENT OF PCLAND:

Superintendent, ny nanme is Don Rosenbl oom and |
appear on behalf of the Governnent of the Republic
of Poland. | have sone questions for you.

| gather that you have infornmed us in your
testinony today that in March of 2008 your ITHT
report went to the Crown counsel; is that correct?
Yes. The initial -- the initial report went to
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Crown counsel. W wanted, recognizing the urgency
to get that forward, we advanced the, what | would
refer to as the substantive portion of it. But we
did follow up over the course of nonths with
material that was arriving, so there was about
four or five different subm ssions. So

out standi ng reports from experts and/ or
translations fromother -- in other |anguages took
sone tinme to get, and they were -- they were
provided in foll owup subm ssions to Crown. But
the initial report went in in March.

Yes. And so the report that would be provided to
all of us through the disclosure of docunents,
woul d be the report that went to themin March of
2007 -- excuse ne, 2008.

No, | believe you woul d have had the fina
version. So there was -- there was additional
subm ssions that would include the original
material plus the additional material. M belief

is that you were provided the final draft, the
final product included all our subm ssions to both
the Crown and subsequently the Coroner. You
shoul d --

The --

You shoul d have the -- all the material.

During the lunch break I will confirmthat
situation with the Conmm ssion counsel. | also

gat her from your evidence that the investigation
at your end noved froma fact-finding
investigation to a crimnal investigation in md-
Novenber of 2007.

That's correct, sir.

Al right. Now, you have already informed us that
you were aware of the msinformation that had been
gi ven out through nmedia relationship between the
14t h of October and the 16th of October.

That's correct.

And you have spoken generally to what that

m sinformation was, and | don't intend to bel abour
the matter with you and go over it again.

Sergeant Lemaitre testified here in these
proceedi ngs about being concerned about this

m si nformati on bei ng di ssem nated. He spoke about
how he had participated in, as he put it, animted
conversations about his concern about this

m sinformation. Wre you ever part of any neeting
where he expressed those concerns?
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A The only neeting that | was at wth Sergeant
Lemaitre was on the 16th, when | -- | was going to
say requested, but insisted that they ceased
di scussing evidence. And | don't recall that to
be particularly animated. Now, to be fair, and
t hor ough, there were ongoing comunications with
"E" Division Comrunication either with himor
t hrough Corporal Carr that discussed their desire
to becone nore proactive in their nedia
strat egi es.

C And bei ng nore proactive, you're also speaking of
the RCWP intervening to informthe nedia of the
msinformation, is that fair to say?

A | think that's fair to say, yes.

C And so you' ve spoken about the bal ances that you
have to grapple with, in particular with this
file, when it canme to nedia relations. As you had
to wei gh those bal ances, bal ance those issues, you
were aware that your nmedia relations officers were
concerned with the fact that their integrity was
on the line to the extent of having given
m sinformation to the public?

A That's correct.

C Now, Corporal Carr was taken off these -- this
file, on the 16th of October. Was that because

you were --
A Sergeant Lemaitre, |I'msorry, to correct you

hal fway (indiscernible - overl appi ng speakers).
C Excuse nme, | nmeant Sergeant Lenmitre was taken off

the file on the 16th of October. Ws that at your
initiative?

A No, ny only direction was that | H T and Cor por al
Carr, who was the IH T spokesperson, would be the
person that would discuss the IH T investigation.
So it had nothing to do wth Sergeant Lemaitre.

It had nothing to do with, you know, renoving him
| wanted ny own spokesperson to be the person

di scussing the case. Corporal Carr, because of
his constant and continuous proximty to IHT
investigations, is very famliar with the style of
our rel eases, our approach around investigation
and process and it nmade nore sense.

C Were you di sappoi nted that Sergeant Lenmmitre had
spoken to the facts of this incident between the
14t h and 16th of October?

A No, | wasn't disappointed. | think that there has
been direction by both nyself to try to be as
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transparent as possible on these cases, to try to
be as cooperative with the nedia as is possible.

| think where -- where it went wong was that was
interpreted to include evidence and was not --
that was not neant to be the case. Evidence was
not to be part of that.

Now, you -- we spoke about this balance a nonent
ago, that you had to nmake certain judgnent calls,
and you have testified that you were aware of the
concern of your nedia officers in respect to the
m sinformation. M question to you is this. Dd
you inpose this -- this policy of clanmm ng up on
information to the nmedia by way of any witten
docunent ?

No, that occurred during a neeting on the 16th.
Al right. And there is no paper trail that any
of us can look at in ternms of the rules that you
i nposed on the nedia officers at that neeting on
t he 16t h?

No, there's not, sir. There is a general accepted
practice within what we referred to as maj or case
managenent phil osophy, that the team commander or
the person responsible for the investigation
really has final say on nedia rel eases, because we
need to be assessing the effect that they wll
have on our investigation. So that is part of an
enbedded structure within the investigative
practice, but in this case there is no e-mi
communi cation saying stop. There was-- | actually
went to headquarters and had a neeting and said
"Cease, cease discussing evidence."

You said "Cease".

"Cease di scussing evidence," yes.

But in spite of that, and there's been reference
made bot h by Comm ssion counsel and by M.

Kost eckyj, that you chose to violate that order to
cease when it cane to your nedia relations on
Cctober the 30th; is that fair to say?

| think it's fair to say based on the information
before ne, | certainly did nove away -- nove away
fromthat, and | discussed what sone of the facts
of the case pertaining to a very small conponent
of it, that's the post-care of M. Dzi ekanski
foll ow ng his handcuffing, that's true.

Okay. Just to correct the record - ny friend
corrects me - the event in question is Novenber
30th that | speak of.
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Yes.

The press relations on Novenber 30t h.

Yes, that's correct.

Now, you say that small portion. D d you believe
at that nonent that that small portion dealing

wi th the post-handcuffing nedical care of M.

Dzi ekanski was not a crimnal -- ongoing crimnal
matter?
No, | couldn't -- | couldn't say that. | think

that that was sonething that we woul d expect the
Crown to review and could potentially nmake an
assessnent on.

Vell, that being the case, why was it that you'd
chosen that particul ar occasion on the 30th of
Novenber to go public with your version of the

hi story of the event post-handcuffing, when it
fact it violated this cease order.

| think that it was a judgnent call on ny part at
the time, sir, and | think that it did step
outside of -- to a degree sone of the practices
that are -- that we expect, and | think that
perhaps that that, while |I did it for reasons that
| think were there to relieve all parties
concerned of this belief that the officers just
stood there as M. Dzi ekanski passed away, it was
froma degree of conpassion and a degree of
understanding. But it does, in fact, as you
suggest, violate the practice and the best
practice.

Wl |, Superintendent, you'd agree with ne that the
press rel ease of Novenber the 30th was pl aci ng
your officers and the Force in a favourable |ight;
is that not fair to say?

Well, | don't think any release in this case ever
pl aced anybody in a favourable |ight.

What do you nean by that?

| think that there is, this case, the nature of
this case, the tragedy of this case is there is no
such thing as a positive light on any of this.
think what it did was serve to explain the fact
that M. Dziekanski, by the evidence before us,
had a pul se, and that he was breathing, and that
he did not sit there for eight mnutes while the
anbul ance arrived, and so it served to put sone
facts before the nedia that | suspect they would
have taken a slightly different approach to their
medi a rel eases had we not done it.
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C Let me put it another way. It was a defence of
the Force in respect to the nedical care issues
after handcuffing; is that not fair to say?

A It was the subm ssion of the facts that we had
before us, and | think if you | ook at that
rel ease, it doesn't take a position, or it's not a
defensive one, it's a subm ssion of the facts.

C Wel |, Superintendent, |let ne take you on, on that
very issue of whether the release did in fact
fairly state the facts as you knew them at the
time. Were you aware, O ficer, the three days
prior to the release -- excuse ne, a nonth -- over
a nonth before the release of that press rel ease,
one of your IH T investigators, Constable Mil hall,
interviewed Kirby Graene of the Richnond Fire
Depart nent ?

A | know that Kirby G aene was interviewed. | don't
di sbelieve that it was Constable Miul hall, but...

C Ckay. Taking ny word for a nonent that it was,
are you aware that Kirby Gaene informed the IHT
investigators in that interview of Cctober 27th,
2007 that on his arrival to attend this first
response, to attend this incident, that he
observed the Mouunties standing within probably ten
metres of the patient, and then he went on and
said a ot of security, excuse ne, they were on
the scene -- just allow ne a nonent here, please.
He said in part:

There was -- | did notice when | did get on
the scene that there was a | ot of security
peopl e.

MULHALL:  Yeah.

GRAEME: And | think there was at |east four
Mounties standing by wthin probably ten
metres of the patient. Uh, nobody --

And then there's a cell phone interruption. Then
he says:

-- uh, so like |I say, there was a | ot of
security and uh, the YVR security a -- as
wel |l as the Mounties --

MULHALL: Ckay.

GRAEME: -- were -- were on scene, SoO.

MULHALL: Uh, maybe I'll just go through and ask
you a couple things. Wen you said you f --
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you guys first arrived uh --

|"msorry, this is not the passage | want. The
passage | want -- if you'll allow ne two seconds.
In this statenent, and during the break 1"l
gi ve you an opportunity to reviewit, Constable --
M. Gaene, Chief G aene, indicates that when he
arrived nobody was doing anything in respect to
the nonitoring of the patient -- of the -- of the
-- of M. Dziekanski. The question |I have for
you: Were you aware that on October 27th your
IH T investigators were aware that a w tness was
indicating that on their arrival none of the
officers or anyone el se was nonitoring M.
Dzi ekanski ?
Yes.
Knowi ng that that information had been provided to
your ITH T investigators, why did you approve a
press rel ease on Novenber the 30th where you said
nothing to the nmedia about the fact that there
were -- there was a witness, at |east one wtness,
that had indicated to your investigators that
nobody was nonitoring M. Dziekanski at the tinme
of their arrival?
The purpose of that release was sinply to get the
facts or the information that was before us that
he had not died i mediately follow ng the
handcuffing and that he had a pulse for a period
of time and was breathing, with respect to the
various opinions as to when that occurred, that
again forms the cumul ati ve subm ssion that we
made. We have witness statenents from |
t hi nk/ bel i eve several firefighters, several EHS
personnel, and several other people. So it was
really just to advise that there was signs of life
for a period of time, that the -- the officers
called the -- the fire departnment and that they --
they did not in fact take the handcuffs off at
first request, they did it at second request. So

we didn't -- again we didn't get into a big debate
and di scussi on about all the evidence, just sinply
to put those -- those facts forward.

But you speak in this nedia advisory of the 30th
of Novenber that though your investigation is not
conplete, the investigators can say, based on
current information, the followi ng. You then
speak to the deploynent of the taser and you speak
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to Richnond Fire requesting the handcuffs to be
renmoved. And then you say:

It is inmportant to understand investigators
have | earned that based on the conti nuous
monitoring of M. Dziekanski it was the

opi nion of officers and the YVR security
menber at the incident that M. Dzi ekanski
was breathing and had a pul se. However, he
was unconscious the entire period while
awai ti ng energency nedi cal personnel to

att end.

| "' m sayi ng, Superintendent, was it not incunbent
upon you and your division, the IHT office, to
informthe nedia that there were contradictory
opi nions of w tnesses regarding the quality of
care that had been provided to M. Dziekanski at
the tinme of their attendance?

A | think that's the inherent debate about rel eases,
that you begin to get into the he said/she said
kind of debate within the release itself. MW
opinion and ny judgnent at the time was sinply to
put the facts out about the fact that he was in

fact breathing and had a pulse. | did not
consider that as a conponent of the rel ease.
MR, ROSENBLOOM | have further questioning but it may

be the appropriate tinme for |unch.

THE COW SSI ONER:  Are you able to give any indication
as to how nuch further you m ght be?

MR. ROSENBLOOM | am --

THE COW SSI ONER: W have one nore W t ness.

MR, ROSENBLOOM | woul d say approxinmately an hour, 45
m nutes to an hour.

THE COW SSI ONER: All right, thank you, M.
Rosenbl oom We may sit |ate today, then.

MR, ROSENBLOOM  Thank you.

THE REG STRAR The hearing is now adjourned till 2:00
p. m

(W TNESS STOOD DOWW)

( PROCEEDI NGS ADJOURNED FOR NOON RECESS)
( PROCEEDI NGS RECONVENED)

THE REA STRAR: The hearing is now resuned.
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SUPT. WAYNE RI DEQUT, a
W t ness, recall ed.

MR, ROSENBLOOM  Thank you.
CROSS- EXAM NATI ON BY MR ROSENBLOOM ON BEHALF OF THE

OCO~NOUITRAWNE

GOVERNMVENT OF PCLAND, conti nui ng:

Superintendent, would you agree with nme in
followng up fromny series of questions to you
just before the break, that it was an error on the
part of the RCMP to issue a press rel ease on
Novenber 30th that did not give a balanced summary
of the evidence known to the RCMP regarding

nmedi cal care?

| don't believe it was an error, sir. | think it
was sonething that | hadn't considered doing in
the course of that rel ease, and that nedia

rel eases are always a bit of a -- | was going to
say subjective, in that you put in what you think
is relevant to the issue at hand, but it's not an
exercise in swearing an affidavit, or providing a
full and conprehensive material, because that's
not the purpose of a release. The purpose of the
rel ease was sinply to put out sonme sinple facts
that were known to the investigation

But a press release is a calculated statenent. It
is a statenent where the press release is drafted,
it is reviewed by individuals before it is played
out in the public forum

It is a drafted release. It is sonmething that is
revi ewed before put out in to the public forum
yes.

So it's calculated. It isn't as if it's a scrum

where sonmeone m ght make a m stake, an error, by
uni ntentional |l y?

| think that's a fair statenent, yes.

And that being the case, you'd agree with ne, and
this has been spoken to by Corporal Carr and
Sergeant Lenmitre, that the integrity of the RCW
is always at stake when information is being
provided to the nedia; is that fair to say?

Well, | think that's a pretty broad statenent,
sir. Information goes fromthe RCVWP to the nedia
on a daily basis, if not an hourly basis. | think

that it is our goal always as the RCWP to put out
the best informati on we can when we can. | think
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that fromtinme to tine information does get out
that's incorrect. | don't think this is the first
case in which msinformation, or incorrect
information is a better term has gotten out.

But we're all human, Superintendent, but would you
not agree with nme and recogni ze that the press
statenent given to the nedia on Novenber the 30th
did not informthe press that there was a
statenment given to the IH T investigators in
Cctober that clearly indicated that the RCMP had
not proper nedical attention to this man at the
time of their attendance.

Vll, no, you're -- | don't agree with you in the
statenent the way you framed it. | wll agree
that it did not include the contents of the
statenent fromthat individual. But |I think the
remai ning parts of that statenent are not for
anyone to say, whether they didn't receive the
proper nedical attention. W did not include the
information from| believe it's the fire captain.
Yes.

That's not -- not included in that statenent.

And the fire captain had indicated to your
investigators that on his arrival none of the four
police officers, nor anyone else, was attending to
M. Dzi ekanski .

| believe that's correct, sir.

And you knew t hat.

Yes.

And you approved the press rel ease.

| did.

And you agree with nme that that it would have been
acritical bit of information to provide to the
medi a to bal ance out the other comments that you
were making in that press rel ease?

| don't agree that it belonged in the press

rel ease. | do not.

Now, it's my inpression, Superintendent, and |I'd
i ke your reaction to nmy inpression, that it seens
to me that you chose to violate your cease order
with the nedia when it was self-serving to your

i nterest, but that when you did choose to violate
that order, you chose to sinply give a sunmary of
facts as they were in your interest. Wuld you
agree wth that?

| do not, sir. | do not believe that that rel ease
was self-serving to our interest. That rel ease
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was there to present facts that were absent and
were being, our belief, going to be nade
avai |l abl e, one-sided, with respect to the concept
that there was no treatnent and that M.

Dzi ekanski was sinmply left to -- on the floor of
YVR. So, no, | don't agree.
Vell, but Oficer, we've been in these proceedi ngs

along tine and | don't want to take up any nore
time than is necessary. Surely, you recognize
that the rel ease of Novenber 30th was self-serving
inthat it was in support of the reputation of the
RCWP in informng the public that the RCWP t ook
the position that there had been proper nedi cal
care.

MR H RA: M. Comm ssioner, isn't that --

A

No, | don't agree.

MR HRA -- a mtter for argunent?
THE COW SSI ONER:  The answer is he doesn't agree.
MR, ROSENBLOOM

C

Now, Corporal Carr testified in these proceedi ngs,
and in his testinony, speaking about this very

i ssue of the msinformation, he stated in
testinmony, and I'mreferring to the transcript of
his testinony, and it's at page 64 of the
transcript of April 22nd of this year, he said,
and | quote -- I'"Il first give ny question to put
it into context, and it was nmy questioning of him
Question at |ine 27:

Well, 1'l'l cone back to that in a nonent.
You spoke this norning about the fact that
the policy or direction from Superintendent
Ri deout was notivated...

|"msorry, if you want it in front of you.

M5. ROBERTS: Sorry, which line did you (indiscernible

- overl appi ng speakers).

MR. ROSENBLOOMV It is line 27

A

Thanks.

MR, ROSENBLOOM  Thank you.

C Well, I'lI'l come back to that in a noment.
You spoke this norning about the fact that
the policy or direction from Superintendent
Ri deout was notivated by the fact that you
did not want to conprom se the investigation,
correct?
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A Yes.

C Yes. Wuld you not agree with ne, Oficer,
that the delivery to the nmedi a of
m sinformation during those early days, in
itself, would conprom se the investigation?

A Wuld | not agree with you which? [|I'm--

C "1l do it again.

A " m sorry.

C Wul d you not agree with nme that the
m sinformation that was di ssem nated to the
medi a during the early days --

A Yes.

C -- woul d have conprom sed the investigation?

A It could have, absolutely. | would agree
w th you.

Do you agree with that comrent?

| do not.

Wiy do you say that?

As | think I've already tal ked about earlier this
nmorning, the -- | prefer the term"incorrect
information". | think "m sinformation" has a

t endency to suggest that it was an intentional
effort at msinformation. It was not. | believe
that the -- the information -- the investigation
woul d not be conprom sed because of the strategies
that we were undertaking. W had secured
statenents about what the w tnesses had observed,
and we felt strongly that we could rely on the
video and the CEW downl oad report to provide us
with the accurate information that we were | ooking
for, rather than what perhaps w tnesses may have
derived fromthe nedia.

Well, et me explore this alittle further, and ny
friend, M. Kosteckyj here, also went into this
issue with you. And it really conmes down to an

i ssue of intimdating witnesses who had al ready
given interviews to you, or were in the process of
giving interviews to you. In an interview that
took place with Corporal Carr on Cctober the 30th,
2007, and it was an interview with CTV reporter
M-Jung Li. And the transcript -- | had
transcripts prepared of these interviews, and I

wi |l be applying to have these transcripts put
into evidence at the conclusion of ny cross-

exam nation of you. Al counsel have been
provided with these transcripts. And in this
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transcript, Corporal Carr says at page 3, at line
4, speaking of Ms. Ashrafinia, | believe is the
pronunci ation of it, speaking of her having
infornmed the press that there were four

depl oynents of the Taser, he says in part:

Thi s woman was al so under the inpression that
the individual was tasered four tines. | can
go again on the record and tell you that is
incorrect. Only one officer was in
possessi on of the conducted energy weapon.

It was an officer that was trained and
authorized to carry that. There were two

pul ses, we call it, delivered to the subject,
to no avail. So he was tasered twice with

t he sanme conducted energy weapon.

It then goes on, it's actually Eric Rankin that
was doing this interview, I'msorry, not M-Jung
Lee. It goes on:

ERI C RANKIN: And yet she's quite adamant that she
saw this man react at |least four tines to
jolts.

And also it's Corporal -- Sergeant Lemaitre that's
doing this interview, not Corporal Carr, to
correct nyself. Sergeant Lenmitre goes on:

Well, | have actually spoken to the
investigators fromIH T, and | have al so

W t nessed individuals being tasered before,
and | can assure you that if you are tasered,
you're going to be screaming for a few

m nutes, and it mght just be interpreted by
an individual as continual tasering or
intermttent tasering. W know for a fact
that there were two pul ses, and the
investigation will show that, and certainly
during the coroner's inquest, etc.

Now, that was on --

Sir, can | ask the date and tine of that
particular interview, |I'msorry?

Yes, I'msorry. | may have msled you. It is --
|"msorry, it's Cctober 16th, and | said Novenber
30th -- Cctober 16th. Now, that being the case,
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and getting back to the line of questioning that
nmy learned friend pursued with you this norning,
do you not believe that kind of statenent sitting
out in the public realmintimdates w tnesses when
the RCWP go public and contradict statenents that
have been nade by a w tness?

No. | don't believe that statenent should have
been made. | am-- | think |I've been clear on
that as of the 16th | shut all of that kind of
tal k dowmn. That said, the investigation was
relying upon not so nmuch the witnesses with
respect to the nunber of cycles, but the downl oad
and the anal ysis of the videotape and the officers
who were cycling the device. | don't believe
that's -- that's going to create intimdation. W
are taking fromthe w tnesses what they know, what
t hey' ve observed and | don't see it as
intimdation at all.

But, Superintendent, this witness was rebuked in
public, wasn't she, by the RCWP.

| don't disagree, sir, that that interview should
not have taken pl ace.

Yes. And will you agree with ne that she was
rebuked publicly in the public -- in the public
forum

M5. ROBERTS: That's a matter for argunent, M.

Comm ssi oner. Superintendent R deout was not
present during that press conference. He's nade
it clear that he wouldn't approved that, so M.
Rosenbl oomis free to nmake that argunent at the
conclusion of the inquiry.

THE COWM SSIONER:  No, | think this is argunentative.

| mean, the Superintendent wasn't there, and you
ask him his opinion on sonet hing.

MR, ROSENBLOOM  \Where this goes, M. Comm ssioner, is

knowi ng the opinion of the Superintendent in
respect to this episode, why did he not choose to
correct the record if only in the public interest,
and that is why | amgoing in this direction.

M5. ROBERTS: In that case M. Rosenbl oom should be

asking the Superintendent if he was aware of this
interview before it was put to himtoday.

MR, ROSENBLOOM

C
A

Were you aware of it?

No. | knew there were a nunber of interviews that
had taken place, sone talk shows that had taken

pl ace. The specifics of the interview, the
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debate, | was unaware of.

C But you were aware that your nedia officers had
di sputed in a public forumthe evidence of this
W t ness.

A | don't -- can't say that | was aware specifically
of that, sir.

C This seens pretty sinple to ne, and |let ne ask you
for your response. 1Isn't the truth |ess

prejudicial to an investigation than to | eave
untruths out there in the public?

A Vell, the truth is the goal in all of this.

C And if the truth is the goal of all this, and
knowi ng as you did at a point of time that there
were untruths spoken by the RCMP to the nedia and
inturn to the public, wasn't it in the interest
of the investigation to have the truth clarified
wi th the nedia?

A | think as |'ve said earlier today, sir, that it's
clear with the benefit of hindsight that it may
have been appropriate to speak to the nedia in
formof a press conference saying that m stakes
had been -- errors had been nmade in the
information that was provided. | still do not
bel i eve, and woul d not authorize the rel ease of
any specific information at the begi nning of an
i nvestigation because the truth, in ny view, cones
fromthe cunul ative effect of the evidence,
knowi ng everythi ng about the case, and there is --
we cannot try this in the nedia. This needs to be
tried in a process, whether it be a Coroner's
i nquest, a crimnal court, a CPC inquiry,

Comm ssion for Public Conplaints inquiry. The
proper process does not exist when we start trying
things in the media in small sound bites. It nust
be the cumul ative effect, people nmust have a
chance to answer, chall enge evidence, that's the
process that exists in this country.

C Yes. And | appreciate your comrents when you say
t hat naybe certain aspects of the nedia program
were inappropriate in the early stages. Wat |'m
trying to ask you is once recognizing that there
were these untruths, for want of a better term
spoken by the Force to the public, was it not in
the interest of the investigation to at |east
clear up the record and informthe public of what
was truthful? Wasn't that far less prejudicial to
t he investigation?
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| don't believe so, sir.

You don't. In -- during an interview that
Corporal Carr gave, and this was an interview on
Novenber 30th, and he gave this interview to |an
Hanomansi ng, and again is provided by way of DVD
fromthe Comm ssion, and also | had official court
reporter transcripts prepared of it. And I'm
referring to page 4, and naybe your counsel wll
want to put this in front of you.

M5. ROBERTS: |Is there a page or a |ine nunber?
MR, ROSENBLOOM

C

OO OHT>OP>

And it is line nunber 19 where Corporal Carr is
speaking, and actually I'll start right at the top
of the page, Superintendent, |ine 2.

But one of your colleagues, Pierre Lemaitre,
said in an interview in French with Radi o-
Canada that he had been given wong
information by the officers at the scene..

Can | stop you, sir, I'msorry, I'm--
" m sorry.
|"ve lost you already. | have a --

|"mat the interview of Corporal Carr wth Ian
Hanomansi ng, and |I'm at page 4.

Oh, I'msorry.

I"mright at the top of the page, right here.
Thank you.

"Il start again. The reporter said, and | quote:

But one of your colleagues, Pierre Lemaitre,
said in an interview in French with Radi o-
Canada that he had been given wong
information by the officers at the scene,
that's why his initial accounting of what
happened when he spoke publicly was different
fromwhat he saw in the video, and yet

nei ther he nor anyone else with the RC MP
ever corrected the record before the public
saw t he vi deo.

Corporal Carr responds:

Well, certainly I haven't seen M. Lemaitre's
-- or Sergeant Lemaitre's interview. | don't
know what he said, and |'"mnot going to try

to contradict what he said. To say that the
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officers gave us wong information, | can
tell you that our officers, the investigators
on this and our officers are not about trying
to hide anything, they' re not about trying to
give wong information. |It's the information
they knew at the tine.

And this is where | want you to focus. He carried
on:

Did we perhaps err in not correcting

sonet hing that we saw, that could have been
the case. That will be uncovered throughout
this investigation. But bear in mnd, this
was evol ving every day, and there were heavy,
heavy demands on ny tine and on Sergeant
Lemaitre's time and -- you know, it's just
probably sonet hing that was an oversi ght nore
than a big conspiracy that we were out to lie
to the public. That is the furthest,
absolutely furthest thing fromm m nd.

Now, in fairness to you, Superintendent, | put
this passage to Corporal Carr and he testified
that the word "oversight" was an -- | don't

remenber his exact words, but was inappropriate
that he should not have used that word.

My question to you, sir, IS were you aware
that he did speak to the nedia on that date and
speak of the lack of effort by the RCMP to correct
the untruths as sinply being an oversi ght?
|"d just like to ask is this a full transcript, or
this is -- this part of an addition -- an
interview he did wwth respect to the 30th of
Novenber rel ease?

This is a transcript of the interviewand it's an
excerpt of that interview You'll see that
actually on the first page of it.

Because ny expectation would be that this
interview was probably done resulting fromthe
aut hori zed rel ease of the 30th of Novenber, the
one that you've been talking to ne about.

Yes. Yes.

And this forns a part of that. So, no, ny
expectation of himon that day woul d have been to
speak to the authorized nedia rel ease and not to
make -- | was not aware of these comments or that
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that woul d be part of this.

C Yes. Now, | find it curious, Superintendent, that

Corporal Carr in that passage nmakes no nention

what soever to the order given by yourself to the

medi a that they were not to speak about the facts
of the case, but to limt thenselves to process.

You agree that fromat |east that passage, there

is no nention of that?

| agree.

Do you have any expl anation why that is?

No.

M5. ROBERTS: W th respect, that woul d be specul ati on.
He's al ready said he wasn't aware of those
comments being made. He's already said he didn't
aut hori ze those comments. |'mnot even sure he
was aware -- well, he wasn't aware those comments
were made. So to ask himwhy they were or weren't
made, or why sonething was or wasn't said is pure
specul ati on.

MR. ROSENBLOOM | agree with nmy friend.

C "' mgoing to suggest to you, Superintendent, that
the reason he never nentioned your cease order,
and I'Il call it a cease order, was because no
such policy existed at that tine. Do you deny
t hat ?

THE COW SSI ONER:  Just a minute. |'msorry, you're
switching from"policy" to "order"?

MR. ROSENBLOOM |I'minterchanging the term

Your cease order, do you understand what | speak

of when | use the term"cease order"?

My cease order to stop tal king about evidence.

That's right.

Yes.

" m going to suggest to you that that cease order

never existed at the tinme that Corporal Carr gave

that interview on Novenber 30t h.

That's absolutely incorrect.

Al right.

M5. ROBERTS: Well, both Corporal Carr and Sergeant
Lemaitre have testified that that was the result

>0 >

OO0 O
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of the neeting on Cctober 16th. | don't know how
my friend can suggest that that direction wasn't
gi ven?

MR. ROSENBLOOM | have a right to --

THE COW SSI ONER: Wl |, he's suggested it and he's got
an answer.

MR. ROSENBLOOM  Exactly.
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Moving to another subject. |In the material that
was provided to us last night - I mght add at
6:00 p.m at night - there is a passage from your
not ebook and the copies that were provided to us
| ast night did not have nunbered pages, so I'Ill --
to speed this up, I'll just show you what | have
here. It's one page --
BUTCHER: \What date?
ROSENBLOOM  Par don ne?
BUTCHER: A date.
ROSENBLOOM A date, there's a good question.

| know what you're referring to, sir.

ROSENBLOOM | know, but M. Butcher's al so
entitled to know date. Do you have -- know the
date of this?

Oh, I'msorry.

H RA: Try Decenber 6th, 2007

ROSENBLOOM It | ooks |i ke Decenber 12th. No, no,
it doesn't, I'msorry.

ROBERTS: It's Decenber 6th, 2007, it's the third
page of those notes.

That's correct.

ROSENBL OCOM
Ckay. You have that?
Yes, | do.

There is reference here about five |ines down, and
in your handwiting:

M I 1lington gave statenent on 5th in which he
states three deploynents...

And it goes on fromthere.

Ri ght .

Now, here at the Comm ssion we have been provi ded
with three statenments from Constable M1 1ington.
Where -- do you know of a statenent of the 5th?
No, sir, that's a m stake on ny part. That should
read the 15th.

Thank you. 1'd nowlike to turn to the matter of
the Pritchard video, if | nmay. There is a body of
evi dence already before this inquiry relating to
M. Pritchard' s video, and in particular there are
affidavits of M. Pritchard where he attests to
the events that followed the giving up of the
video and the return of the video. And there is
an affidavit that | have provided to the

Commi ssion. |I'mnot sure whether it's been filed
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yet or not -- and it is not, but has been provided
to all counsel and I'll be asking that that al so
be filed into the body of evidence at the
appropriate tine, froma Paul Pearson, a | awer,
who was representing M. Pritchard. And |

wondered firstly, | want to review the facts of
those affidavits in a very general way. |If you
di spute any of it, I'mhappy to refer you directly

to the affidavits.

Firstly, you agree with ne M. Pritchard
voluntarily gave up the video to your officers.
That' s nmy under st andi ng.

And you would agree with nme that when | speak of
video, |I'mgoing to be speaking of the video
canera and the nenory stick, the whol e package,
all right? And you agree with ne, would you not,
that he gave it up voluntarily under the clear
understanding that the canera and nenory stick
woul d be returned within 48 hours.

| don't -- aware of the tinefranme, but | certainly
am under the understanding that he -- it was
agreed that it would be returned.

And you knew that it -- he agreed on the basis

that it would be returned within a very short
period of tinme?

| believe that's correct, sir.

Thank you. The next day, again these are facts
known to us through these affidavits, Constable
Pat Mul hall tel ephoned M. Pritchard and i nforned
himthat the police had changed their m nd and

that the video would not be -- would not be
rel eased back to M. Pritchard. You're aware of
t hat ?

That's correct.

Then M. Pritchard, during that tel ephone cal

wi th Constable Miul hall on the next day, being

Cct ober the 15th, asked the constabl e when he

m ght get it back, and the constable informed him
that, and I quote fromthe affidavit:

...1t would take between 1 1/2 to 2 1/2 years
to return the footage to [hin.

Now, you're aware of that?

l'"'maware that that's what M. Pritchard is
alleging. It my well be true. | sinply don't
know what the conversation was.
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C Well, it may interest you to know that the
Pritchard affidavit has been part of these
proceedi ngs for nonths now and there's never been
any affidavit to the contrary. Al right?

A Ckay.

C Appreciating that, now --

A But | want to be clear that | am not aware of that
conversation

MR. ROSENBLOOM | appreciate that.
M5. ROBERTS: Wth all due respect, there was no
invitation to respond to the Pritchard video. It

is untested evidence, and, yes, it is here. So |
think that's unfair to suggest that there should
have been sone kind of affidavit response to it.

MR, ROSENBLOOM Oh, wait a nonent here. Wit a
moment.  Conmm ssion --

THE COW SSI ONER:  Just a nonent now. | don't want
to --
MR, ROSENBLOOM Wl --
THE COW SSI ONER:  Just a nonent. | don't want to get

into this, M. Rosenbloomand Ms. Roberts. Just
put your next question, see where it goes.

MR, ROSENBLOOM

C There again, by way of the affidavit, it's a
demand letter from M. Pearson, and | know you're
aware of this, of October the 19th, correct?

A Yes.

C And it was calling for the return of the video by
Cct ober 24th, correct?

A Yes.

C The evidence by way of affidavit is that Constable
Mul hal I then in a tel ephone call on Cctober 24
i nformed counsel | or Pearson that the video would
be returned on October 24th. You' re aware of
t hat ?

A | was not aware of that.

C Al right. Then the evidence in terns of the
affidavit is that Constable Mulhall |ater called
| awyer Pearson, and informed himthat the police
woul d have to retract that agreenent. Are you
aware of that?

A Yes.

C And because the superintendent was not prepared to

rel ease the video while there was an ongoi ng
i nvesti gati on.

A Correct.

C kay. And that the RCMP woul d advi se of any



OCO~NOUITRAWNE

75
Supt .

Wayne Ri deout

Cross-exam by M. Rosenbl oom (for Governnent of Pol and)

OO0 >

O >

O O O

>0 >

changes.

That may have been said.

Al right.

| don't know.

And then we have the wit issued on Cctober 24th
and served on Cctober 30th, and the video was
returned on Novenber 7th, and that's all according
to your understandi ng?

That's correct.

Al right. Now, ny question to you is this,
Superintendent. Wiy was the -- what was the RCW
justification for the position that the tape would
not be returned for a year and a half to two-and-
a-hal f years?

Well, again wwth the -- | can't speak to the tine
reference, but ny -- ny understanding or ny belief
around the was that if this was going to be a
crimnal prosecution, that this tape would becone
evidence in a trial, and I can only assune that
the tine reference would have been that that's how
long it would typically take for a trial to get

under way.

And so you are -- and you had involvenent in this
deci si on- maki ng, did you not?

| -- yes, | did.

In fact, at the end of the day, the buck ended on
your desk in ternms of making those decisions?
Correct.

So it was your approach at that tine around this
peri od where M. Pearson was inforned of the
position, that the video would not be returned to
its lawful owner until the whole crimnal process
was conpleted; is that correct?

It's -- can | expl ain?

Yes, of course you can.

It's quite comon in crimnal investigations and
i nvestigations in which matters may go to trial
to seize evidence and to hold it for presentation
in court. That's quite a common practice. |t
happens in al nost every hom ci de case or major
crime investigation that takes place. That was
the approach. This was a clearly highly val uabl e
pi ece of evidence, and again | think as | said
before, was the foundation of nmuch of the IH T

i nvestigation, certainly the anchor point. MW
view was originally that as a piece of evidence
for presentation in a crimnal court, the sane
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rules applied that |1've spoken about extensively
today, that that is the -- the process is
adm ssibility is ruled at a crimnal court, the --
t he defence counsel, the Crown argue about its
adm ssibility. They argue about its neaning.
There's a discussion about it, and that's the
process that's underway.

VWere we ran into difficulty with that
particul ar phil osophy was that at the tine in
whi ch the demand letter was issued, we were stil
not in a position to say 100 percent that this
matter was in fact crimnal in nature, and
therefore that those argunents no | onger were
based in any statutory authority.
Did the undertaking given to M. Pritchard at the
time he voluntarily gave up the video, of any
rel evance in your decision-nmaking?
| hadn't considered that, actually.
When you nade a decision to return the video, are
you telling us that you had no intention to enbark
upon a crimnal investigation?
No, | was conducting an investigation at that tine
in the early stages, really to determine if a
crimnal offence existed. Those were the early
stages, as | discussed earlier. W were still
finding out facts, finding out information. As I
said earlier, approximately m d-Novenber, | wote
the Coroners Service and | notified themthat I
was enbarking on a crimnal investigation.
If I may ask you this. How -- how does one nove
fromthe transition of a fact-finding
investigation to a crimnal investigation?

Certainly. | think it's highly relevant in this
case.

Yes.

W are -- we are tasked with an investigation.
Wen we arrive at the scene, we start gathering
evidence. And it -- it is amassed over the course
of the first mnutes, hours, days, nonths of an
investigation. |If we are operating as we shoul d,
bei ng evidence-led, and | ooking at the facts as we
know them we are -- we are ruled and dictated by

the facts before us, and the | aws that we rmnust
operate within. That is in nbost cases such as
this, it is within the Crim nal Code of Canada or
potentially under the B.C. Coroners Act, under the
direction of the B.C. Coroners Service.
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In a case that is a sudden death that is not
overtly obviously crimnal, sone cases that the
I nt egrated Hom ci de Teaminvestigates, it's quite
obvious that it's a crimnal act to begin wth.
But this case was conplicated by what | would say
was the obvious need to take M. Dzi ekanski into
custody. | think it's fair to say that that was
driven by his physical and nental state at the
time. He was commtting crimnal acts at the
airport. W now know or believe that they were
driven by other factors, but that the arrest was
i nherently lawful. And that the acts of the --
the manner in which that arrest was made, while
shocking to many people, was the application of a
device that is actually designed to be |less than
|l ethal and to take people into custody w thout
harm ng t hem

So to automatically nove to a position where
you automatically investigate nmenbers for assault
and/ or other crimnal offences, that's not
evidence-led. That is -- that is junping beyond
t he evi dence and suggesting automatically that --
that they've done sonething wong, when the
evi dence doesn't necessarily |lead you there. So
you nmust nove through the evidence, you nmust nove
t hrough the facts until such tinme as you get to a
pl ace where you say, okay, there is sufficient
evi dence to suggest that they have gone beyond the
provisions of s. 25 of the Code and they' ve
coommitted an offence, or they have not. And in ny
view, the proper way to investigate these cases is
with that tack in mnd. And at any tinme along the
way if the evidence supports a crimnal offence,
we -- we operate that way, and then of course when
i ntervi ewi ng accused persons, you nust then issue
war ni ngs and Charter rights, you nust take

different -- nake different steps. But we don't
automatically take the posture that it is a
crimnal investigation. [It's alnost an

investigation to see if there's a crimnal offence
being comm tted.

Did you not believe around the tine you returned
the video that you may well be enbarking upon a
crimnal investigation?

| felt it was possible the entire way through.
However, | was not sufficiently confident at the
time that the demand letter came in to say that we
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were conducting a crimnal investigation, and felt
that | could not support an application before a
judge to hold onto it, so | abandoned that effort
and let -- and returned it.

" mgoing to suggest to you, Superintendent, that
had M. Pritchard not initiated Suprene Court
action, you would not have been returning the
video to himw thin that year or the next year.

| would have to agree with that, sure.

We have spent tinme in this Comm ssion review ng
statenents that were given to you in Poland and
reviewing -- not review ng, seeing evidence given
by video link in these proceedings, and this
evidence rel ated to questions being asked of these
W tnesses in Poland as to M. Dziekanski's

dri nki ng, whether he drank in the house, whether
he drank outside the house, what he drank, whether
his girlfriend drank, whether he snoked, whether
the police ever attended his house. M/ question
is this. Once you determned that there was a
crimnal investigation enbarked upon in respect to
the four officers, and you' ve told ne that
comrenced around m d- Novenber of 2007, did you
ever carry out a simlar investigation of the four
of ficers?

M5. ROBERTS: | have to object, M. Comm ssioner.

You've made it clear you're not interested in why
or how IH T investigated this matter, and that
gquestion goes directly to it.

THE COW SSI ONER:  That seens to be so, M. Rosenbl oom
MR, ROSENBLOOM | have no further questions, thank

you.

CROSS- EXAM NATI ON BY Ms. PASTI NE ON BEHALF OF B.C

ClVIL LIBERTI ES ASSCCI ATI ON:

Superintendent, |I'm G ace Pastine. | represent
the B.C. Gvil Liberties Association. | have a
few questions for you that draw on the e-mails
that were disclosed to us last night. Fromthe
early stages of the investigation, you were aware
that there would be w despread nedia attention to
t he event?

Correct.

And a nunber of your e-mmils attest to that, and
|"d just like to draw your attention to a few of
those. At page 13, there's an e-mail from Dal e
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McGowan, Chief Superintendent at the tine, and who
at the tinme you stated was your direct supervisor.
And he in that e-mail to you, he notes that there

will be "much in the way of nedia attention". Do
you see that, it's the |ast paragraph.
Yes. Yes, | do.

And could you just please read that |ast paragraph
for the Conm ssion.

Pl ease keep Division up to date...

Is this the passage you're referring to?
Yes, thanks.

Pl ease keep Division up to date on the

deci sions nade as any direction on this file
wi || obviously garner nmuch in the way of
medi a attention and possibly inpact the way
we do busi ness.

And t hroughout the course of the investigation, or
at least at certain points in the investigation,
the RCWP nonitored the nedia coverage of the
event ?

| believe so, yes.

And to that end I'lIl direct your attention to page
47. These are e-nails that you were copied on, is
that correct, at page 47 through 487

That's correct.

And at page 48, Sonya Cernak, the Communi cations
Research Specialist indicates that she has been
monitoring the nmedia reports of the incident. Do
you see that?

Yes, | do.

And she states in that e-mail:

After | ooking through hundreds of articles on

this high-profile incident, | have decided to
di vide the coverage three ways: Local,
Nati onal and International. Some of these

may be repetitive, but the idea is for you to
see how nuch attention this incident is
getting worl dw de.

Yes.
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And that was an e-nmail that you were -- that was
written on October 24th, 2007?

That's correct.

Now, as in Decenber of 2007, you indicated in an
e-mai | that has already been drawn to the

Comm ssioner's attention, but the e-mail is at
page 73. And you noted that the matter has and
W ll continue to be tried in the nedia.

Correct.

You al so realized that there was heavy nedi a
criticismof the police.

Yes.

And it was also in your mnd that the incident
could affect the public's perception of whether
Tasers were safe or not.

Yes.

And I'd just like to draw your attention to page
16. This is an e-nmail sent on Cctober 31st, 2007.
You've sent the e-mail to Dale Carr. And in that
e-mail you said -- I'mat the second |ine.

| don't believe | sent that one. On page 177
Yes. OCh, I'msorry, 16.

Yes, go ahead.

You sai d:

We nust mai ntai n i ndependence from any
position on the taser. That being said the
negati ve inpact on the use of police taser
could be significant. Likely at a national
| evel .

Correct, | said that.

So throughout the investigation, you were aware
that there was considerable nedia attention and
that there could be an effect on the use of Tasers
at the -- the RCMP' s use of Tasers?

| think that's fair.

I'"d like to draw your attention to page 38, and
this is an e-mail fromJohn Ward. | believe you
stated earlier who John Ward was. Wuld you m nd
repeating that?

John Ward was either a Sergeant or Staff Sergeant
at our "E" Division Communications Section, |
believe a Staff Sergeant, during the period in
which this investigation was undertaken.

And in this e-mail in which you were copi ed, he
expresses his concern that, quote:
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...various groups that continue to pillory us
w Il use our silence against us.

End quote. Do you see that?

A Coul d you refer ne maybe hal fway down the page,
approxi mately where is that passage?

C That is at the end of the first paragraph at the
top of the page.

A Yes, | see it.

C Now, you have testified that you nade a -- that in
hi ndsi ght there are a nunber of things you m ght
have handled different -- differently when it cane
to medi a strategy.

A | think I -- I don't knowif | said a nunber, but
there are sonme things | would do differently, or
could do differently.

C So there were sone things that you woul d do
differently.

VWll, | believe the one that | spoke of was the

concept of going back to the nedia and sayi ng that
incorrect information had been rel eased, but
leaving it at that, not tal king about the
evidence. |'mnot sure what the other one was at
this point. Perhaps you could rem nd ne.

M5. PASTINE: It's not necessary to go into the details
of that.

THE COW SSI ONER:  There's not anot her one.

A Thank you.

M5. PASTI NE

C Your superiors, they were supportive of your
handl i ng of the nedia strategy?

A My superiors were supportive of the position
took on the nedia strategy.

C And I'd just like to draw your attention to page
69. This is an e-mail you were copied on from Al
Maci ntyre, your superior, and at the end of this
e-mail he's the Crimnal Operations Oficer for
B.C., as | understand it from your testinony
earlier?

A That's correct.

C He states that at the | ast paragraph:

Lastly, this has been a nost difficult case
to deal with as it applies to the nedia and |
just wanted to thank you all (and those not
menti oned) for the professional and dedi cated
way you have attended to your duties. Good
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job and thanks for that.

| think it's inportant to point out there that he
is addressing that to Ti m Cogan, John Ward and
Dale Carr, and there's nmany others that are
c.c.'d, but he's directing that to the nedia
peopl e thensel ves, not to nyself. He's copying
ne.

Thank you for that clarification. You testified
earlier today that at sonme point in the

i nvestigation RCVP National Headquarters becane
involved in nonitoring the nedia response.

That's correct.

And when did that occur?

| believe that was in | ate Novenber or early
Decenber of 2007. That's an approxi mati on.

And at that point did they give you instructions
on nedia strategy?

No. By that tinme the actual strategy pertaining
to evidence was entrenched. And there were
conversations as tine continued with respect to
releases later, in particular the release of 18th
of Decenber 2008. So there was consi derabl e
conversation wth them pertaining to that rel ease,
after Crown nmade their decision. But there was
not a lot of conversation wth any -- pertaining
to any releases prior to January 1st of 2008. So
inthe first three nonths of this investigation,
they were not engaged in that discussion.

And after January 1st, 2008, who was involved in
nmonitoring the response?

That woul d be a very difficult question for nme to
answer here because there were so nany peopl e at
different tinmes at different places. It's a
fairly big communi cations branch in Otawa, and
there were a variety of people | talked to and
others talked to over the course of close to a
year. | -- Tim Cogan would be one that was in the
-- and Mark Richer another, but there were nmany.
And do you renmenber any of the other nanes, other
t han Ti m Cogan and Mark Ri cher?

| don't, not off the top of ny head.

M5. PASTINE: Thank you.
M5. ROBERTS: | have two very brief matters in re-

exam nation, M. Conmm ssioner.
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CROSS- EXAM NATI ON BY MS. ROBERTS ON BEHALF OF THE
GOVERNMVENT OF CANADA, conti nui ng:

C You were asked about the press release with
respect to the nonitoring of M. Dziekanski, and
you were asked -- it was pointed out to you that

it didn't include any reference to the fire
captain's evidence.

A Yes.

C Can you please tell us why you were issuing the
press rel ease?

A Why ?

C Yes.

A Wiy | was wanting one? I|I'msorry, why | was
I SSui ng one?

C Yes.

A Vell, | felt that it was inportant to, because
those facts were in place and we had that
information before us, to at |least put information
out that would indicate that M. Dziekanski had a
pul se and was breathing during that eight-mnute
period in which everyone waited for the anbul ance
to arrive.

C Sorry. M question wasn't very clear. Wiy in
particular at that tinme did you discuss or decide
to issue a rel ease?

A Oh, I'"'msorry. Because of the request it was our
belief that there woul d have been a -- press
activity, nedia discussion about that point, about
t hat i ssue.

C Was it your understanding, then, and the reason
for the rel ease --

MR. ROSENBLOOM Go ahead, finish your question.

M5. ROBERTS: No, | take your point. ['ll reword it.

MR, ROSENBLOOM  Thank you.

M5. ROBERTS:

C When you say you antici pated nedi a di scussion on
that point, why was that?

A Well, there had been an access of information
request and it was -- it was ny belief that the --

part of that information fromthe Fire Departnent
woul d be the subject of release, but the remai nder
of the information was contained within our
investigative file.

C And what information did you anticipate would be
rel eased fromthe Fire Departnent?
That when they got there, there was no pul se.
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C Thank you. The other question, another question
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A

you were asked was about the return of M.
Pritchard's video. And you've testified that had
it been a crimnal investigation, you would have
hel d the video, is ny understanding correct?

That woul d have been ny initial instincts to do
that. O course, that woul d have cone through
sonme consultation with Crown and ot hers, but that
woul d have been ny instincts, yes.

And are there any formal steps you woul d have
needed to take in order to retain the video for a
crimnal investigation?

We woul d have had to take that to a justice for
permssion to retain, and we conmmonly refer to it
as 5.2 procedure, and they nust -- they nust
approve the retention of that item

And what woul d you have to say to a justice in
order to support that application?

You woul d have to justify the reasons for
retaining it, and have sone explanation as to the
manner in which it was seized and the authority
which it was seized under

Right. Wuld you have to have a belief in any
particul ar point of view at that point in time?
Yes, you woul d.

And what woul d that have to be?

It would have to have been that there was a
crimnal offence that we were -- an actual offence
that we were investigating, rather than we were
investigating for the purposes of determning if a
crimnal offence had occurred.

Right. And short of having an order froma
justice, | think you' ve nentioned the Coroners
Act, is that sonething that would give you
authority to keep an exhibit?

Assumi ng that the Coroner agreed, yes.

M5. ROBERTS: Thank you.
THE COW SSI ONER: | nspector, thank you very nuch for

your tinme. It's very nuch appreci ated.
A Thank you.
(W TNESS EXCUSED)
MR. ROSENBLOOM | just have a housekeeping matter --

finished wth the superintendent, thank you. |
woul d request of Conm ssion counsel if the press
rel eases that have been referred to, and in
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particular the press release referred to in the
exam nation of the superintendent, a press rel ease
of Novenber 30th, 2007 be marked as an exhibit.
And | al so amrequesting from Conm ssion counse
that the three transcripts of interviews that were
conducted with Corporal Carr, in the case of
Novenber 30th, in the case of Carr again with M -
Jung Lee on October 30th, and the transcript of
the interview wth Sergeant Lemaitre with CBC
reporter Rankin on Cctober 16th, 2007, all of
whi ch has been provided to all counsel sone tine
ago, that all those docunents be marked as
exhi bits. Thank you.
VERTLI EB: M. Rosenbl oom has asked that that be
done, and we have agreed. We will nake sure we
have copies of those three transcripts.

COWM SSI ONER: Just a nonment, what is your
position?

VERTLI EB: |'m sorry.

ROBERTS: | may have overl ooked it, but | did not

get a copy of the transcript of an excerpt of an
interviewwith M-Jung Lee, and |'ve checked with
sonme of the other counsel. They don't appear to
have it either. So l'd like to see that first.
|"'mnot sure there were actually any questions and
answers about that transcript, so | don't see the
need to mark that particular transcript.

ROSENBLOOM |If it hasn't been referred to by any
of us in our exchanges, | don't have a problemin
not (indiscernible - away from m crophone) --

COM SSI ONER: Turn on your m crophone.

ROSENBLOOM  -- an exhibit, | can't renenber.
just can't renenber. But maybe through
consultation after we break we can try to
determine that, and | think ny friend' s point is
well taken, if it hasn't been referred to.

COM SSIONER:  all right. Well, we'll deal with
this in the norning.

VERTLI EB: That's fi ne.

H RA: The other matter, M. Comm ssioner, is |
conpendiously referred to a series of e-mails by
page nunber, and maybe those page nunbers can be
mar ked as an exhibit.

ROBERTS: M. Comm ssioner, |'ve nanaged to conpile
alist of the e-mails that were referred to this
nmorning, and |I've got some additions to it and |
was hoping to work that out with Comm ssion
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counsel and have those marked in due course.
COM SSIONER: Al right, thank you very nuch.
VERTLI EB: Just while we're on this, | do have
copies now, if you wish, M. Conm ssioner, for you
of the IHIT nedia rel eases that have been referred
to, and we have them starting October 15 and
endi ng Novenber 30. And so we have those
avail able. W could mark those now. As well |
have the Paul Pearson affidavit that M.
Rosenbl oom asked about, and we have copies that we
could mark now, and I wouldn't mnd marking -- I'd
actually like to mark them so they're before you
and they're out of our way, if you don't mnd, and
we'll sort out the other issues.
VWhile |I'"masking for marking -- |I'msorry.
ROBERTS: M. Comm ssioner, |1'd |like an opportunity
to consider the Pearson affidavit and whet her
we're agreeable to having that cone in or whether
M . Pearson should cone and respond to questions

about it. | can let M. Vertlieb know that in
short order.
COMM SSIONER: Yes, all right. | mght say that ny

i npression was is that there was nothing
controversial in that affidavit, but |I haven't
read it.

ROBERTS: | just can't renenber offhand, | just
wanted a chance to look at it.

COMM SSI ONER:  Yes.

VERTLI EB: Okay. So then let ne just at |east nove
the nmedia releases fromny desk to M. G les'
desk.

COM SSIONER: Al right. W'Ill mark them

VERTLI EB: And - -

REG STRAR.  The nedi a rel ease dated QOctober 15th,
2007 will be marked as Exhibit 123.

EXH BIT 123: |IHT Mdia Advisory on file
2007- LMD- 36374 dated Cct. 15/07

VERTLI EB: And as you know, M. Conm ssioner, and
my coll eagues here, at different tinmes sonme of the
partici pants have wanted wi tnesses to be canvassed
and called by the Commssion. 1In that regard
TASER had asked us to seek a report fromDr.
Bozeman at WAke Forest University, and we did
contact himand obtained a report fromhimthat's
been circulated. And | would like to mark the
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Bozeman report, it's dated April 22, 2009, and we
have his curriculumvitae with that and we can
mark them "A" and "B", however you prefer, but |
woul d |Ii ke to have those marked now so they are
part of the record.

THE COW SSIONER: All right. They will be the next
exhi bit.

THE REG STRAR: The letter dated April 22nd, 2009 w ||
be marked as Exhibit 124, and the c.v. wll be
mar ked as 124A.

THE COW SSI ONER: Thank you, M .Gl es.

EXH BI T 124: W]l 1liam P. BOZEMAN | etter dated
April 22, 2009

EXH BI T 124A: Bi ographi cal Sketch of WIIliam
P. BOZEMAN, M D.

MR. VERTLI EB: And maybe this would be a good tinme for
t he afternoon break.
THE REA STRAR: Recess for ten m nutes.

( PROCEEDI NGS ADJOURNED FOR AFTERNOON RECESS)
( PROCEEDI NGS RECONVENED)

THE REG STRAR  The hearing i s now resuned.

MR. McGOMWAN:  Yes, M. Comm ssioner, |nspector
Lightfoot is the next witness. He's in the box
al r eady.

THE REA STRAR. Good afternoon, sir. | see you wish to
be sworn.

THE W TNESS:. Yes.

| NSP. TROY LI GHTFOOT, a
W t ness, sworn.

THE REA STRAR: Wul d you state your full nane, please?

A Kevin Troy Lightfoot, | ama nenber --
THE REA STRAR. |'msorry --
A Kevin Troy Lightfoot, |I'ma nmenber of the RCW

stationed in Otawa and | have 23 years service
approxi mately.
THE REQ STRAR: Thank you, you may be seated. Counsel.
EXAM NATION I N CH EF BY MR M GOMNN:

C Sir, you understand you're here at the request of
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your counsel, Ms. Roberts, to address policy
issues related to the RCMP, both at the tinme of
this incident and devel opnents subsequent to that.
Yes.

Ckay. You joined the RCWP in 19857

That's correct.

Ckay. |1'mgoing to spend just a few m nutes
tracing your involvenent wwth the Force since that
time up until your present position. You were
first stationed in Prince George after Depot until
19957

Yes.

Okay. Were you -- follow ng which you went to
the Sal no detachnment, where you renmained until
19977

That's correct.

Ckay. You were pronpted to Corporal in 1997 and
joined the ERT Squad in Otawa?

Correct.

That's the Emergency Response Teanf

That's correct.

In 2001 you were pronoted to Sergeant and spent
sone time at the National Crimnal Operations
Centre?

Correct.

Ckay. In 2004 you becane the Detachnment Commander
of a detachnent in Labrador?

Correct.

And in 2006 you went back into the policy stream
in OGtawa and you were in charge of an Operationa
Policy Section?

That's correct.

Ckay. And you'll have to forgive ne if | don't
get this quite right, but currently you're the

O ficer in Charge of Use of Force and QOperations
Progranms in Otawa?

That's correct.

kay. | think it mght have a bit of a | onger
name, but does that...

No, that's -- that's it.

Ckay, perfect. And at present you report to
Superint endent Strachan?

That's correct.

Ckay. Now, you have brought sonme materials with
you today, sonme policies and various iterations of
t he policies?

Yes, | have.
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Perhaps just tell the Conm ssioner what you have
i n your package.

| have here, M. Comm ssioner, | have a copy of
the present policy. | have copies of the 2007
policy. | have copies of the Bulletin in 2007. |
al so have sone of ny own notes. | have the

supporting docunent for the Incident Managenent

I ntervention Mbdel, and | have the old nodel as
well in my possession. And that's about it.

Ckay.

Iterations of policy and..

So you have various iterations of both the Taser
Policy and the Use of Force Policy, that being the
| M M nodel and the acconpanyi ng text?

That's correct.

Okay. And | had understood that you were going to
bring a package of those together, such that we
could file themas essentially a chronol ogy of

t hose docunents that woul d be, perhaps, of use to
t he Comm ssi on goi ng forward.

| believe counsel has --

Ckay.

-- provided that.

Ckay, perfect. Thank you. Perhaps we can just --
"1l take you through your evidence, and at the
end perhaps we can just mark this. There's just a
single copy, and | don't intend to refer you to
the specific docunents, although if you need to go
to them you feel free to do so. You understand

t hat ?

Yes.

Ckay. Let's talk first of all about the Taser
policy. Wen was the first Taser policy put in

pl ace with the RCWP?

The first conducted energy weapon policy was in

pl ace in 2001.

Okay. And were nodifications made throughout to

t hat policy subsequent to 2001 and right up until
quite recently?

Yes.

Ckay. There was a policy in place, | take it, in
Cct ober 20077

Yes, there was.

And what -- what is the date on that policy?
2007- 08- 08.

kay. So it canme into force in August.

That's correct.
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And that's contained in the package of nmaterials
we have here?

Yes.

Ckay. That policy was not the one in place in the
summer of 2007 before August, however, is that
right?

"' msorry?

There woul d have been changes made to the policy
in place, that was in place, for exanple, in July
of 20077?

There were changes.

Ckay.

Yes.

Now, does the Force have a policy or a practice in
pl ace to ensure that uniformand frontline nenbers
are advi sed of changes to policy?

Yes, we do.

Okay. Tell the Comm ssioner what that practice
is.

Well, generally speaking in ny section when there
is a change forthcom ng, when there's going to be
a publication, we let the individuals involved in
t he devel opnent, the subject matter experts, and
CROPS in each division know that there will be a
pendi ng rel ease. Also the Policy and Publications
Section will send out an e-mail or e-news, sorry,
it's called, through our InfoWb advising that
there will be a change and provide a link to the
policy.

Ckay. And is there a duty upon unifornmed officers
and frontline nenbers to ensure that they keep up
to date on changes to policy wth respect to force
options they enploy?

There are -- there are requirenents for comranders
to ensure that their people are kept up to date.
And are you confident that the procedures that are
in place would transmt notification of any change
in policy, whether it be a use of force generally
or nore specific in this case, to the Taser, to

t he uni form nmenbers when those are inpl enent ed?
Vll, | could only speculate, but | would hope
that they would do that.

Ckay. Now, fromthe tine of this incident in

Cct ober 2007 to present, | understand there's been
a nunber of changes to the CEWpolicy that the
RCWP has.

That's correct.
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C kay. And | take it there's various reasons for
t hose changes.

Correct.

C Okay. Was a review done of the policy, the CEW
policy in light of the incident that happened
here, wth that incident in mnd to assess the
policy in that context?

A There were --

M5. ROBERTS: M. Commi ssioner, if |I mght, we've
produced I nspector Lightfoot to tal k about the
policy that existed and any new policies, but not
to explain the changes in the policies or why they
were changed. There's two reasons for that. One
is that we don't believe it's relevant why the
changes were made. It's certainly relevant that
t here have been changes. It goes to the operation
or managenent of a federal agency, and al so
| nspector Lightfoot is unable to pinpoint the
reason for any particular change, given a w de
rangi ng process that's gone through every tine
policy is changed. So |I'd ask that he not be
asked about the reasons for any changes.

THE COW SSI ONER: Wl |, of course, what you say is
correct in terns of federal governnent policy, and
| nust accept that.

MR MGOMN:  Yes.

THE COW SSIONER:  And if the witness, in addition to
that, doesn't have the specific information, well,
then, of course that would go to it, also.

MR McGOMAN:.  Well, | certainly didn't understand him
not to have any specific information. M.

Comm ssioner, just so it's clear for you, ny
intention is not to stray into an assessnent of
the policy, other than to attenpt to understand

t he changes, and sonetines an assessnent of those
reasons are of assistance, but if it's not an area
my friend i s happy to have the w tness answer,
then | suppose we'll just have to see what we can
make of it on our own.

C Have you changed the policy since October 2007
wWth respect to nmultiple deploynents, for exanple,
sir? \Whether or not it had anything to do with
this case.

A Yes, we did.

C Ckay. Tell the Comm ssioner about that change,
pl ease.

There were a nunber of areas, and again you have



OCO~NOUITRAWNE

92

| nsp. Troy Lightfoot
In chief by M. MGowan

>O> O

to take this in totality of what's witten here,
the context of all the policy when we | ook at

this. W did enhance and nodify this area. |'m
just going to refer to the policy, M.
Comm ssioner. In 3.1.3 we renoved a certain part

of that policy. W added other parts, however, to
strengthen it, such as:

Al l menbers nust recognize that any use of
force entails risk

Along with that we added other clauses critical to
t he policy:

3.1.4. Acutely agitated or delirious persons
may be at a high risk of death. If an
individual is in an acutely agitated or a
delirious state, and whenever possible when
responding to reports of violent individuals,
request the assistance of energency nedi cal
services. |If possible bring nedical

assi stance to the scene.

W went on to further nodify and add a cl ause.
Now, part of this clause was in the previous
iteration, and I'Il tell you where the anendnents
wer e.

Menbers shoul d nake every effort to take
control of the subject as soon as possible
foll ow ng depl oyment of a CEW --

- so we added "foll ow ng depl oynent of a CEW,
t hat cl ause -

-- and if possible during the CEW depl oynment.

Before it read during the CEW probe depl oynent.

So we wanted to nmake it inclusive, we made it CEW
depl oynent so it would take into account probe and
push.

Okay. Does that relate to nmultiple deploynents,
because ny question was about --

Yes.

-- nmultiple deploynents. Ckay, fair enough.

W went on to add anot her clause, M. Comm ssioner
and a note that says:
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The CEWis not intended as a restraint
devi ce.

Thank you. Now, | think you may have j ust
answered my next question, which is subsequent to
this incident, was the policy changed in any way
to reflect the expected response of other officers
present who did not have possession of a Taser?
And | think you just read about the attenpt to

t ake sonebody to control the subject. |Is that --
is that a change that happened since Cctober of
20077

Part of the -- as | said earlier, part of the
cl ause was changed. Part of it was there before.
Ckay.

But we strengthened it by being inclusive of al
depl oynent s.

Ckay. Wth respect to the Taser chall enge, has

t hat changed si nce COctober of 2007?

Yes, it was renoved.

So you now instruct officers by way of the policy
not to give the challenge, is that what | take
your answer to nean?

The answer is that with this policy, there is no
challenge. It's not to say that there isn't a
chal l enge that we use for policing. W do have a
chal l enge and we do tal k about dialoguing with

i ndividuals on our IMMinstruction. And "Police.
Stop!" is a challenge that we use and is taught to
our menbers.

Ckay.

Q
THE COW SSI ONER: Excuse ne. Displaying the weapon

and then saying "Police. Stop!"

A You could do that, M. Conm ssioner.

MR, M GOMNAN

C Is that a matter specifically addressed in the
policy?

A Again we renoved the specific challenge. [It's not
in this policy.

C Okay, fair enough. Has there been any addition to
the policy or change to the policy since the
policy that was in place at the tine of this
i nci dent regardi ng communi cati on between officers
about the use of the Taser?

A No.

C Has there been any change to the training in that

regard?
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Not to ny know edge.

| "' m speaki ng specifically about a requirenent, if
there is one now, either trained or in policy,
that one officer informother officers presents
that the Taser is going to be used.

There is a, | should say, a warning of sorts that
we do train to say if the CEWwW I| be used. It's
"Taser, Taser, Taser".

Has that practice changed since the tinme of this
i nci dent ?

Not to ny know edge.

Fair enough. Has the policy changed, the Taser
policy changed insofar as it makes reference to
excited deliriunf

Yes, that's correct. It was -- that was renoved,
that section was renoved, along with the
definition.

Have there been additions or subtractions fromthe
policy insofar as nedical aftercare are concerned
since the tinme of this incident?

Yes. Maybe |I can read those to you. | think |I've
al ready read 3.1.4, which does address part of

t hat :

Acutely agitated or delirious persons may be
at a high risk of death. |If an individual is
in an acutely agitated or delirious state,
and whenever possible when responding to
reports of violent individuals, request the

assi stance of energency nedical services. |If
possi bl e bring nmedi cal assistance to the
scene.

Now, again, this has to be taken into context with
other parts of this policy. W talked -- we have
the note that:

The CEWis not intended as a restraint

devi ce.
As well, aftercare, deploynent aftercare, we have
enhanced one cl ause and changed sone of the
clauses init. And I'll read it to you, M.

Conmi ssi oner:

5.2. Ensure the individual receives nedical
assistance if the individual has any apparent
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injuries requiring nedical treatnent, the
individual is in distress, or the individual
requests nedi cal assistance. See ch. 19.2
for policy related to assessing

responsi veness/ nedi cal assi stance.

Wthin that clause there are parts of it that were
added.

Ckay.

There was parts of this before.

Thank you, O ficer. Has the policy or training
changed since this incident as it relates to
educating officers about any potential health or
medi cal risks associated with the depl oynent of
the Taser?

Vll, this -- M. Comm ssioner, this policy forns
part of the training, so it is read to the
participants on the course, and fornms part of the
training. So they are given this and read this to
hi ghli ght these areas that |'ve just spoken about.
Ckay. In terns of potential nedical consequences,
associated wth the deploynent of the device, if
any, has anything changed in what's contained in
the policy? Are there changes since October 2007?

Sorry, | think that's what | just answered, wasn't
t hat ?

Ckay. Perhaps | -- perhaps | didn't understand
you. | was asking you, | suppose, first of al

about aftercare, and second of all about training
to the nmenbers or information for the nmenbers
about potential consequences of the depl oynent of
t he devi ce.

Ckay.

First of all, let's talk about the nedical
aftercare. You've -- that's what you were
answering a nonent ago?

Ri ght .

Okay. In ternms of whether any information is now

communi cated in the policy about any potenti al

medi cal consequences - -

Well, as far as --

-- is there any -- has there been anythi ng added
in that regard?

Not to ny know edge, but it would probably be
beneficial to have the trainer/instructor to speak
to those issues.

| nsof ar as the policy is concerned, though, you're
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not aware of any addition?

Not to ny know edge.

Fair enough. Have the reporting requirenents
changed?

Yes, they have.

Tell the Comm ssioner about that, please, just in
a summary fashion

Ckay. What we've done is added a whol e new section
in this policy, 6.4, which gives D vision and
Crim nal QOperations Branch, which I amin, an onus
to do certain things. And those onuses entai

that we will have those reports reviewed at the
division level, as well as at the national |evel,
to determine if they were aligned with policy and
directives.

Okay. Recertification requirenents have gone from
three years to one year since the --

That's correct.

-- time of this incident?

That's correct.

Have there been any changes regarding -- aside
fromthat recertification, regarding which
officers are permtted to qualify for use of a
Taser, in terns of years of service or rank, or
anyt hing of that sort?

Not hi ng of that sort. | nean, there are sone --
sonme m nor changes related to that clause that
speak to our tracking systens for who has taken a
cour se.

Now, | understand that the MM nodel, that's the
circle that we've all seen, has changed recently.
And am|l -- is there -- or is there still a
category called "I npact weapon” on that?

There's no wording as such on the new nodel, no.
And when was that category remnoved?

Thi s was approved back in 2008, the new nodel, My
2008.

kay. Is there any identification in the new
Taser policy regarding at-risk popul ations or
particul ar subjects that nmay be at increased risk
to negative consequences associated with the

depl oynent of a Taser?

Yes, 3.1.4 tal ks about "acutely agitated or
delirious persons".

Was there a policy at the tinme of this incident
regarding recertification upon expiry with respect
to sonmeone who had held authority to use a Taser,
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had passed the course, but the three years -- the
three years were up. Wat was the situation with
respect to an individual like that, a uniform
menber ?

Can you be nore specific? |'mnot sure what --
it's three years -- it was three years at that
tinme.

It was three years. Was there a requirenent that
efforts be nmade to re-qualify before the
conclusion of the three years? Was there a policy
with respect to that at all?

That is a divisional responsibility, M.

Comm ssioner, to ensure that there --

Not -- sorry, not sonething you have a policy with
respect to fromyour end?

No, M. Comm ssioner.

Okay. Now, sir, I'"'mgoing to ask you a few
guestions about the MM and specifically changes
to the nodel since the time of this incident, so
it mght be an appropriate tine to mark these

exhi bits and have them pl aced before the

Comm ssioner. 1've got in ny hands here, five
sets of docunents. The first one is titled
"Qperational Manual Bulletin" and it's dated 2007-

12-14. Do you see that? Perhaps I'll showit to
you.

Yes. Yes, | -- yes.

Perhaps I'll just stand by you so we can quickly
get through these.

Ckay.

This is a bulletin that was sent out regarding
changes to policy in Decenber of 20077

That's correct, yes.

Thi s next docunent in the package is one of the
iterations of 17.7 fromthe Qperations Manual

dat ed 2009-02-03, and that's the Taser policy
that's presently in effect?

That's correct.

The next docunent in this package is the Taser --
well, it's another, it looks Iike perhaps it's
anot her conducted energy weapon anended even nore
recently. Does that say 2009-03-207

Yes, that is the divisional -- that's the "E"

Di vi sion policy.

So that's specific to "E" Division.

Yes, specific to B.C

Specific to British Colunbia. And that is to be
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read in conjunction with the previous one?
It should be, yes.

MR. McGOMAN:.  Ckay.
THE COWM SSIONER: A little | ouder, gentlenen.
MR MGOMN |'msorry.

C
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O

> OO

What we' ve got here, then, is the first is a --
since the tinme of this incident, there was an
operational manual bulletin which nodified the
policy, Decenber 15th, '07. There are then the
Taser policies that are in effect now, the
national one, 17.7 from February 3rd of this year,
and the "E'" Division, the manual specific --
policy manual relating to the Taser specific for
British Colunbia to be read in conjunction with
that, and that's from March 20th of this year.
Have | got -- have | summarized that correctly?
Yeah, that's correct. Yeah.

Finally we have 17.1, which is the Incident
Managenment I ntervention Mdel, and this is not yet
publ i shed and not yet in force, but soon to cone
into force?

That's correct.

Ckay. And that's a nodification to what
previously existed --

That's --

-- essentially consistently from 2000 when the
IMMTfirst came in?

There was an earlier iteration. |'d have to -- |
think it was 2006.
Ckay.

Was the published -- yes, or 2005, M.
Comm ssi oner, was...

Ckay. And finally you have here -- well, perhaps
tell the Conm ssioner what this final docunent is.
Ve refer to this docunent as the supporting
docunent. It explains the MM nodel and parts of
it.

kay. And the very first page of this explanation
docunent is the nodel or the wheel which is
frequently referred to when speaking of force
options and use of force?

Yes.

Ckay. And you just call that the I M M nodel ?
That's correct.

kay. And that canme into -- it's dated February
12, 2009?

Yes, that's the published date of the docunent.
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s that -- is that in force now?

Yes. W -- we have the training on |ine now, and

it is out there. But again you nust understand,

we just can't flip a switch and not everyone's
going to have it overnight, that this will take
time for everyone to take the training and use

t hat nodel, so...

Okay. So while the supporting docunentation has

been changed, you still haven't quite got the --

We're waiting for the policy to --

-- I M M publ i shed.

-- be published, that's correct.

MR. McGOMN.  Fair enough. M. Conmm ssioner, |'m going
to suggest that those be marked collectively as
t he next exhibit, and perhaps "A" through "E"

THE COW SSI ONER:  Yes, all right.

THE REG STRAR. They will be marked as Exhi bit nunber
125. The Decenber 14th docunent, Operational
Bulletin will be marked "A", Operational Manual
February 3rd, 2009 will be "B", "E" Division
Policy March 20th will be marked "C', Managenent
I ntervention Model 17.1 will be marked "D', and
t he expl anation docunent, February 12th, '09 w ||
be marked "E'. That's 125 A through E

MR, McGOMN. Al right.

THE REG STRAR: Thank you.

>0

>O> O

EXH BI T 125A: Operational Manual Bulletin -
Qv-478 dated Dec. 18, 2007

EXH BI T 125B: QOperational Mnual - Sec. 17.7
C E W, Anended Feb. 3, 2009

EXHBIT 125C. "E" Div., Operational Mnual -
Sec. 17.7 CE W, dated Mar. 20, 2009

EXH BIT 125D: Operational Manual - Sec. 17.1
I nci dent Managenent |ntervention Mdel

EXH BI T 125E: The I ncident Managenent
| nterventi on Model dated Feb. 12, 2009

MR. McGOMAN

C Now, as | said, the very first page of this, the
"E" docunent, lettered "E', which is the IMM
supporting docunent, has the nodel on it, which is
the circle, and there have been a few changes to
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this circle recently, is that right?

That's correct.

Ckay. For exanple, since the tinme of this
incident, "Resistant" has been bifurcated into
"Passive" and "Active Resistant"?

Actual ly, what's happened there is that we had
"Non- cooperative" prior, which was changed to
"Passive Resistant" behaviour. And "Resistant"”
behavi our has been changed to "Active Resistant".
Ckay, fair enough. The next one "Conbative" has
been changed to "Assaul tive"?

That's correct.

Ckay. You've added since the tinme of this
incident an additional ring there all the way
around, it looks |like a creamn-coloured ring, which
just says "Perceptions"?

Yes. Just before we go on, we've also changed the
"Grievous Bodily Harmor Death"”, it used to be
"Death Gievous Bodily Harnt

kay, fair enough"

And yes, we do have another ring, which speaks to
perceptions and tactical considerations.

|"msorry, so that's been -- tell the Comm ssioner
about the addition of that.
Well, it's the filter between what we observed and

how we in our mnds would fornulate what is
happening. So it's our perception of the event.
Tactical considerations would formpart of that,
your perception at the tinme of how you m ght
respond. So it's situated between your --
|"'msorry to -- |I'mconcerned now that ny question
is leading you into an area that concerns ny
friend, so | wouldn't want to do that. |'m not
sure if perhaps she wants you to continue your
answer or if it's causing her sone concern. It
sounded |i ke you may have been giving a bit of an
expl anation there.

THE COW SSI ONER: No, go ahead.

MR

VG.
MR,
C
A

MGOMN:. |s that --
ROBERTS: | thought he was describing the change.

We have no objection to that.

McGOMAN:  Fair enough. | just didn't want to have

himstraying into an area that was of concern.
Carry on, then, Oficer.

Sure. So againit's a filter, if you wll,
bet ween behavi our and potential intervention
responses.
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Thank you. Now, the -- we've already spoken about
the "I npact Wapon" has been renoved, that

cat egory.

Yes.

And those inpact weapons woul d now be subsuned in
the "I nternedi ate Wapons"?

That's correct. W call themKkinetic energy
weapons now.

" msorry

Ki netic energy weapons is the term we use.

Ckay, fair enough. And the "Soft Control" has
nmoved a little bit backwards into the

" Conmuni cati ons" area?

Yes, that's correct.

Okay. And the "Internedi ate Weapons" and "Hard
Control" now coexist within the "Lethal Force"
area, as well?

That's correct.

s that then generally -- does that cover nost of
the maj or changes to the wheel ?

One maj or change that was left out was the
"Conmmuni cation". It used to be "Verbal
Intervention" and now it's "Comrunication” so it's
representative of all communication

Okay. Now, one of the things that | wanted to ask
you about was the placenent of the Taser on this
-- I won't call it a continuum but on this node,
and the subject behaviour required to trigger it
is an available option. W've heard sone evidence
that at the tine of this incident, resistant
behavi our was the m nimal subject -- mniml |evel
of subject behaviour that triggered an

i nternmedi ate weapon as an option, not mandat ed,
certainly, but as an option. Does that accord

wi th your understanding of the situation in

Cct ober 20077

| nmust say | don't know nuch about the case
itself, so |l can't really coment on the case.

No, |I'msinply asking you about the -- about the
policy --

Yes.

-- and the nodel as of Cctober 2007.

Yes. There's a couple of things | have to say
here, is that behaviour unto itself is not the
threshold for determ ning what intervention you
Wil use. It is part of your assessnent. So if
you | ook at the nodel, it would show that "Active
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Resistant” is where "Internedi ate Wapon" |ies,
relatively speaking. However, the totality of the
situation along with all of this will determ ne
your response. It's very difficult to take and
make sonething -- life isn't linear, and that's
the issue. And we've done the best we can with
the nodel to make it representative of the
majority of cases. So majority of cases, you may
have sonebody that at the tinme was actively

resi stant and you could use an internedi ate weapon
upon them but again you had to take into
consideration the totality of the situation and
circunstance, that's the teaching of the IMM

Yes. No, | understand that, Oficer

Q
THE COW SSIONER: O ficer, that was al ways the case,

A

was it not?
That's correct.

MR McGOMNAN

OO0

And it continues to be the case today, of course?
That's correct.

Let me see if | can ask this question in a way

t hat doesn't cause you concern about the way |'m
characterizing it. Wat I'mtrying to get at,
Oficer, is whether there's been a change in the
threshold, and I know the word "t hreshol d"

soneti mes makes officers uneasy, so | don't want
to put words in your nouth. But what |I'mtrying
to get at is we've understood that in Qctober of
2007 the possibility of a Taser was triggered in
response to, at a mninum resistant behaviour.
VWat's the threshold today? What's the m ni nal
subj ect behaviour that brings it into play as an
option in terns of the nodel and the text
associated wth the nodel ?

Again | can't narrow it down to one behavi our,
because behaviour in itself is not a sole

determ nant for use of any internedi ate weapon.
VWhat | can say is that we have placed a
restriction on our conducted energy weapon

depl oynents, and it says that in a nutshell, I'm
par aphrasing, the presence of threats to officer
and public safety. So we have further restricted
the use by placing that in the depl oynent

cat egory.

And where do we find that in this docunent?

That is in -- it's not inthe MM it's in the
CEW pol i cy.
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A
C

Ckay, thank you. The definition of "Assaultive",
is it essentially the same as what woul d have been
"Conbative" in Cctober of 2007?

Yes.

And what is now "Active Resistant”, is that
essentially the sane as what woul d have been
"Resistant” in Cctober of 2007?

Fairly so, yes.

Ckay. And any differences in the definition wll
be captured in the text of this docunent?

Yes.

A
MR. McGOMAN:.  Thank you, O ficer, those are the

guestions | had.

M5. ROBERTS: M. Commi ssioner, I'mnot really sure --

sorry, Helen Roberts for the Governnent of Canada,
for the record. I'mnot really sure how to
proceed. | can take |Inspector Lightfoot through
each and every change, but | notice the tinme and
|'"'mnot sure that all the changes woul d be

rel evant or of interest to you. | think it m ght
be nore useful if other counsel went ahead first,
and then if there's sonmething that isn't covered,
| could stand up at the end. Because other than
that, I'd be repeating to sone extent what M.
McGowan has done, and | may be covering things
that are of no interest to you. So I'min your
hands. Gven the tine, | just wonder what the
best way to proceed is.

THE COW SSI ONER: Yes, all right, let's try that.
MR, KOSTECKYJ: Walter Kosteckyj, counsel for Zofia

G sowsKki .

CROSS- EXAM NATI ON BY MR KOSTECKYJ ON BEHALF OF ZOFI A
Cl SONEBKI :
Sir, 1"'mgoing to take you first of all, or ask

you about this Incident Managenment I|ntervention
Model, which I think is Exhibit E of the new
exhibits. In the preanble it tal ks about the fact
that the nodel -- do you see that, sir?

THE COW SSIONER: |Is there a page nunber?
MR. KOSTECKYJ: |It's the very first page, page 2 it

OO0 >

shows.

Page 2.

Do you have it, sir?

Yes.

Now, incidentally, did -- were you involved in the
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witing of this docunent?

| was involved in sone of the creation.

Sorry?

| was involved in sone of the creation of this.
Ckay. You are the National Use of Force

Coordi nator for the RCWP?

| amthe Oficer in Charge of the Use of Force
Section.

Ckay. And | take it you've been Taser trained?
Yes, | have.

And your Taser training is current?

No, it's not.

Al right. Wen were you -- when were you | ast
certified?

2004.

Ckay. Now, let's talk about this IMMthat we
keep hearing about. It says here that this is
really just a teaching tool. It's not policy or

| aw and shoul dn't be considered a justification
nodel on its own, correct?
Correct.
That's al ways been the case, hasn't it?
Sorry, that --
Even prior to 2007 that was the case? The IMMis
really a teaching tool?
It's a risk assessnent nodel and a teaching tool.
Ri ght .
Yes.
But it's never substituted for conmobn sense or
been a policy unto its own?
W rely on the law to determ ne what is
r easonabl e.
Right. And you tell -- and you tell people that
now and you told themthat then?
Wien | was involved in that type of training, yes.
Al right. And that was back before 2007
That's correct.
Al right. Now, there were a nunber of
reconmendati ons which were nmade by the Police
Conmpl ai nts Comm ssi oner, you're aware of that?
Yes, | am
And | just want to ask you whether -- |'mjust
going to go through these with you and | would
i ke to know which of these changes, if any, have
been i ntroduced.

The first change was that the conducted
energy weapon be reclassified as an inpact weapon,
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and only be used in situations where an individual
is conbative. Has that been done?

A Not to the letter, no, but I can give you an
explanation in regards to that.

C Vell, is this the sanme explanation you gave to the
Comm ssi oner back | ast June?

A | can tell you that we spoke to M. Kennedy in

regards to this -- that recomendati on.
M5. ROBERTS: M. Conm ssioner, we're getting into the
why changes have or have not been nmade. | had no

probl em when M. Kosteckyj sinply wanted to know
if a change had been made, and certainly we're
prepared to have I nspector Lightfoot answer if a
change is made or not. But as to why or why not,
we're again intruding on that dangerous territory.
MR. KOSTECKYJ: | didn't ask for that answer. The
| nspector offered it, so that he asked to be able
to explain it, so..

THE COW SSI ONER: Wl |, let's try again.
MR, KOSTECKYJ: Al right.
C There were two reports that were done by M.

Kennedy. There was an interimreport, which was
prepared | ast year, correct?

A Yes.

C And then there was a final report which | think he
did in June of l|last year, correct?

A Correct.

C And | think his interimreport was back actually
in -- about Novenber 20077

A Correct.

C And in his interim report, he had suggested that
t he conducted energy weapon be classified as an
i npact weapon and that it should only be used in
dealing with individuals which were conbative and
posing a risk of death or grievous bodily harm
correct?

A |'"d have to read the -- I'd have to see the
recommendation to be --

C Ckay.

A -- to see, you know, it's specifically like that.
| don't knowif it was worded |ike that or not.

C | only have the one copy, sir, so --

A You're referring to --

THE COW SSI ONER:  Pardon ne, but may | ask where

you're going with all of this? Wat's the point
of all this?
MR, KOSTECKYJ: Well, recommendati ons have been nade,
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and 1'd like to know which of those
recommendati ons has been -- has been incorporated
in those docunents.

THE COW SSIONER: Al'l right.

M5. ROBERTS: M. Kosteckyj can find that out by
readi ng the docunent. [|'mnot sure how it assists
M. Conm ssioner to have this witness say yes or
no to each of these questions.

MR. KOSTECKYJ: Well, | understood that the w tness was
here to explain what the changes were, what the
position was then and what it is now, and |I'm just

curious, based upon -- rather than going through
t he document, we have the witness here as to
whet her these -- which of these recommendati ons

have been brought into being.

THE COW SSI ONER: All right, go ahead.

A From ny perspective, the restriction that we
pl aced on the use of the conducted energy weapon
with including threats to police and public safety
met that reconmmendati on

MR KOSTECKYJ:

C Ckay. | guess the sinple question is this. Have

you instructed, or is it in the policy that you

don't use a Taser unless an individual is
conbative or posing a risk of death or grievous
bodi Iy harn?

That is not in the policy.

No. GCkay. |Is it in the policy that the RCW

i medi ately instruct its nenbers who deploy a

conduct ed energy weapon to seek i medi ate nedi cal

attention in all circunstances?

A Were possible, it is.

C kay. O her than what you've told us in your
exam nation in chief, besides the fact that people
who are in an excited state or a delirious state,
have you put -- have you advi sed or changed your
policy about other people that m ght be at ri sk,
el derly, children, is there any change or any
war ni ng gi ven about the Taser in those
ci rcunst ances?

A We have not included a clause with respect to
those groups. Part of those groups are spoken to
in our tralning.

C Ckay. The fourth recommendation was that no one
with less than five years of operational
experience should be using a Taser. Has that been
i npl ement ed?

O >
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A No, it's not. W're still in dialogue with the
CPC on that issue.

Ckay. Do you provide the Conmm ssion for Public
Complaints with unvetted copies of all Form 3996s
on a nonthly basis?

A We do provide them unvetted copies.

M5. ROBERTS: M. Conm ssioner, | don't know how t hat
assi sts you to know whether certain forns are
provided to the Chair of the Public Conplaints
Comm ssion. | can't imagine how that could be
rel evant to your report on M. Dziekanski's death.

MR, KOSTECKYJ: Well, | presune ny friend asked for
this witness to be here. |I'mjust trying to get
to the sense of what evidence this has, but those
are ny questions.

THE COW SSI ONER:  Everybody done?

CROSS- EXAM NATI ON BY Ms. ROBERTS ON BEHALF OF THE
GOVERNVENT OF CANADA:

C | nspector -- Helen Roberts for the Governnent of
Canada. |Inspector, 1'd like to just take you
through this very, very briefly to get an overview
of the changes that were nade. W had the August
2007 CEW Conduct ed Energy Wapon policy as part of
Corporal Gllis's evidence and an exhibit at that
time. Chronologically, the operational manual

bull etin of Decenber 2007, was that the first

change nade after COctober 2007?

Yes.

Al right. And what was -- what was the change

made in that bulletin?

To paraphrase, basically it defined active and

passi ve resistant behaviour, and told nenbers when

to use the conducted energy weapon relative to
active resistant behavi our.

C Al right. And were nmenbers instructed to -- how
were they -- for which type of behavi our were
menbers instructed they could use the conducted
ener gy weapon?

A To be specific I'll read the bulletin.

O >

Effective imediately, nmenbers will only use
t he Conduct ed Energy Weapon (CEW in either
push stun or probe node on persons who are
di spl ayi ng Active Resistant Behavi our and

hi gher categories of behaviour, e.g.
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conbative or death, grievous bodily harm

Right. And then am | correct in understanding
that the next change to the CEW Conducted Energy
Weapon policy was in February of this year?
That's correct.

And M. MGowan has touched on nost of these
changes. Do you have that Exhibit 125B in front

of you?
| have a copy of the...
Right. 1In section 1, dealing with general

coments, M. MGowan has al ready asked you about
the recertification being changed fromthree years
to one year. Wre there any other changes to Part
1 that...

No.

Al right.

QG her than the fact that we did ensure that the
HRM S Code, that's for tracking purposes, was

i ncluded to acknow edge whi ch nenbers were trained
or not.

Al right. And as | |ooked at these, there were a
nunmber of wordi ng changes and soneti nmes nunberi ng
of the paragraphs; is that correct?

That's correct.

Al right. Focusing on the nore substantive
changes, you've already testified that the
chal l enge is no longer in the policy?

That's correct.

Al right. And the reference to excited delirium
is no longer in the policy?

That's correct.

All right. Has there been a change with respect
to the definition of "Use of the CEW, which is
now i n paragraph 2.6?

Yes, there was.

Al right.

Basically we renoved the challenge fromthat area,
whi ch changed t he usage.

Al right. Has there been any change in the
definition of use of the CEWthat m ght inpact on
when nmenbers are required to report?

We added in here, and I'll read it for you:

2.6.2. when the CEWis drawn fromits hol ster
(activated or not) or the reference of its
use is made in gaining control of a
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So that in itself would heighten reporting that if
there's reference to the device.

Al right. Section 3 then deals with

"Depl oynment™, and | think you' ve already testified
to this. There's been an addition in 3.1.1 in
that the conducted energy weapon nust only be used
"in response to a threat to officer or public
safety"

That's correct.

Al right. And that wasn't in the old policy.

No.

Al right. And section 3.1.2:

Al l menbers nust recognize that any use of
force entails risk

Was that in the old policy?

No, that's added.

Al right. And then you ve got a section 3.1.4
that you' ve already referenced about:

Acutely agitated or delirious persons may be
at a high risk of death.

Was that in the old policy?

No.

Al right. And in section 3.1.5, | think you've
al ready highlighted this, that the change was
menbers shoul d nmake every effort to control the
subj ect not only during but also follow ng the
depl oynent of the CEW

That's correct.

Al right. And you' ve also referred to the "NOTE"
t hat :

The CEWis not intended as a restraint

devi ce.
| s that new?
Yes.
Al right. Section 4 deals with "Voluntary
Exposure”. That's during the course of training?
Yes.

So that's not relevant here. Section 5 deals with
"Depl oynent Aftercare".
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Yes.

And you' ve touched on this to sone extent. Has

t he policy about nedical assistance been narrowed
as to when nenbers should seek it, or has it been
wi dened?

It's been w dened.

Al right. And section 6 deals with "Reporting
and Accountability". Have the changes, if any, to
t hat section reduced or increased the requirenent
to report and account for the use of the CEW
It's increased it.

Al right. And there have been changes, | take
it, to other sections, but they don't seem
particularly relevant to this inquiry. Section 7
deals with --

"Mai nt enance and Control"

-- mai ntenance and control of CEW, and section 8
deals with downl oads. Section 9 deals with
testing of the devices.

Yes, there have been.

And sone of those have been changed as well.

To sone extent.

Chronol ogically then, the next policy would be
Exhi bit 125C, and that's the "E" Division policy
about conducted energy weapons?

Correct.

Al right. And this was brought out after the
national policy that we just |ooked at that cane
out in February 20009.

Correct.

s that common to have "E" Division or any

di vision change their policy after a national
policy change, or is that unusual ?

No, not unusual at all.

Al right. And have you reviewed the "E' Division
policy?

| did see it.

Al right. Does it detract fromthe nationa
policy, add to the national policy, or what does
it do?

It generally -- they generally add, that one adds
as well. It's nore specific to |ocal needs.

And it has sections about training and reporting,
you noticed that?

Yes.

And the policy provisions under there are in
addition to the training and reporting
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requirenents in the national policy, as | read it?

A Yes.

C Thank you. And you've al so provided the Incident
Managenent I ntervention Mddel Policy that is not
yet publi shed.

A Yes.

C That's Exhibit 125D. What is your understanding
of when that will be published?

A We're hopeful that by the end of this week it wll
be publi shed.

C All right. And once that is published, howis
that communicated to the RCMP nenbers across the
country?

A Well, as explained earlier during the questioning,

we' ve al ready advi sed divisions through their
CROPS officers and their subject matter experts
that this is pending, it will be published
shortly, and there'll be an e-news that will cone
out advi sing everybody as well.

M5. ROBERTS: All right.

THE COWM SSIONER:  Is the "E" Division policy in
addition to the federal policy?

A Yes, it's to address |ocal -- |ocal needs.
THE COWM SSI ONER: I n addition.

A I n addition.

MS. ROBERTS:

C So that RCVWP nenbers in "E' Division are expected
to follow both the national policy and the "E"
Di vision policy?

A Yes.

C And M. MGowan has taken you through sonme of the
key changes to the I ncident Managenent
| nt ervention Model .

A Yes.

C I n Exhibit 125E

A Yes.

C Does that nodel |ook nore |Iike the nodel used by
the National Chiefs of Police now?

A It's very simlar to the NUFF, yes.

M5. ROBERTS: Thank you, | think those are all ny
gquesti ons.

THE COW SSI ONER: Wl |, that seens to be everything.
Thank you very much, you' ve conme a | ong way, nost
hel pful .

A Thank you very nuch.

(W TNESS EXCUSED)
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MR. VERTLIEB: The only natter remaining today is to

deal with Dr. Kerr, the circunstances relating to
Dr. Charles Kerr, scheduled to give evidence
tomorrow. M. Neave has asked, in a totally
reasonable way, | mght add, to be here to nake
subm ssion to you about our plan to call Dr. Kerr
Just to give you the outline, Dr. Kerr is an

el ectroyphysi ol ogi st and cardi ol ogi st, and you

wi |l renmenber him because he cane and nmade a

| engt hy presentation to you on May 20, 2008.

He at that tinme prepared a paper, a
subm ssion, and he spoke about the issues around
Taser and the ability to inpact on a person's
heart. And | have his subm ssion that he nade to
you here. But he spoke about the pain being
inflicted by Taser discharge could likely increase
the adrenalin-like chem cals and increase
synpat heti c nerve discharge in the body. He spoke
about the concern for people in an agitated state
and dealing with adrenalin and synpat hetic nervous
systemissues. So he spoke about the concerns
t hat he had where Taser m ght be able to cause a
ventricular fibrillation or tachycardia. | don't
want to go through it at length, but | just want
to tell you that you' ve heard about Dr. Kerr and
heard his views.

Now, in the course of this Conmm ssion, we
wote to all counsel on March 3, and I'I| just
pass that up to you. And if you turn to the
second page, this was a letter sent to counse
just to give theman indication of wtnesses that
we were contenplating, and as it relates to Dr.
Kerr, the third paragraph:

The Comm ssion has al so consul ted doctors..

And a nunmber nentioned, and Dr. Kerr, you'll see.
We say:

It is our understanding that these doctors
are in the process of review ng materi al s.
The Comm ssion has not received opinions from
any of these doctors. W anticipate their
opinions wll canvass many of the sane issues
addressed by the doctors who provided
opinions to IH T. Based on sone very
prelimnary discussions we've had with sone
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of these experts. W anticipate there may be
evi dence presented that suggest M.
Dzi ekanski was not in a delirious state.

And nore inmportantly to this point:

We al so anticipate that sone of the nedica
evidence may identify the depl oynent of the
Taser against M. Dziekanski as having a
contributory role in his death.

Now, as it relates to Dr. Kerr, he reviewed Dr.
Chanbers' report, and you know Dr. Chanbers, of
course, because he al so cane and gave a | engthy
presentation to you. Dr. Kerr has confirnmed Dr.
Chanbers' comrents fromthe cardi ol ogy standpoint,
and Dr. Chanbers' report is very extensive.

In the unfolding of the narrative, Dr.
Chanber's report has cone in recently and as a
result Dr. Kerr's opinion cane dated May 5 and
went out to all the counsel |ate yesterday
afternoon. And Dr. Kerr's report is not |engthy,
it's three pages or so, three pages and a bit.

And he confirns the cardiol ogy coments that Dr.
Chanbers nakes.

Now, M. Neave had e-numiled earlier today and
wanting to stand Dr. Kerr down, and | understand
M. Neave's request, and | don't think that he's
unreasonable in his concern. But the problemis
as we've had with so many witnesses in the course
of an inquiry of this nature that's been going for
sone tinme, and you've heard ne speak a nunber of
ti mes about w tness schedul i ng and ongoi ng
probl ens, we have had reports cone in shortly
before witnesses would cone to give evidence. And
it's just a fact of life that it's sonmething that
just unfolds, not intentionally so, but that's the
way the matter has gone.

Dr. Kerr is away after tonorrow until the
18th of May he's in the United States. And so
he's gone to great |lengths to accommobdat e your
i nquiry by changing his plans the day before he
| eaves to be able to cone tonorrow afternoon, and
the plan is that he would be here around three
o' clock. And then he has agreed that he would sit
as late as you, M. Conm ssioner, wish himto sit
so we can finish his evidence.
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M. Neave understands that but was hopi ng
perhaps that Dr. Kerr could cone next week, and
don't think M. Neave fully understands that Dr.
Kerr just is sinply not in the country, and there
are just problens around it. So perhaps M. Neave
W shes to speak and perhaps hearing that, we m ght
have sone further discussion.

MR NEAVE: For the record, M. Conmm ssioner, David

Neave for TASER

And | just want to start nmy subm ssion by
saying | place no fault on ny friend with respect
to the delivery of the material, but it is ny
respectful subm ssion that the delivery of the
material at six o' clock |ast night places ny
client ina-- in extrene prejudice, and in
preparing for a |l engthy cross-exam nation of Dr.
Kerr, on a new thesis, and this is this
ventricul ar tachycardi a point that has not been
canvassed at any |length before the Conm ssion.
I ndeed, ny quick | ook at the evidence fromstart

to beginning -- or start to end, or where we are
today, shows that -- that it's nmentioned on a
handful of occasions, and | do not recall it being

put to, for exanple, the pathologist, Dr. Lee.
don't recall Dr. Butt tal king about this thesis,
and it's replete in now Dr. Tseng's new thesis
that we received yesterday.

And just by way of background, | just want to

fill you in on where we are and when we got the
material. Dr. Tseng is scheduled to testify on
Friday. | -- and I'lIl take you through sone

correspondence in a nonent, but we received Dr.
Tseng's report yesterday norning at 9:25. W
received Dr. Chanbers' report yesterday at 1:40,
and | received Dr. Kerr's report yesterday just
before 6:00 p.m Dr. Kerr, on ny instruction,
fromny learned friend, is scheduled to appear
tonorrow at 3:30, and | understand that's been

backed up now till three o' clock
The issues that are raised by Dr. Kerr, and
you'll recall in the first study conmm ssion

raised with you an issue with respect to Dr. Kerr
and Dr. Chanbers' evidence, in that they had no
hands-on or Taser-related work, and you wil|l
recall that the result of that was that Drs
Swerdl ow, Penescu and Ho be called, and that was
done and they've testified, and Dr. Ho wll be
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testifying next week.

This new i ssue, | say new i ssue of
ventricular tachycardia, is a conplex issue and
one that requires substantial work on ny part to
get ready for cross-examnation. And with
respect, it's prejudicial to ny client to cause
that evidence to be called wwthin -- if we count
today and tonorrow, two days, to prepare for that
cross-examnation, and | can tell you I would
anticipate that with Dr. Kerr, as with Dr. Tseng,
| will be some tine.

And none of this is of nmy client's making.

My friend' s quite correct, on the 3rd of March in
the letter that he showed you, he raised -- raised
the issue. And on the 12th of March we wote back
to Comm ssion counsel requesting that:

...we be provided wth any additional expert
reports as soon as possible to avoid the
necessity of an adjournnent application in
order to deal with conplex nedical issues and
the potential for rebuttal w tnesses
consistent wwth your direction of the 19th of
February.

And you will recall on the 19th, M. Conm ssioner,
that you gave a direction with respect to, you
know, let's get the witnesses organi zed, let's get
their materials out, so that -- so that the
schedul e has sone endpoint in sight, that we're
not then producing wtnesses at the end, that
there's going to be rebuttal evidence required,
and your comment, in effect, was there has to be
an end to it. And you were very concerned about

t hat .

So we wote on the 12th. W foll owed again
on the 6th of April with another letter requesting
t hose opinions and again alerting ny friend to an
adj ournment issue. And so we are here today,
having received Dr. Kerr's opinion |ast night, and
having to prepare for a cross-exam nation on very
conpl ex nedi cal issues for tonmorrow and, quite
frankly, that's unfair, in nmy respectful
subm ssion, and | appreciate Dr. Kerr's schedul e,
and I know that we have made -- | know t hat
Comm ssi on counsel have certainly gone out of
their way to make arrangenments for tel ephone
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connections and to have that evidence presented
tel ephonically or by video. Either of those

ci rcunst ances woul d be acceptable to ne. It's not
as good as having the witness here before you, but
Wi th respect, to proceed tonorrow in an expedited
fashion at between 3:00 and 3:30 in the afternoon
till we're finished doesn't allow nme sufficient
time to prepare adequately for a conplex cross-
exam nation

So I'"'min your hands. | appreciate ny
friends are working diligently wth respect to
schedul i ng on what nust be -- and | appreciate is

a horrendous task. But scheduling ought not to
interfere with fairness in the process. That
ought to be the overriding factor, and in ny
respectful subm ssion, that nmandates that Dr.
Kerr's evidence be scheduled at a tinme that the
participants, and | can't speak for ny friends,
but certainly for ny client, that we can prepare
adequately for that exam nation. Thank you.

THE COW SSI ONER: Anything further, M. Vertlieb?

MR VERTLIEB: Well, | totally understand the comments

M . Neave makes, M. Conmm ssioner, and he
understands, as we all do, the timng pressure.
The one thought | had just hearing it, is
that -- and it's a thought, is if we even start
with Dr. Kerr and go as |ate as we can on
Thur sday, and then put himover to finish, it
could be that once M. Neave spends an hour or so
with him he mght have a better sense of the
i ssues, and then put Dr. Kerr over for
continuation the foll owm ng week. The one thing
that | did speak with himabout, because |I knew
M. Neave's coments, and | did fully understand
and appreciate them and we are trying to
accommodat e everybody as best we can, of course.
But Dr. Kerr can be available to do a tel ephone
conference next Thursday. |It's the one day next
week that he can make hinself available. The
worry about just sinply putting it all over to
then is I'"'mnot sure howlong it would be, and
he's at a -- as it turns out, apparently a
cardi ol ogy conference, which he wi shes to attend,
obviously, and so | was thinking if we started
tomorrow and went as far as we could. [If M.
Neave then needs to put himover to continue..

THE COW SSI ONER: Wl |, what |'mthinking about, well,
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first of all, as they often say "justice and
efficiency are not often on speaking ternms". But
having said that, |I think he could be called as

schedul ed and then, M. Neave, you wll have the
el ection as to whether you even want to begin your
cross-exam nation and at |east we'll use up that
time and hear what he says in chief. And if you
feel that you could do sonme cross-exam nation

"1l leave that to you. |If you don't want to
begin at all, well, | understand that, and we can
i npose upon the doctor to see if we can do it on

t he Thur sday.

MR. NEAVE: Al right. And, M. Conm ssioner, |

appreciate that, that's -- | had al so thought of
that prospect fromny friend wth respect to
breaki ng his evidence. The concern | do have,

t hough, is actually that, is breaking the
evidence. 1In an ideal world, the cross-

exam nation follows. | appreciate the scheduling
issue, but | think that's a nore fair way for it
to unfold. And certainly I wouldn't want to, in
any event, commence a cross-exam nation and break
it and start again in a week. | think that's not
only inefficient, but difficult to manage.

THE COW SSIONER: All right. W'Ill take the Canadi an

VR.
VR.
THE

conprom se, then, in chief only.

NEAVE: Thank you, M. Comm ssioner, | appreciate

t hat .

VERTLI EB: So, M. Conm ssioner, that concludes the

session for today.

REG STRAR. The hearing is now adj ourned for today

and will resunme at ten o' clock tonorrow norning.

( PROCEEDI NGS ADJOURNED TO MAY 7, 2009 AT
10: 00 A M)
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