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Gordon Keith Chanbers

Cross-exam by M. Neave (for TASER International)
(cont' d)

Vancouver, B.C
May 14, 2009

THE REA STRAR:. The hearing is now resuned.
THE COW SSI ONER: Yes, good norning, all.

GORDON KEI TH CHAMBERS, a
W t ness, recall ed.

THE COW SSI ONER: Yes, M. Neave.
MR. NEAVE: Thank you, M. Comm ssioner.

CROSS- EXAM NATI ON BY MR- NEAVE ON BEHALF OF TASER
| NTERNATI ONAL, conti nui ng:

C Dr. Chanbers, yesterday we were discussing the --
this call, telephone call in which you were --
where you were present and Dr. Tseng and Kerr were
di scussing the rhythmstrips. Have you had an
opportunity to review your file with respect to
when that call nmay have occurred, or did occur?

A The -- there was a phone call fromthe Conm ssion
and the tape was sent ne by -- by e-mail

C kay. And then --

A And then subsequent to that there was a phone
call, | believe | called Dr. Kerr

C Ckay.

A But as | tell you, ny nenory's not clear on this.
| renmenber there being the conversation, but the
exact details | don't renenber.

C kay. And that's --

A My -- as | said yesterday, ny interest was

strictly to find out if that was asystole or not.
Beyond that | had no interest in what was goi ng

on.

C kay. And that's the call that Dr. Tseng
participated in, correct?

A Again |I'muncl ear of whether there was a phone
call, whether |I was sitting in the Conm ssion
office or whatever. Al | remenber there was a --
there was the -- they e-mailed ne the strip, then
there was a phone call, | believe with Dr. Kerr
and | think there may have been e-nai
communi cati on between Dr. Kerr and -- maybe it was
-- it could have all been e-mail, actually.

C Vel l, yesterday you said that there was a call, in
whi ch you were present, and Dr. Tseng, and Dr.
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(cont' d)
Kerr.
A | said to the best of ny recollection. But |'ve
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said several tinmes |'munclear as to exact chain
of events, because ny interest was in finding out
whet her it was asystole or not.

Ckay.
So | can't be a hundred percent sure whether it
was e-mail. It certainly wasn't in the -- Dr

Tseng was not physically present, and | believe
there was a phone call with Dr. Kerr and the

Comm ssion, but I'mnot 100 percent clear of the
events, |'msorry.

Are you saying now that Dr. Tseng was not on the
cal |l ?

|"msaying Dr. Tseng communi cated, but it may have
been by e-mail or by phone, | don't renenber.
Okay. And that was with respect to whether there
was asystole or not denonstrated on the rhythm
strips?

Yes. As |'ve said several tinmes, there was
initial question arose and | was nade aware of it,
that the second AED nay have not been asystol e,
and the decision whether it was just conpressions
or was an actual rhythm present there. And it was
very quickly cleared up when the first printout
cane and it was asystole.

Ckay. The -- and you don't recall when that
occurr ed.

The exact date?

Yes.

No.

Do you recall whether it was prior to or after you
i ssued your report?

| believe it was prior.

Ckay. And we've tal ked about the issue of
asystole. Was the issue of ventricular
tachycardi a al so di scussed?

Sorry, at this tinme?

Yes.

Well, that was -- that was the rhythmthat was in
conpetition, if you like, with the asystole. The
gquestion was, was the possibility of ventricular
tachycardia present and it was shown that it
wasn't.

Ckay. So there --

So there's no -- there's no real issue here.

t hi nk everybody's in agreenent that the AED, as



OCO~NOUITRAWNE

3

Gordon Keith Chanbers
Cross-exam by M. Neave (for TASER International)
(cont' d)

OO0 > 'Q)

O >

>O>OTOT>O O

OO0

far as |'maware, and | could be corrected, that
it's asystole.

So part of this conversation involved a question
of whether there was ventricular tachycardia on
the rhythmstrips, is that fair?

That's fair.

And simlarly was the issue of --

Whet her or not, yes.

Yes, fair. Was the issue of whether there was
ventricular fibrillation also raised during the
course of this discussion?

No, not to ny recollection.

And that's because the rhythm strip, there was no
indication on the rhythmstrip that there was any
ventricular fibrillation, fair?

That's correct. Once again, ny interest was

strictly -- ny assunption was that it was asystole
when the question was raised that it may -- about
another rhythm | was very interested. But as |
poi nted out yesterday, this -- this discourse

| asted a very short period of tinme, you know, a
few hours or at nost one day, | would think, and
it was decided it's asystole. So it canme and went
very quickly.

This discussion |asted the better part of a day?
No. Fromthe tine that the question arose.

Yes.

And | got the e-mail.

Yes.

Then to the tine that the second printout cane.
Yes.

Was a short period of tine.

Ckay. Now, on the first page --

And once the second -- the first AED or the first
strip canme out, then it was decided it was
asystole and the issue was resol ved.

Do you have your report with you, Doctor?

Yes.

Bef ore you? Perhaps we should put the exhibit to

you, Doctor. |1'll be taking you to various
passages of that today. Thank you, M. Registrar.
Doctor, | note that on the bottom of the

first page you reference:

Fi ndings fromthe autopsy report and their
relative inportance were reviewed in neetings
with the forensic pathologist Dr. C. Lee and



OCO~NOUITRAWNE

4

Gordon Keith Chanbers
Cross-exam by M. Neave (for TASER International)
(cont' d)

O O>

OTNO>O0T O OHT>OD

> OO0TOT>OTO>

>0

with the cardiologist Dr. C Kerr.

That's correct.

Have | read that correctly. Wy is Dr. Tseng not
ment i oned?

| didn't have a neeting with him

Now, yesterday we tal ked about your receipt of the
reports of Dr. Butt, Dr. Tseng and Dr. Kerr. Have
you had the opportunity to review your file and
can you tell us when you received those reports?

| did, and | believe those were received --

Let's deal with Dr. --

-- after -- after ny report.

Ckay. Let's deal with Dr. Butt first. Wen did
you receive that?

| believe it was May 5th.

And Dr. Tseng's report, when did you receive that,
sir?

May -- May 5th, My 4th.

Whi ch?

May 5th, we'll say.

And Dr. Kerr's report, when did you get that?

May 5t h.

May | see Dr. Butt's report, please.

At any tinme prior to the conpletion of your
report, Exhibit 148, did you have or receive Dr.
Tseng's opinion, either orally or in witing?
Opi ni on on whi ch aspect?

On this case.

| was sent a study from Northern California.

Yes.

That | believe he was an aut hor of.

Wen was that?

|"msorry, sonetine prior to ny report.

Okay. And who sent that to you?

It probably cane via the Comm ssion.

Ckay. Al right. Wat other conmmunications did
you have with Dr. Tseng with respect to any of --
| believe | had a phone communication with Dr.
Tseng, asking him about sone of the issues or the
potential for a cardi onyopathy to exist.

When was that?

Sonetinme prior to my report. | don't have the
exact date.

Ckay. Wiat else did you discuss with Dr. Tseng
prior -- prior to your report, other than the

car di onyopat hy i ssue?
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(cont' d)
A That was -- that was ny main -- ny main issue.
C Did you discuss with himM. Enchelnmaier's
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evi dence?

| may have, | don't renenber. | renenber -- |
remenber being concerned about M. Enchel maier's
ability to detect a pul se and breat hi ng when he
was on the video facing away from M. Dzi ekanski,
and when according to ny |ooking at the video, it
was only six seconds. So | may have -- | may have
rai sed that and said, "What do you think," but
that was not nmy primary issue that | was dealing
wi t h.

Did you discuss the ventricular tachycardia i ssue
wWith himduring the course of this call?

No.

O at any other time?

As | said, during this period of tine, when the --
when the printouts canme --

Yes.

-- the question was raised.

kay. O her than the --

O her than that, no.

Ckay. D d you discuss any matters with respect to
your report with Dr. Butt prior to issuing your
report, which is now Exhibit 1487

Did | discuss anything with Dr. Butt?

Yes.

No.

And Dr. Kerr, we know you had neetings with and
had various discussions with himabout the

matters.

That's correct.

Now, Doctor, I'mgoing to nove to a new area. |'m
going to ask you sone general questions with
respect to sudden death during restraint. | asked

you a few yesterday and I'mgoing to follow up on
that. Wuld you agree with ne, Doctor, from your
review of the literature, that sudden death during
restraint is docunented in various cases involving
various forns of restraint. They include, for
exanpl e, hogtie cases, is that fair?

That's correct.

They woul d i ncl ude pepper spray cases.

That's correct.

They woul d i nclude baton strike cases, fair?

| woul d agree.

And woul d you al so agree, sir, that they include
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cases in which the subject has been tackled by the
police or others and subdued on the ground?
|"mnot sure "tackled by the police" what that
neans.

Well, restrained --

You nmean physically restrained?

Physically restrained on the ground by one or nore
police officers.

Yes, | would agree.

And you woul d perhaps agree with ne, as well, that
in these cases death has occurred absent findings
of any anatom cal or toxicological cause; is that
fair?

It does happen, yes.

And in such cases the nechanismof death is
unknown?

Yes, but you're trying to nake a generalization
from what should be a popul ati on descriptive. Qut
of that | would think a nore correct way to | ook
at it is out of a population of people that died
from sudden -- during sudden restraint, what were
t heir denographics and the characteristics?

Yes.

And | think many of them woul d have anat om ca
abnormalities, many of them woul d have ot her
characteristics and we jus don't know. | think
that's in the literature.

Yes. And you would agree with nme that --

But certainly there are cases, | would agree,
there nmust be cases where people die in sudden
restraint and there's no good expl anati on.

Yes. And frequently what happens in these cases,
| expect you may agree as well, that the first
initial rhythmthat's determ ned is asystole.
That' s determ ned?

Yes.

Yeah, but that -- that's a product of how | ong,
how much tinme it takes fromthe start of whatever
the fail of arrhythma is to the asystole. W
don't know what happens in between.

Fair. But when they are hooked up to a nonitor
and a rhythmstrip is generated, frequently in
these cases the first rhythmis generated as
asystole, is that fair?

That's right. But the mssing element is the tine
peri od.

| understand that.
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(cont' d)

A So you can't really draw a conclusion -- many
conclusions fromthis as to what -- what actually
happened.

C Alls I"masking is a general question that
frequently in these cases --

A By the tine they get hooked up to a nonitor there
is asystole.

C Thank you.

A | agree.

C Now, Doctor, if | can have you turn to page 20 of
your report Exhibit 148, please. Your opinion is
essentially sunmarized in the | ast two paragraphs
of this docunent; is that fair?

A Yes.

C And what you say here is that:

In my opinion, the two nost significant
contributing causes of the death of M.
Dzi ekanski were the act of tasering and the
act of physical restraint. Further, the
mechani sm of death was nost |likely the
creation of a hyper...
| always stunmble on this one, anergeric (phonetic)
state.
A " Adr energi c".
C Thank you.

...that caused or brought on a fatal
arrhythm a, although the possibility of
direct capture of the heart and the

devel opment of ventricul ar tachycardi a cannot
entirely be ruled out.

And then you go on to concl ude:

The extended period of tasering appears on
the tape by Pritchard to have been a great
deal nore stressful to M. Dziekanski than
the act of physical restraint. So while both
nmost likely contributed to the death of M.
Dzi ekanski, in ny opinion, the act of
tasering M. Dziekanski for 31 seconds over a
period of 49 seconds, contributed nore to his
stress response and subsequent dem se than
physi cal restraint.
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Have | read that correctly?

Yes.

And that's your opinion -- that was your opinion
when you wote this on the 4th of May and that's
your opinion now, is that fair?

That's correct.

Now, yesterday we started to review the basis upon
whi ch you arrived at this conclusion, and the
first issue that we discussed briefly was the
facts conponent.

The whi ch?

The facts conponent, the information you received.
The basic events, you nean?

Yes. And we reviewed that in sone detail, and
that -- that's material fromthe Comm ssion, fair?
That's correct.

Then | believe what you said is that you then

| ooked at factors which you determ ned from your
prof essi onal training and experience as possible
mechani sns, fair?

| also pulled themout as you know fromthe
various reports and there were a | ot of themwere
com ng around. There was issues raised.

Ri ght .

And basically | just made a list of what | could
adduce fromthe literature m ght be a potenti al

ri sk, such as Taser, such as restraint, and then
the issue of deliriumtrenens was raised, excited
delirium just a straight what are the
possibilities, yes.

And what |'mgetting at is that the factors are
derived fromin part the literature that you

| ooked at, that you've just nentioned, fair?

Yes.

And in part fromyour experience working as a
clinical epidemologist for a nunber of years, and
as a physician, is that fair, your training and
experi ence.

The risk factors, the list of -- the way I -- the
logic was to find the risk factors. That's part
of clinical epidemology. The identification of
the risk factors essentially canme out of all the
mat eri al provided by the Conmm ssion.

Ckay.

| didn't sit down and try and think up new, you
know, new nmechani sns. They're already in this --
Ri ght .
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(cont' d)

A -- in this material.

C And the mechani snms that you consi dered are ones
that are drawn fromthe literature, fair?

A Yes.

C And the literature, and we started to exam ne the
l[iterature that you | ooked at, the first thing
that we tal ked about where texts, fair? You
| ooked at sone texts?

A The first thing I -- | nmean, | don't renenber the
order that | |ooked at it.

C No, I'mnot asking -- the order doesn't matter. |
just want to get a list.

A Ckay.

C So texts.

A So there's texts.

C Ckay. Al right. And one of the texts was the
text by Ross, is that fair?

A That's correct.

C And that's the Forensic Science in Mdicine text,
it's called Forensic Science in Mdicine, Sudden
Deat hs in Custody text.

A Sudden Deat hs in Custody.

C Yes, this text, right?

A Yes.

C Thank you. Any others?

A | briefly looked on line at Dr. DO Maio's, there's
a read-only version.

C That's the excited delirium syndrome?

A | believe he's the second author. |Is it his wife
who's the first author?

C Yes. It's his wife, and that's how | understand
It.

A And he's a forensic pathol ogi st?

C Yes.

A Ckay.

C Yeah. 1'Il be taking you to his report.

A Ckay.

C Any ot hers?

A Psychiatric text.

C Ckay.

A Harrison's textbook of nedicine, |ooking at
arrhythm as, and what else, that's pretty well it.

C Ckay. You al so | ooked at peer reviewed scientific
papers on sudden death during restraint and in
particul ar papers with respect to the testing of
Tasers on both animls and humans; is that fair?

A The Taser literature | | ooked at the aninal
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studi es, the volunteer studies and then what ever
we had, what | call real world situation studies,
trying to get a sense of where that literature
was. And then also did a literature search to
have a | ook at issues surroundi ng sudden death in

general .
And with respect to the -- with respect to the
Taser studies on both animals and humans, | think

we agreed yesterday that there's no clinical
studies in terns of blind or double-blind studies
Wth respect to the Taser device; is that fair?
No, there's -- | could not identify any -- not
only controlled studies, but any |large sort of
prospective cohort, you know, | ongitudi nal

dat abase studies, either.

Did you exam ne any epidem ol ogical studies with
respect to the Taser device?

Are you tal ki ng about popul ati on-based studi es?
There was a historical control study that was
publ i shed out of Northern California.

That's Tseng's --

That --

That's Tseng' s paper.

He's the | ast author, yeah.

Yeah, Dr. Lee's, Byron Lee's paper.

Yes.

Any ot hers?

O epi dem ol ogi cal papers?

Yes.

There was a small clinical trial by O dog.

Yes.

Conparing guns to Taser.

Yeah.

Wi ch showed in the Taser group a 1.4 percent
nortality rate.

Yeah.

There was sonme -- a couple of cases where the
ventricul ar was captured, either on an inplantable
defibrillator -- yeah.

That's the case study invol ving the pacenaker
you' re tal ki ng about.
Yeah, and then there's another one with a

defibrillator. | think there's a couple. Then
there's sonme various -- but they're all just, you
know, one --

One-of f s.

N=1 studi es, yeah.
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Yeah, one-off.

Yeah, so --

One case.

-- in terms of --

Ckay.

-- in ternms of major epidemological studies, no.
Al right.

There was sone stuff out of the United Ki ngdom
that was put on -- you know, that was, | think,
for some of the -- the police forces, but nost of
what | saw was weak enough not to consider.

Ckay. And you | ooked at the work of Dr. Ho and
Dr. Vilke, correct?

That's correct.

And those were the -- that's the next group,
that's the phase 1 human vol unteer studies that
we're tal king about, fair?

Yes.

And the case reports that we've tal ked about, that
was the pacenmaker case that you nentioned, fair?
Well, there was -- there was a couple, actually.
Yes.

There was -- | think there was a young boy who was
caught with ventricular fibrillation after Taser.
There's about four or five in the literature.
There's an automatic, you know, again these are --
these are interesting. It shows the potential for
direct capture, but it doesn't really give us much
in ternms of being able to predict relative risk in
a real-world situation, so |I'mjust nentioning

t hem and you' re asking me what | reviewed.

Yes. Any other literature that you can recall?
No.

We know you considered Dr. Lee's report, fair,
he's the pathologist in this case.

Sorry?

Dr. Lee's report, you considered that, the post-
nort em exam nation report?

Yes.

And we've tal ked about the information from Dr.
Tseng and Dr. Kerr. \What other information that
we haven't summarized did you rely upon?

My under st andi ng of the Conm ssion's request to ne
was to give an independent report, ny best
under st andi ng what happened to M. Dzi ekanski

Yes.

So |l Iimted the devel opnment of ny report to the
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-- areviewof the events, identification of the
risk factors, sone of those would have incl uded
reviewi ng those reports you paraded before ne
yesterday. | did go back and | ook at -- 1|'ve got
nmy binder here, if you want to reviewit, so | did
review t hose reports.

Mr- hmm

If they're the sane ones that you presented. When
you presented them yesterday, they were presented
in a fashion | didn't recogni ze. For exanple,
Swerdl ow s report, mne was nine pages. You gave
me sonet hing that was 60 pages. |'massum ng |
got the first nine pages. The other reports are
actually in a binder froman IH T binder, so |
didn't recognize it fromwhat you presented it.
Ckay.

But when | reviewed it last night there were sone
comments in there about raising certain risk
factors, so quite a while ago when | was

devel oping the report, those -- sone of the risk
factors were discussed in that body of reports by
| think it's D Mio.

Yes. Pol |l anen?

Pol | anen.

Yes. Sl oane.

Yeah, it's just the IH T, Sloane.

Yes. Ckay. Now, you didn't have Dr. Swerdl ow s
report when you conpleted yours, did you -- or
sorry, you didn't have Dr. Swerdlow s report when
you conpl eted your report, fair? It postdates
your report.

That's correct.

So just before we step back, other than the
matters that we've been discussing with respect to
the material --

Well, excuse ne, | think | may have had Dr.
Swerdl ow s report prior to ny report.

Ckay. It was April 22nd, 2009 you were provided
with that?

That's correct.

Ckay. And you've got -- and you received the
first nine pages of that docunent, is that fair?
That's right.

Ckay.

That's why | didn't recognize it when you
presented it yesterday.

Al right.
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Because what --

Ckay.

You scared nme with that 60-page report. It didn't
| ook famliar.

| didn't nean to. So does that encapsul ate the
materi als upon which you reviewed or relied in
reachi ng your opi ni on?

That including referencing sone of the

epi dem ol ogi cal net hodol ogi cal information such as
Davi d Sackett's text on clinical epidem ol ogy

whi ch deals with rules of causation

Yes.

And hi erarchy of evidence.

Anyt hi ng el se?

| think I nmentioned Dr. -- Dr. Oto and his

transl ation.

Yes.

There's a summary that was handed to ne by the
Comm ssion called "G rcunstances”.

Yes.

And then there's a small text called PDQ

Epi dem ol ogy by Norman Streiner, which | just had
a quick look at. It sort of summarized sonme of
the rules of causation. So that's conplete as far
as | can renenber

Thank you. Now, Doctor, if |I can take you to page
19 of your report, please, the | ast paragraph.

You say this:

As poi nted out above and again in my opinion,
a lack of independent controlled studies
using real world experience on which to
assess the truth risks or benefits of
tasering in situations such as at YVR nmakes
it difficult to assess whether tasering

al one, physical restraint alone, or sone
conbi nation of the two was sufficient to
trigger the fatal arrhythm a and death of M.
Dzi ekanski .

Have | got that?

That's correct.

And that's your -- that was your opinion then and
it's your opinion now, fair?

VWhat |'mtrying to -- yes, what | was trying to
poi nt out there, again as a clinical

epi dem ol ogi st who was involved in doing clinica
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trials and systematic reviews, it's -- it's
disturbing to ne that a device of this type has
not been able to develop this type of research so

we coul d neasure the relative risk. It woul d be,
| think, a ot easier in this case and nmany ot her
situations if we -- we had sone measurenent of the

-- of the relative risk or/and benefits of sone --
of the Taser. So that's what I'mtrying to point
out is the lack of higher order evidence dealing
inreal world situations.

You do say, though, that it is -- that it has nade
-- well, you say:

...makes it difficult to assess whether
tasering al one, physical restraint al one, or
sonme conbi nation of the two was sufficient to
trigger the fatal arrhythm a and death of M.
Dzi ekanski .

Fair?

That's -- that's because that type of information
is lacking, you're correct.

Yes. And what you then do is you then say this:

However, the tenporal relationship does argue
strongly that one, the other or both
contributed to the death of M. Dzi ekanski.

Have | read that correctly?
Yes.
You t hen say:

Further, the biological pathway of a
physi ol ogi cal response causing a fatal
arrhythm a, as described above, would apply
to both the use of the Taser and to physi cal
restraint.

Correct?

That's correct.

And what you're speaking about there | think is
that your statenent earlier in your report to the
effect that where there is no ascertai ned caused
of death, either anatom cal or toxicological, that
the assunption is that it's an electrical problem
with the heart resulting in sonme form of
arrhythm a |l eading to death. Fair?
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No, what actually I"'mdoing is following -- if you
take causation froma clinical epidemologist's
point of view, what you'd like to see is a large
systematic review, failing that, controlled
trials; failing that, sonme strong cohort studies.

| f you don't have that literature and you're
really stuck and you want to give an opinion, the
best, the highest probability of what happened,
then you go to rules of causation. And what we're
| ooking at is tenporal relationships, especially a
strong one, where -- where sonethi ng happens very
suddenly afterwards, and then you're |looking for a
bi ol ogi cal mechanism You're even | ooking for a
dose response nechanism which | think has been
shown in sonme of the earlier studies. So there's
a-- 1| didn't put sone of the -- deal with all the
rul es of causation, but there's -- that's where
|"mgoing with this.

Right. And the rules of causation that you're

| ooking at in this case with respect to finding

t he agent that has the causative role in the death
inthis case, is first the strong tenpora

relati onship you say.

Yes.

Fair? Secondly a plausi bl e biological nechani sm
fair?

In the absence of really another explanation,
you're right.

Yes.

Yeah.

And thirdly you say the anal ogy of how deat hs
result in or are due in physical restraint cases.
Fair?

Just repeat that?

The anal ogy of how deaths due to physical

restraint are caused.

You nean sudden deat hs?

VWll, that's what we're tal king about here, isn't
it?

Yeah. | nean, yeah, the -- the purported

mechani smthat you see in several sources is a
hyperadrenergi c state that does another -- a

nunmber of things, you know, release of adrenaline,
rel ease of noradrenaline, neuroam ne transmtters,
bl ood pressure rises, heart rate rises. There is
one thing, | think, in that book that one of the
risk factors is prolongation of the QI interval,
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where the -- where you get hyperkalema initially,
but then you get this -- it's the drop, the
hypokal em a that conmes on later. There's a |ot of
t heori es about how it actually creates the
arrhythma in the heart, but | think there's a | ot
of different authors that are suggesting that is
the general idea of what's going on here.

And what |'m --

And therefore, once you -- if you accept that it's
hyperadrenergi c state, then the question is what's
t he biggest trigger? What's causing the biggest

i npact ?

And what |'m | ooking at, Doctor, are the factors,
t he process, which you considered to support your
causative role for the use of the Taser in this
case. And I'll take you back to page 17. At the
end, last sentence in the first full paragraph on
t hat page, the paragraph starting with "As
background”, the |ast paragraph there, what you
say i s:

The strong tenporal relationship, --
That's factor one.

-- a plausible...
You're on page 177
17, mddle of the page. You see the paragraph,

Doctor, that starts "As background”, the first
full paragraph --

Ckay.

-- on the page.

Yes.

The | ast sentence in that page, please. Wat you
say in the last -- in the last sentence in that

paragraph is this:

The strong tenporal relationship, --
That's the first issue, then.

-- a plausible biological nechanism --
That's the second factor, and then the third:

-- and the anal ogy of how deaths due to



OCO~NOUITRAWNE

17

Gordon Keith Chanbers
Cross-exam by M. Neave (for TASER International)
(cont' d)

OO0 >

>0 >

>0

physi cal restraint are thought to occur --
Fair?

-- support a causative role for the use of
the taser in this case.

That's correct.

So what you're saying is you' re |looking at three
associ ations to support your contention that the
Taser was causative of M. Dziekanski's death?
That's correct, in the absence -- the probability
is very high, in nmy opinion, given the absence of
ot her expl anati ons.

Right. And then you'd agree with ne that in M.
Dzi ekanski's case, fromyour review of Dr. Lee's
report, there is no anatom cal or toxicol ogical
cause determ ned for M. Dziekanski's death.
That's correct.

And indeed in this case there isn't one, is there.
| don't believe so.

So what you're doing is you're trying to

determ ne, using these three factors fromclinical
epi dem ol ogy, to determ ne and to support your
opinion that there's a causative role for the use
of the Taser in this case. Fair?

That's fair.

And i ndeed --

But there's sonmething nore here that, you know, to
say "tenporal relationship" as a word, let's
review what | said earlier. This man was 20 hours
plus in a state of stress and doing well. He was
in nine hours at YYRin what | would think we'd
all agreeis a -- | mean, | would be very upset if
| was in a foreign airport, | couldn't speak the

| anguage, nobody was dealing with ne, sonebody got
into an argunent with me, I would be very stressed
out .

Ri ght .

But the test of fire is he was -- he was fine. He
did not have a fatal arrhythma. He did not have
a sudden cardiac arrest, as does happen as we know
periodically in the community. But what happened,
sonet hi ng el se happens the nonent after the -- the
very short period of time when the -- when the
officers do the intervention

Yes.
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Now, | think it's untenable, in nmy position, to
say, well, he was going to have this, you know,
arrest anyway. He was on his way and they were
just incidental. So | think you have to say at

| east that these two factors were -- were
contributory. The question of which one is
greater, | think is just |ooking at the video.

And | really do believe if | could do a controlled
study and put the video up and have 100 educated
people |l ook at it and say, okay, we're going to do
one of two things. W're going to physically
restrain you this way, or we're going to Taser you
for 49 seconds. Take your pick, which do you
choose? | think the answer would be very clear,
that the -- the video shows us that the greater

i npact on M. Dziekanski was the tasering. That's
sinply ny position in this report.

| appreciate that, and I amgoing to | ook at how
you got there. The first factor that you consider
i n supporting your causative role is the strong
tenporal relationship, fair?

But that includes the -- the 20 hours, the nine
hours --

| understand that.

-- and then the very short period of tinme to when
he collapses. So that's the tenporal

relationship. That's -- to nme that's a very --
common sense tells you that's a strong tenpora

rel ati onship.

And indeed you'd agree with ne that in all sudden
death during restraint cases, there's a strong
tenporal relationship, fair?

But again you're -- | think you keep generali zing
and we have to tal k about the specific subgroup
into which M. Dziekanski fits. Wen you talk
about sudden death in restraint, in general,

you' re tal king about a group of people that nmany
of them have heart disease and have a bunch of
things that M. Dzi ekanski doesn't have. And | --
| suspect very few of them were under the kind of
test of fire that he had been for that period of
time. So | don't think it's a fair conparison to
say, well, he's just like everybody el se who died
in sudden restraint. | think this is a very

uni que case.

What |' m asking you, Doctor, is that in sudden
death during restraint cases, there is always a
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tenporal association on a nunber of points, fair?
There has to be, yes.

Exactly. There's an underlying disturbance that

|l eads to the officer's presence as an exanpl e,
fair?

There's no question the tenporal relationshipis
there. It's the strength of the tenporal
relationship is what we're -- what | think we're
havi ng di sagreenent on.

Right. And we'll cone to the strength of it. The
other factor that's tenporal in all of these cases
is that there's | aw enforcenent that's present.
Fair?

That's correct.

There is some formof restraint, whether it's
hogtie, a pile-on by the police officers, or sone
other formof restraint, fair?

That's correct.

That's all tenporal, and the subject dies

suddenl y.

That's correct. But what we -- just to add to what
you're saying, | agree with it, but to add to it,
if -- if a hyperadrenergic state, if that's the

true nechanismthat's going on in these cases,
which is ny opinion, and the opinion of others,
then you need to get sone | ongitudinal data or
cohort studies to find out what risk factors are
-- will create that state in a given individual
because this is a m xed group of people. So
hogtie m ght work in sonebody's who's got heart

di sease or who's got a nental illness. Maybe you
need, you know, nmaybe Taser is a contributing
factor in somebody who -- who doesn't have ot her

risk factors. This is not a uniformset of risk
factors, right? They have to be | ooked at.

| appreciate that, and in this case there are no
studies of the sort you've just nentioned.
That's correct.

And in these sudden death during restraint cases,
the mere fact that there is a tenporal
relationship is an insufficient basis upon which
to find causation al one.

| woul d agree, depending on how strong it is and
what else is there.

Now, Doctor, in the Ross text that you revi ewed,
there is a chapter by Dr. Laposata.

That's correct.
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You reviewed this chapter?

Yes.

And you know that fromthe text she's the forner
Chi ef Medi cal Exam ner for Rhode Island, a
forensi c pat hol ogi st?

|'"'maware of it now.

Yes. Well, you can see that, if there's any
issue, in the front of your text. And what Dr.
Laposata says in her introduction is this:

How can death during police restraint be
expl ai ned when the pathol ogi st finds no
structural or anatomc lesions to explain
death? This is not an easy question to
answer. Wen an in-custody restraint death
occurs, there is a close physical and
tenporal associ ation between the restraint
process and the death that follows. Because
of this, it is tenpting to attribute the
cause of death to the restraint procedure
itself. However, this is an error of |ogic:
the fallacy of post hoc ergo propter hoc,
which is Latin for "after this therefore
because of this". This error in |ogic may
m sl ead death investigators into building a
case centred on the deadly effects of police
restraint procedures and prevent

consi deration of other nechanisns and causes
of death that occur contenporaneous wth
restraint. One such cause is

cardi orespiratory arrest caused by the acute
stress response occurring during police
restraint. This cause of sudden death is
unpredi ctable and rare, and results froma
conbi nati on of individual perception of the
threat posed by the restraint events and

mal adapti ve pat hophysi ol ogy of the acute
stress response.

Do you agree with that, Doctor?

Not entirely, no. | think it's -- you know, to
say that tenporal relationship is not inportant
is, you know -- first of all, | disagree with
that. And then if she's tal king about

cardi orespiratory arrest caused by acute stress,
are we tal king about the sane thing in a different
mechanisn? | nean, is it still hyperadrenergic
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state rather than causing an arrhythma directly,

is it causing -- | think again the tenporal
rel ati onship, you know, this man stops breathing
and then -- and then he's cyanotic very shortly

t hereafter.

So other than the issues of your comment with
respect to the inportance of tenporal restraint
and your comment with respect to what Dr. Laposata
says about acute stress response and it's
cardiorespiratory arrest effect...

She's hypot hesizing, that's --

Yes.

-- you know. ..

VWll, so are you

No, I'mquoting -- |I'maquoting several -- | nean,

|ater in her chapter she deals a lot with this--
wi th the physiol ogical stress response.

Yes.

So does Dr. D Maio.

Yes.

So she's -- and there's a | ot about how the

i ncreased adrenaline will directly affect the
heart and cause an arrhythm a.

Doctor, let ne have you turn to page 74, please,

of Dr. Laposata's paper. And in the -- are you
t here, Doctor?
Yes.

The second full paragraph starting with "A
survey", are you with ne? "A survey of the
literature”, are you with nme?

Yes.

A survey of the literature on death during
attenpts at police restraint reveal s that
aut opsy- negati ve deaths continue to occur
regardl ess of the type of restraint used;..

You agree with that, we've tal ked about that,
fair? You agree with that statenent?

Yes.

Then she goes on to say:

...the deaths are unexpl ai ned by gross
anatom c or mcroscopi ¢ autopsy findings,

t oxi col ogy testing, scene investigation, or
medi cal history.
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You woul d agree with that?

That's correct. These are autopsy-negative

deat hs. Okay.

Yes, like in this case. Fair? |Is that a fair
statenent, Doctor?

|"'mjust reading this carefully, because I --
Yeah, |'ve paused and |'ve asked a question, and
let me ask it again.

THE COW SSI ONER: Just a nonent. | think he wanted to

A

read that.
| don't see a reference here. M review of the
l[iterature is not really in agreenment with that.

MR, NEAVE

C
A

well, let --

She's inmplying that a lot -- | think she's

i nplying, or | think what you're inplying, or
sonebody, it seens to be is being inplied, that a
lot -- there are a |ot of autopsy -- a lot of
police restraint deaths are autopsy-negative with
normal m croscopic, normal autopsy findings and a
negati ve nedical history. That's not ny
under st andi ng.

Well, let's go back to where we were. You' ve
agreed with nme wwth respect to the portion of the
par agraph up to that these:

... autopsy-negative deaths continue to occur
regardl ess of the type of restraint used;..

You've agreed with that, fair?

| think there are autopsy-negative deaths that are
occurring, yes.

And then the next portion of the statenent is

t his:

...the deaths are unexpl ai ned by gross
anatom c or mcroscopi ¢ autopsy findings,

t oxi col ogy testing, scene investigation, or
medi cal history.

You'd agree with that?

|"msorry, M. Neave, without -- wthout a
reference that | could go and look at, | can't
agree with that paragraph.

Well, then I"'mjust putting the statenent to you,
absent a reference do you agree with the statenent
or not?
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C Ckay. You would agree with nme in this case, in
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M. Dzi ekanski's case, we have no gross anatomc
or m croscopi c autopsy findings which -- that
resulted in a determnation o death, fair, cause
of death, fair?

Yes.

The toxicology testing is negative, fair, in this
case?

Yes.

You' re aware of that.

Yes.

And the death is unexpl ai ned by scene

i nvestigation or nedical history, fair?

Yes.

And then she goes on to say this:

Nont raumati ¢ deaths of agitated individuals
during or shortly after lateral vascul ar neck
restraint, the hogtie restraint, four-point
restraint, and now even taser restraints
continue to occur.

You'd agree with that, correct?
Yes.
And then she conti nues:

When t hese deat hs cannot be adequately
expl ai ned by injuries produced of | ethal

pat hophysi ol ogy of the procedures thensel ves,
it is clear that the deaths are coinci dent
with but not caused by the restraint

pr ocedure.
Do you agree with that, Doctor?
| couldn't disagree nore. | think that's the
whol e probl em here is, you know, if the way out of
this problemis to -- is to stick our heads in the
sand and say, you know, it's coincident, then
think we're doing society a disservice. | think

it's incunbent upon us to give our best opinion as
to the pat hophysi ol ogi cal nechani sm and get on
withit, and I think that's being done in a |ot of
areas of literature, and I think even in this
chapter |ater on when she describes the response.
But to say it's coincident, | -- it just, it's
wong. M. Dziekanski died for a reason. It
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wasn't coi nci dence.
Well, that's not what she's saying, and read it
carefully. Wat she's saying:

When t hese deat hs cannot be adequately
expl ained by injuries produced or |ethal
pat hophysi ol ogy. ..

So in this case we don't have an expl ained injury,
fair, in M. Dziekanski's case?

49 seconds of tasering is not an injury?

well --

We shoul d debate that.

How do you know - -

I f you tasered ne five tinmes, | would be injured,

| woul d think.

Have you been tasered five tinmes?

No.

So you' re specul ati ng.

" m | ooking at the video.

VWell, you' re specul ati ng on your assessnent of the
video, fair?

And a reading of the literature, tetany of

nmuscl es, you know, reflex, pain up through the
spinal cord, it depends on your definition of
injury.

You' re specul ating on the video.

And -- and the nechani smof how Taser works, so --
Yes.

-- It depends how you define injury.

So you're -- sO in essence you're specul ating
twce. You re speculating on the video, fair, and
you' re specul ating on the -- how the Taser works
at -- at the level that you've just spoken about,
fair?

Well, | guess |I'mreacting, when you cannot
adequately explain by injuries, | nean, what --
what she -- or |ethal pathophysiology, what you're
saying is there's no point in |ooking, we don't
know.

VWll, let me go back to ny question. You're
specul ating fromyour subjective view ng of the
video, fair?

No, | was -- | was reacting to -- | asked the
gquestion, do you consider sonebody tasered an
injury?

And ny question is this, you' re speculating from
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your assessnent of what you saw on the video
subj ectively.

And what | know about people being tasered from
reading the literature.

And you're speculating with respect to the
mechani snms resulting froma Taser application?
In terns of what? In ternms of sudden death?
Yes.

Arrhyt hm a?
Yes.
VWhat |'ve done is ook at the various -- the

hyperadrenergic state and that's been described in
different sources in the literature, and in ny
opinion, that's the nost |ikely nechanism So if
you call that specul ation, yes.

Let's deal wth that now, Doctor.

THE COW SSI ONER: Doctor, | have to say to you that

the word "specul ate" in |law can nean quite
sonething quite different than the word specul ate
i n your science.

Well, in ny area we tal k about the nost |ikely
probability, the highest probability, and we have
to deal with what's available for us in the -- M.
Comm ssioner, in the absence of proper controlled
studies that could give us a relative risk, | have
to |l ook at the pathophysiol ogi cal nmechani sns that
have been identified and predict that nechani sm
that has the highest probability. So in that
sense it's not speculation, and |I'm not sure what
specul ation in the | egal sense neans.

THE COW SSI ONER:  The | egal sense it neans you

shouldn't do it.

A No, but let's talk probabilities. | think there's
a very high probability that a hyperadrenergic
state is what's going on in these cases.

MR. NEAVE: Well, let's --

A | think there's also a very high probability, in

my opinion, fromreading the literature and
everything, is that what drives it can vary,
dependi ng on the perception of the person, and
depending on their general health state, nental
and heart, and what's driving in terns of stress.
And I would -- | think one of the issues here is
if people are saying that Taser is not causing
stress to people who are being tasered, then
woul d strongly disagree with that.

On what basi s?
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| think to shoot -- point a gun-like object, shoot
copper wires at 180 feet per second, whatever, and
deliver 50,000 volts to take over sonebody's
nmuscl es nust be (a) quite frightening, (b) very
painful, and (c) potentially dangerous in terns of
falls and other issues, so..

You believe that there is 50,000 volts applied to
the body, is that what you're telling me? You're
telling M. Conm ssioner?

VWll, you and | both know that it's Chnms | aw t hat
t he gun produces 50,000 volts, that the current
varies with the resistance.

Do you know - -

So depending on the ohns, it's the anperes that
we're really interested in.

Do you know, Doctor, how nmuch energy is received
by a Taser discharge?

|"'msure you'll tell nme, but it's --

No, |'m asking, do you know?

Yes, I'lIl give you ny nedical answer: it's enough
to cause severe pain and incapacitation of the
muscl es, and for people to screamout in pain. |Is

that not right? So whatever it is, it's a lot.

Can you put Exhibit 77 to the w tness, please.
Have you seen Dr. Lu's report before, Doctor?

Yes.

So you know that Dr. Lu concludes that M.

Dzi ekanski was suffering fromthe syndrone of

deliriumprior to his death?

He nade that diagnosis, yes.

And you have no cause to dispute that finding, do

you?

Yes, | disagree with that.

Are you a psychologist, sir?

No

Are you trained as a psychol ogi st ?

No.

Are you -- have you ever been qualified to give a
psychol ogi cal opi ni on?

No.

Thank you.

But | -- could | add --

O in psychiatry?
Hm??

O in psychiatry. You' re not a psychiatrist,
fair?
No, but | can conpare what | saw on the video with
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the DSV-1V criteria, and | don't think it's
possible, if you |look at the DSM-1V, the diagnosis
of deliriumrequires a history, a physical

exam nation or lab tests, and usually requires a
mental -- a physical condition. So |I’mnot an
expert in that area, but I think if you read the
DSV-1V criteria, | don't believe that M.

Dzi ekanski fits.

Well, that's not Dr. Lu's opinion, is it.

No, it's not.

So you don't agree with Dr. Lu.

| di sagree.

Can | take you back to page 73, please, of Dr.
Laposata's paper, and this is the paper fromthe
Ross text that we've been speaking about. The
bott om par agraph under "Acute Stress Response and
Sudden Death During Restraint", are you with ne,
Doct or ?

| was -- yeah, | was actually |ooking at page 62,
"Physi ol ogi cal Changes Associated Wth the Acute
Stress Response".

l'"mat 73.

You're at...

73, please.

73. Yes.

She says this:

OO >0
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Unexpect ed sudden death during restraint
procedures may be the result of the acute
stress response and not because of any
damagi ng physical effects of the restraint
procedures thenselves. This concept is
consistent with what is known about the risk
for death intrinsic to the neuroendocrine
acute stress response that can be triggered
by bei ng restrai ned.

Do you agree with that, Doctor? Do you agree with
t hat sentence, Doctor?

A |"mjust taking tinme to read it.

C Well, | can read it again if you'd |ike.

THE COW SSIONER: M. Neave, |'d be nost obliged if
when the doctor is considering, you wouldn't ask
anot her questi on.

MR. NEAVE: Thank you.

A | would agree to the point that if -- it depends
on -- | would agree that:
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Unexpect ed sudden death during restraint
procedures may be the result of the acute
stress response --

That's the equival ent of a hyperadrenergic
state.

-- and not because of any damagi ng physi cal
effects of the restraint procedures
t hensel ves.

| think she's inplying, you know, choking, you
know, physical stuff that you would see on
autopsy. So in that sense, | would agree.

And then she says:

This concept is consistent with what is known
about the risk for death intrinsic to the
neur oendocri ne acute stress response that can
be triggered by being restrained.

Wul d you agree with that, Doctor?

Yes, | do. | think that depending on the person's
perception, depending on the person's health,
mental state, and the -- how aggressive the

physi cal response -- the physical restraint is,
that that could drive the hyperadrenergic state to
cause a fatal arrhythma, yes.

And then she continues wth:

Sudden death fromthe acute stress response
during restraint can occur unpredictably and,
i ndeed, rarely considering how often
restraint procedures are used with no il
effects.

Do you agree with that?
|'"d like to read that.

She's just describing it relative to
restraint, sudden death is a rare event. That's
all she's saying.

Ckay, you agree with that?
| agree with that.
She then conti nues:

To prepare the animal for fight or escape,
t he neuroendocrine cascades allow for conpl ex
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types of responses in many different oranges.

Wul d you agree with that?
A Yes.

Modifiers that are unique to the individual
can further alter these responses.

That's a fair statenent, isn't it?
A That' s true.

C
In addition, in humans, the acute stress
response may be triggered by psychol ogi cal
factors based on the individual's perception
of the events.

A |'"d agree with that.

C You' d agree with that. W' ve spoken about that.
Then she conti nues:

Death during the acute stress response
i nduced by restraint procedures has al so been
reported in settings other than police

settings.
You'd agree with ne there, fair?
A | assune, yes.
MR. NEAVE: Now, M. Commi ssioner, |I'min your hands
with respect to marking this. | think we've

referred to sufficiently that it ought to be
properly marked.

THE COW SSIONER: Yes, | think it should be.

MR. NEAVE: Thank you.

THE COWM SSI ONER: | think it should be marked.
THE REQ STRAR: It will be marked as Exhi bit nunber
150.

EXH BIT 150: Itementitled "Restraint
Stress" by Elizabeth A Laposata

MR. NEAVE: M. Registrar, would you put 141G pl ease,
it's the Forensic Science International journal
article, please, to the doctor.

C Now, Doctor, this is a paper from Forensic Science
International, a 2009 paper. As you may be aware,
this is a peer-reviewed publication.

A |'"'munaware that it's a peer-revi ewed.
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You' re not aware.

No.

Ckay.

You're telling nme it is a peer-reviewed journal?
Yes. It's by Drs. Dawes, Ho and Mner, entitled
"The Neuroendocrine Effects of the Taser X26: A
Brief report”. Did you reviewthis paper, Doctor,
bef ore you prepared your opinion?

No. No, it doesn't look famliar.

Well, let's -- let's have a ook at it. Because
what this paper does, is it provides an assessnent
of various forns of either restraint or stress
factors, including the application of the Taser
device, and you'll see in the Introduction, in the
Abstract portion it reads as foll ows:

OO0

O >

Law enforcenent officers use conducted

el ectrical weapons (CEW such as the TASER
X26 to control violently resistive subjects.
There are no studies in the nedical
l[iterature exam ning the effects of these
weapons on the human stress response.

That was your point earlier, | believe, fair?
Sorry?
That was your point --
I"'mtrying to read ahead here.
well, 111 --
Were are you now?
"1l take you through it. |If you'd stay with ne,
that woul d be of assistance. [I'min the
I ntroduction portion under the "Abstract" at the
top of the --
A Ri ght .
-- first page.
THE COW SSIONER:  Just let nme interrupt. Are we at
141C?
MR. NEAVE: "G
THE COWM SSIONER: Ch, |I'm - -
MR. NEAVE: Thank you, M. Conmm ssioner. Yeah, that

OT>NOT>O >

woul d be -- and where | am M. Comm ssioner, is

you'll see at the top of the -- of the paper,

abstract, I'min the small text "Introduction".
C So going back to that, Doctor, |'ve read to you

the first sentence. And the second sentence by
the authors is this:
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O OO

OO0 >

O >

There are no studies in the nedical
literature exam ning the effects of these
weapons on the human stress response.

And that was your comment earlier, fair?

| said -- | added under real world situations --
VWll, are there --

-- as opposed to volunteer studies.

kay. Real world there is none, and were you
aware of this volunteer study?

No.

This is -- and you would see fromthe authors:

This is the first study to conpare the human
stress response to conducted el ectrical
weapons, ol eoresin capsicum (O C. ) spray, a
col d-wat er tank i mrersion, and a defensive

tactics drill.
Do you see that? So that's the conparator
Ri ght .
Fair?
Ckay.

The "Results" you will see in that section:

Al pha- anyl ase had the greatest increase from
baseline at 10-15 mn. with the defensive

tactics drill.

Have | read that correctly?

Yes.
Cortisol had the greatest increase at 15-20
mn with OC

Correct?

Yes.

And:
Cortisol remained nost elevated at 40-60 m n.
in the defensive tactics drill group.

Fair?

Yes.

And then going to the "Concl usions":

Qur prelimnary data suggests that physical
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exertion during custodial arrest may be the
nost activating of the human stress response,
particularly the synpathetic-adrenal -nmedul | a
axis. This may suggest that techniques to
limt the duration of this exertion may be

t he safest neans to apprehend subjects,
particularly those at high-risk for in-

cust ody deat h.

And it concl udes:
Conduct ed el ectrical weapons were not nore
activating of the human stress response than
ot her uses of force.

Have | read that correctly?

A Yes.

C This is the only such study that you' re now aware
of with respect to these issues, is that fair?
Vell, | nmean, 1'd have to have a little bit of a
| ook at this, but first of all, you ve only got 16

in each group. This is an unblinded study, it's a
vol unt eer study. You' ve got people that are
volunteering. | can't tell whether you' ve got the
vol unteer for each group, but just a quick |ook at
it, there's a big difference in ages between the
vari ous groups.

THE COW SSI ONER: | think maybe we'll take ten m nutes
and you can have a look at that. W'Il| take the
nor ni ng br eak.

THE REG STRAR. The hearing will now recess for ten
m nut es.

(W TNESS STOOD DOWW)

( PROCEEDI NGS ADJOURNED FOR MORNI NG RECESS)
( PROCEEDI NGS RECONVENED)

THE REA STRAR: The hearing is now resuned.

GORDON KEI TH CHAMBERS, a
W t ness, recall ed.

CROSS- EXAM NATI ON BY MR NEAVE ON BEHALF OF TASER
| NTERNATI ONAL, conti nui ng:

C So, Doctor, we were at Exhibit 141G which is the



OCO~NOUITRAWNE

33

Gordon Keith Chanbers
Cross-exam by M. Neave (for TASER International)
(cont' d)

OT>OT>OT>OHT>O> O

O >

Dawes paper that | directed your attention to.
Your evidence was, | believe that you did not
review this in advance of drafting your opinion,
correct?

As far as I"'maware. | reviewed so many studi es,
it's -- but assune | didn't, yes.

Ckay. And you would agree with nme, Doctor, that
this involves testing of human stress response,
fair?

Sort of.

And the authors conclude in their discussion, they
say these things, on page 15:

The acute stress response in humans is a
neur oendocrine cascade initiated by the
hypot hal anus. The cascade has two
conponents: . ..

And they run through those.

Where are you at?

On page 15 under item 4 "Di scussion” on the right-
hand col umm.

| don't seemto have that.

Page 157

Ch, page 15, yes.

Are you with nme, "Discussion", item4?
Yes.

That first paragraph.

That's correct.

And then they -- are you with ne now, Doctor?
Yes.

Ckay.

The cascade has two conponents: the

synpat heti c-adrenal -nedul |l a axis, and the
hypot hal am c-pitui tary-adrenal axis. The SAM
axis is responsible for the rel ease of
catechol am nes, primarily epinephrine, from
the adrenal nedulla --

Medul | a.
Medul I a, thank you.

-- chromaffin cells. These cells contain a
pool of catecholam nes that are available for
i medi ate release. This axis is colloquially
referred to as the "fight or flight"
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response.
A Correct.
C |"ve read that correctly. You would agree with
t hat ?
A Yes.
C And then down, Doctor, to the |ast paragraph on

O >

t he page:

Epi nephrine release is the key end-result of
t he neuroendocrine cascade. It produces a
nunber of adaptive physiologic changes in
response to stress, including positive
chronotropic and inotropic cardi ac effects,
i ncreased system ¢ vascul ar resi stance,

i ncreased arterial blood pressure, increased
met abol i sm and increased thernobgenesis.
However, it can al so produce nal adaptive
physi ol ogi ¢ changes i ncl udi ng nmyocar di al

i schem a, cardiac dysrythm as, reflex
bradycardi a (which can cause asystole),

pul nonary edema, |actic acidosis, and

hypert herm a.

Wul d you agree with that statenment?

| mean, he's pretty -- he's got everything
including the kitchen sink in there, but | guess
in general | would agree with that.

And then, Doctor, over to the colum on the right-
hand col um, | ast paragraph on that page:

There are al so in-custody death theories
about the del ayed cl earance of catechol am nes
fromthe blood after the cessation of the
stressor. Based on they work of Dinsdale et
al, and others, D Mai o proposed..

And that's Dr. D Mii o who were speaki ng about.
Ri ght .

... proposed that persistent circul ating

| evel s of catecholam nes create a "period of
peril" after the cessation of struggle.

Cat echol am nes cause potassiumto enter
cells. This is thought to be protective
during the "fight or flight" response as

pot assi um | eaks out of exerting nuscle
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O >

O >

tissue. However, once the exertion ceases,
the persistent circulating catechol am nes can
cause a tenporary hypokal em a

Wul d you agree with that, Doctor?

He's -- in general, that's another description of
t he hyperadrenergic state, if you Ilike.

Yes.

And then, Doctor, if | can take you to page 18,
pl ease. And I'mon the left-hand colum, fourth
full paragraph, that starts "In this study".

Yes.

In this study, the TASER X26 CEW was conpared
to other uses of force or an established

pai nful stimulus. The defensive tactics
drill resulted in the greatest change in
salivary al pha-anylase at 10-15 min. with a
change of 53.8 UnL. OC was next with a
change of 37.4. The CEW and col d-water tank
i mrersion did not appear particularly
activating of the synpathetic stress
response. O C. had the greatest change in
salivary cortisol at 15-20 mn. wth a change
of 0.5 ncg/dL. The CEWwas next with a
change of 0.38, and the defensive tactics
drill after that with a change of 0.25. The
defensive tactics drill had the greatest

del ayed change from baseline in cortisol with
a change of 0.47. The cold-water tank

i mrersion did not appear particularly
activating of the HPA stress response. Wile
statistical significance is limted by this
data, it tends to suggest that exertion and
O C. may have the nost inportant influence on
t hese markers of stress when conpared to the
col d-water inmersion tank or the TASER CEW

And you' d agree, |'ve read that correctly?

| disagree with this, what you' ve read, but you' ve
read it correctly.

You'd agree that that was the -- that is the
findings of Drs. Dawes, Ho and Mner in a peer-
revi ewed published scientific periodical?

| think they've m srepresented what the study
results show.

Doctor, you would agree with ne that those were
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A
C

A

t he concl usions --

Can | give you ny reasons?

Doctor, you would agree with nme that the
conclusions are those of Drs. Dawes, Ho and M ner
in a published and peer-reviewed periodical, fair?
Yes.

Thank you.

Q
THE COW SSI ONER: Do you want to give your answer now?

A

Can | ?

THE COW SSI ONER:  Yes.

A | only had ten m nutes to have a quick | ook at
this, but I don't -- if | was an editor of a
journal I would not publish this. Just a quick
| ook at this would show that it's a vol unteer
study where people self-selected. |If | take you
to Table 1 -- do you want to have a | ook at Table
1?

MR NEAVE

G | just want your answer, Doctor.

A You'll see that there's a huge age group

di fference between the people that self-selected
into the various types of treatnent. Then if |
take you to Table 2, and you | ook at the Anyl ase
results at baseline, if you line up the age
groups, you'll see that basically the baseline
Anyl ase rates are age-dependent. So what you
have, we call this rancid sanpling. You have --
you have people of different ages with different
characteristics in each group

Then if | take you to the results, which Dr.
-- the authors are quoting, which M. Neave was
just reading to us, this is on Table 3. And if
you | ook, and he's saying that the greatest effect
was in the -- | think he said the 10-15 m nutes -
sorry - in the defensive tactics group. First of
all, it's not defined, so unreproducible, but
secondly, and nost inportantly of all, what's very
m sl eading here, if you | ook at the P-values in
the third colum, we have two issues. One is
mul ti pl e conparisons that you have to adjust for
So a conservative way would be to say anything
that is greater than .01 woul d be statistically
non-significant. |If you |ook at the P-value for
what the authors are describing as a significant
change, it's P-value is .51, it's basically no
di fference.

So what drives these studies, the reason we
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have statistical significance is to tell us to
what degree these results can be relied on as
bei ng not due to chance. Now, granted this is a
pil ot study, but the correct -- the correct
concl usion the author should have drawn is there
is no difference between these.

C Well, Doctor, they didn't draw that concl usion,
did they. Fair?

A Well, they ignored --

C Doctor, they didn't draw that conclusion, fair?

THE COW SSI ONER: No, pl ease --

A No, but | disagree with it.

THE COW SSIONER: -- don't interrupt him

A | mean, you cannot publish a study, not reach
statistical significance saying there's a
difference. It's just not on. | nean, that's --
so | don't know how they got it published. |
notice, | tried to |look up this Forensic Science
International. | accept your fact that it's peer-

reviewed, but it's printed in Ireland and
rel atively obscure, in ny opinion.

MR, NEAVE
C Doctor --
A | don't think this article would be published in a

top-level journal, not with those conclusions. So
| discount this article.

C | understand that, Doctor. You would agree with
me that the conclusions in the paper are as |'ve
read them fair?

A And incorrect, yes.

C Did | read them-- did | read the concl usions
incorrectly?

A No, | think the authors have msinterpreted the
results.

C | understand that.

A Based on Table 3, based on the way that the
basel i ne characteristics set up, and based on the
way people self-selected in the groups, and based
on the lack of statistical significance achieved
by the results.

C Dr. Ho's evidence --

A | don't -- | don't really want to comment further
on a study that, you know, | personally don't
t hi nk shoul d have been published in its present
form

C |"ve read the conclusions correctly, fair?

A Yes.
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C It's a peer-reviewed publication, fair?

A | f you say so. | went online, | could not confirm
that it was peer-revi ewed.

C They are concl usions you do not agree with, fair?

A | think nost people in ny field, | don't know
anybody that would agree with it, yes, so | don't
agree with it.

C | "' m aski ng your opinion, Doctor, not anyone
el se's.

A | don't agree with -- | don't agree with the
concl usi ons, no.

C Thank you. You're not aware of any other studies
that contradict this finding, fair?

A That's correct.

C And these findings actually contradict your
opinion, fair?

A No, these findings do not contradict my opinion
because the results, the rancid sanpling, and the
| ack of statistical significance, they don't
really give you any neani ngful information on
anything. This is -- this is a failed study, is
what it is, in ny opinion.

C But you're not aware of any other study which
contradicts this position?

A No.

C In this paper? And you didn't consider it when
you drafted your report?

A That's correct.

C And you can't point to any publication in which
the stress response that is outlined in your
report is substantiated by any peer-revi ewed human
research?

A No.

C Doctor, |I'mshowi ng you a chapter by Dr. Ross from
his text that you had reviewed. You reviewed
this, correct?

A The text?

C Did you review this chapter?

A Most -- nmost -- no, not this chapter.

C So you didn't review this chapter when you
formul ated your opinion, is that fair?

A That's fair.

C And that's the Ross chapter in the Ross text that
you' ve got beside you on your briefcase, fair?

A | scanned nost of the chapters in that text, but

this particular chapter, | don't think it was part
of form ng ny opinion, no.
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C So this chapter -- this is Chapter 9 fromthe Ross
text that we previously identified. It's entitled

O >

"Case Analysis of Restraint Deaths in Law

Enf orcenent and Corrections" by Dr. Darrell L.
Ross, correct?

Correct.

If | can take you, sir, to page 145, please. This
is what Dr. Ross is saying he's doing, under the
"Met hodol ogy" headi ng:

The present research provides an anal ysis of
deaths in police or correctional custody.
Previ ous research has not specifically

i ncluded incidents occurring in detention
facilities.

Utilizing a content-anal ysis nethodol ogy, 145
case reports of a sudden in-custody death
after a violent restraint incident were

exam ned.

|"ve read that correctly, fair?

Yes.

Then goi ng down, Doctor, down the page one
par agr aph:

Cases were considered for inclusion in the
data set if the nmet the followng definition
adopted by Krosch et al, (26): --

And they are, it's this.
An unintentional death of an arrestee who
exhi bited violent and bi zarre behavi our where
physi cal force nmeasures or equi pnment were
used by the police to subdue the person.

And t hen:

The cases anal yzed represent the foll ow ng
criteria...

And you will seen then at the bottom of the page:

The objective of this analysis was to exam ne
five research questions:
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O >

O O>

O >

1. What are the common decedent
denogr aphi cs?

2. Wat are the arrest circunstances
comonly associated with these deat hs?

3. Wiat types of force neasures are utilized
by the police in these arrests and, what
is the common | ocation of death?

And then over the page to page 146

4. \What are commpbn causes of deaths
attributed in these cases?

5. Wiat are the common risk factors and
descendant (sic) behavi ours associ at ed
with these deat hs?

|"ve read that correctly?

Yes.

You then see he's -- Dr. Ross then starts to
outline his findings, and I'm just going to touch
down briefly on the first table, those are the
"Decedent Characteristics". You'll see 145 is the
nunber of individuals involved. Firstly going to
survival tinme, 97 of those, or 67 percent of the

145 survived for less than an hour. Is that a
correct interpretation of that table?
Yes.

And the nedi an age of those persons is 33 years,
fair?

Correct.
And then, Doctor, over to page 147, please. The
last line in -- and you'll see "Types of Drugs

Associ ated Wth the Death", and down to the |ast
sentence on that page:

Presence of any concentration of drugs was
absent in 45 cases.

Have | read that correctly?
Hang on.

Presence of any concentration of drugs was
absent in 45 cases.
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O OO OO0 >

O >

O O>

Have | read that correctly?
W' ve got 149 peopl e.

145 peopl e.

145, and 100 were on drugs, right?

Yes.

Two-thirds, two out of three.

Yes. And I'mreading -- I'mreading the sentence

on the | ast page of 147:
Presence of any concentration of drugs --

But |I'mreading Table 2.

Yes.

The presence of drugs in 100 peopl e.

Right. W'Ill cone back -- we'll cone to that in a
second.

Ckay.

But let's stay on 147, please.

Presence of any concentration of drugs was
absent in 45 cases.

Fair?

Fair.

Ckay. And then you see that on the table, right,
on table 2 on the next page. It reflects -- now
the nunber is reduced to 100, from 145.

Ri ght .

Fair? And then, Doctor, over to page 150, pl ease,
"Use of Force Measures", are you with nme?

Yes.

kay. And then commencing at the bottom of that
page, "Table 3" and I'll come back -- I'll conme to
that in a second:

Table 3 al so shows the types of force
measures police and detention officers used
to control the subjects. All subjects were
restrained wwth at |east handcuffs after a
violent struggle. In two-thirds of the
incidents, leg restraints were al so used.
Enpty- hand control techniques were attenpted
or used in each incident, but because of the
vi ol ent struggle and strength of the

i ndi vidual, the police had to resort to other
measures such as inpact weapon/flashlight
strikes, neck restraint, or taser. |In the
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O O>

O >

O >

OO0 >

cases involving the taser...

That's 30, and you can see that, Doctor, from
Table 3, fair, the last line in --

Yes.

-- Table 3, "Taser/stun gun 30", represents 21
percent of the 145 cases, fair?

Yes.

...the cause of death was determ ned to be
unrelated to the use of the taser. There
were 105 cases were an aerosol (pepper spray)
was used. Autopsy reports revealed that the
spray was a contributing factor in two
deaths. The totals in Table 3 for force
nmeasures enpl oyed do not add up to 100% as
the police utilized a conbination of force
measures in one incident. On the average,
the force confrontation required four
officers to subdue and restrain the

i ndi vi dual - -

Somewhat |ike this case.

-- ranging fromthree to six officers per
incident. An additional restraining

t echni que known as "hogtyi ng" was used in 19%
percent of the descendants (sic) because of
the continued thrashing or kicking after the
subj ect was handcuf f ed.

Have | read that correctly?

Yes.

And then, Doctor, if |I can take you over to page
162, please, the third full paragraph on that
page. "Third" -- are you with ne?

Yes.

Third, a cardiac condition, particularly an
enl arged heart, ..

Woul d t hat be cardi onyopat hy?
It wouldn't have to be, no.

It could be though, right?
Coul d be.

...was a significant risk factor associ ated
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OO >0 O

O >

wi th custodi al deaths. The nean heart wei ght
of these decedents was 425 g. D seased or

enl arged hearts can be susceptible to sudden
dysr hyt hm as when under physi ol ogi cal stress
as occurs as occurs with violent struggle,
drug toxicity, alcohol, and exhibited
abnor mal psychol ogi cal states. Furthernore,
psychol ogi cal stress can induce fatal cardiac
arrhythm as, particularly wth vul nerable
heart condition.

Wul d you agree with that, Doctor?

| think what they're inplying here is a heart that
wei ghs nore than average. The 425, the nean heart
wei ght of these was 425. They're tal ki ng about an
enl arged, they're tal king about a heavier heart, |
bel i eve.

The nean wei ght woul d have a range, fair?

It would have -- it would have a range, but the
nean - -

Yes.

The nmean wei ght was 425. So | think what they're
di scussing in a large heart is a heavy -- a heavy
heart.

Ckay. You would agree with the statenent?
Yes.
And then, Doctor, over the page to 163, please.

Second full -- or first full paragraph, starting
wth "The causes and" -- are you with ne?
Yes.

The causes and contributory factors of these
custodi al deaths are varied and conpl ex.

Al t hough there are numerous factors that nust
be considered prior to determ ning the cause
or contributing elenents of death, this
research suggests there is strong evi dence

t hat drug abuse, conponents of psychosis, and
the condition of the internal organs,
particularly the heart, play significant
roles in an unexpected custodial death. A
detailed investigation nust be perfornmed and
a thorough aut opsy nust be conducted that
anal yzes the totality of a person's history
and the incident facts. In determning the
cause and manner of death, the nedical

exam ner i s encouraged to analyze all of the
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>4 O

circunstantial data, forensic information,
and all other avail able information
obj ectively.

Wul d you agree with that, Doctor?

Yes. M. --

And is this the sanme --

Am | allowed to nake sone conmments about this
chapter, or...

HE COMM SSI ONER:  Yes, go ahead.

Thank you. |'mjust reading through this chapter
as it's being presented to nme, but there's a
couple of issues here that 1'd like to bring up,
whi ch were kind of gl ossed over.
The sanple size is 145, but the inclusion
criteria are those that exhibited violent and
bi zarre behaviour. That's on page 145. So the
real question of M. Dziekanski, does he fit into
this group or not, was -- I'"mnot sure he would be
included in this study, so this would be an
I nappropriate chapter to actually review, violent
behavi our being one of the inclusion criteria.
The second thing I'd |ike to point out is
t hat when you | ook at the characteristics, what
was gl ossed over is that nost of these people of
the 145, 100 of them were high on drugs. WMany of
the others, I'mtrying to see what other
characteristics they had, woul d have had ot her
probl ens that M. Dziekanski didn't have, and |
think what's nost telling actually, if you
actually read the cases that are presented by
Darrell Ross in his chapter, you'll -- and then
you ask yourself, do these cases sound in any way
li ke M. Dziekanski? So here's a 19-year-old
VWi te man who consunmed mari huana, Ritalin and a
bunch of stuff. He was running through the
nei ghbour hood, violently fought with the two
police. Case 2 is a 37-year-old Wite mal e who
fought five police officers and sent three of them
to the hospital. Case 3, a call to individuals
fighting in a park, one becane violent and fought
with the police, and so on. | don't really find
this chapter, you know, Case 10 is a
schi zophrenic. 1'mnot sure this chapter
really describing what we're dealing with M.
Dzi ekanski .
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C "' m not suggesting it does. |'m suggesting sinply
this. You didn't review it when you did your
report and it deals with 30 Taser cases out of 145
and makes sone comrents with respect to the manner
in which those are to be assessed. |Is that fair?

A The only comment here is that they, in this
particular thing, they didn't find Taser
responsi ble for the cause of death.

C Yes.

A But the circunstances are very different. The
subj ect population, it seenms to ne, are very
different.

C And that all available information is to be
exam ned objectively. Fair?

A Yes.

MR. NEAVE: M. Conm ssioner, | believe this should be

mar ked, as wel | .

THE COW SSI ONER: Wl |, yes, it will be marked, but as
| cautioned before, sonme of the material that is
being marked will have a sonewhat |limted view
purpose, but it will be given an exhibit.

MR. NEAVE: Thank you, M. Conmm ssioner, | appreciate
t hat .

THE REA STRAR: It wll be marked as Exhibit 151.

EXH BIT 151: Itementitled "Case Anal ysis of
Restrai nt Deaths in Law Enforcenent and
Corrections” by Darrell L. Ross

MR. NEAVE

C And | just want to clarify, Doctor, this Dr. Ross
is the sane Dr. Ross that you did refer to, |
bel i eve, on page 12 of your report, is that fair?

A | referred to the textbook, yes.

C Thank you. Doctor, |I'mgoing to show you a paper
publ i shed by Chris Butler fromthe Calgary Police
Department along with Christine Hall. This paper

was published as an article in a periodical
entitled Law Enforcenment Executive Forum in 2008.
It's entitled "Police/Public Interaction:
Arrests, Use of Force by Police, and Resulting
Injuries to Subjects and Oficers - A Description
of Risk in One Major Canadian Cty", and that city
is Cal gary.

A Yes.

C You're famliar with Dr. Hall and work that she is
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doing with excited delirium correct?

Yes.

And you will see, Doctor -- did you consider this
report when you drafted your opinion?

No, | haven't seen it before.

This is published in 2008.

In a Law Enf orcenent Executive Forun?

Yes.

|''mnot aware of it.

Ckay. You didn't see the nedia attention about
this article?

No.

She -- the author starts on the first page:

The controversy surroundi ng the tenporal
associ ation of subject death in custody with
the use of the conducted energy weapon (CEW
by | aw enforcenent officers has identified
the critical need for research to docunent
the operational risk profile of use of force
nodal i ties, including the CEW

You would agree with that, fair?

VWere are you right now?

The first page under the authors' nanes.
Yes.

Page 139.
Yeah, | agree with that.
You woul d al so agree -- well, let ne ask you this:

Wi | e several police agencies and i ndependent
research bodies in the United States have

rel eased information that suggests that the
appropriate use of the CEWreduces officer
and subject injuries --

And there's a bunch of references that |I'mnot --
" mnot going to read out | oud.

-- there is no epidem ol ogi cal research that
ei ther supports or refutes this concl usion
wi thin the Canadi an policing experience.

Is that fair?

Yeah, | think what's mssing in that comment is
i ndependent research.

Ckay.
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A | think there's research going on, but |'m not
sure it's independent.

C Al right. And that's epidem ol ogi cal research?

A | think there's sone stuff com ng out of sone of
the police agencies. There's sone, | think Dr.
Bozeman did a study.

C Yeah, 1'mgoing to take you to Bozenman.

A Hm?

C |"mgoing to take you to Bozeman's in a m nute.

A Yeah.

C Ckay.

A But there cones a question of how rmuch popul ation
based or controlled studies or actually
i ndependent research or versus those -- opposed to
those that are supported by industry.

C Yes. So you would agree to the extent, if we were
to include within the last line "there is no
i ndependent research".

A Yes.

C Is that a fair characterization of your position?

A Yes. | think that is one of the issues, one of
t he probl ens.

C And, Doctor, you wll see, if | can now take you
over to page 144, please, under "Arrest and Use of
Force", are you with nme?

A Yes.

C .

In the two-year study period, general

police/public interactions were extrenely

unlikely to result in any use of force. In

827,022 interactions, there were 562 use of

force events, or 0.07%of all interactions.
Fair? |'ve read that correctly?

A Yes.

C And then, Doctor, over to page 146, please. This
is the breakdown of the -- of conducted energy
weapons. Are you with nme?

A |"mjust trying to finish off this Figure 2, the

O OO

condition of the subjects on arrest. But so where
are you goi ng now?

"' mon page 146

Yes.

"Conduct ed Energy Weapons" is the heading. Do you
see that on the top of the page?

Yes.

Under Table 1.
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Conduct ed Energy Wapons

During the 562 use of force related arrests,
officers utilized CEWW 48. 2% - -

And the nunber is 271.

-- of the tinme. The subject injury profile
follow ng the application of the conducted
energy device is depicted in Figure 3.

And Figure 3 then sets out a pie chart with
"None", so no injuries in 44.6% "Mnor" in 42.4,
"M nor-outpatient” in 11.9, "Hospitalization"

1.1, and "Fatal", 0.0; is that correct?
A Yes.
C Now, Doctor, if | can now take you to the

"Di scussion"” portion on 151, please. The authors
concl ude as foll ows:

The commonly held belief that the conducted
energy weapon carries a significant risk of
injury or death for the popul ation of
interest is not supported by the data.
Wthin the force nodality framework nost
commonly available to police officers, the
CEWwas |l ess injurious than either the baton
or enpty hand physical control.

Have | read that correctly?
Yes.

Do you agree with that?

No

Based on this data?

No.

MR. NEAVE: May that be filed, please --
A No, | don't agree with it.

>O>>O>

MR. NEAVE: | understand your position. My the
docunent --
A Can | -- can | explain?

THE COW SSI ONER:  Yes, pl ease.

A VWhat the author is, | think, suggesting is that
the CEWis -- is safe, and this is to the subject,
right? So you have a sanple size of -- and I'm
trying to catch up here very quickly with you, but
what's -- how many CEW applications were there?
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MR NEAVE

C 562, | believe out of --

A Hm?

C | f you go back, Doctor -- sone assistance, if you

go back to 146, during the 562 use of force
related arrests, officers used the CEW 271 tines.
A Soit's -- we have a sanple size of 271 that
recei ved CEWS.
That's right.
So if the event rate was say 1:500, 1:1000, let's
say they were dying at that rate, let's say the
relative risk was 1:2000, 1:1000, | think as a
society we'd still find that very -- we woul d not
accept -- certainly when you tal k about airlines
and ot her areas, what society's tol erance for
sudden deaths is, if they're preventable, we would
be tal king rates nuch higher than 1:272. So
therefore I don't think the nunbers that these
aut hors have conme up with have enough power really
to make those conclusions that they're suggesting.
| guess the other issue, of course, is |
don't believe this has been published in a peer-
reviewed journal, so | haven't had enough tinme to
really go over it in detail, but I'd be a lot nore
confortable with what they're saying if -- if this
-- if they had gone on to put this to a peer-
revi ewed j ournal.
Are you aware of any studies that contradict the
findings of M. Butler and Dr. Hall, that are --
No.
-- set out in this periodical?
No.
MR. NEAVE: May it be marked, please, M. Conm ssioner.
THE COW SSI ONER:  Yes.
THE REQ STRAR:  Exhi bit nunber 152.

>0

>O> O

EXH BIT 152: Itementitled "Police/Public
Interaction: Arrests, Use of Force by
Police, and Resulting Injuries to Subjects
and O ficers - A Description of Risk in One
Maj or Canadian City" by C. Butler and C. Hal

MR. NEAVE: May the wi tness be shown Exhibit 139,
pl ease.

C And, Doctor, before |I turn to that exhibit, | just
want to take you back briefly to the paper we just
| ooked at, the Butler and Hall paper. You would
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agree with nme that there is no causal relationship
bet ween sudden death during restraint and Taser
exposure that can be established by that study,

fair?

A Correct.

C Now, Doctor, you referred to the Bozeman piece
before and his study. I'mgoing to -- this is

Exhi bit 139, already nmarked in these proceedings.
This is a study entitled "Safety and I njury
Profil e of Conducted Energy Wapons Used by Law
Enf orcenment O ficers Against Crimnal Suspects”.
This is by Dr. Bozeman. You're aware of his work,
| expect?

A Yes.

C He's done a study, in this case, of a multi-
centre, observational trial to track consecutive
case series on all conducted electrical weapons
agai nst crimnal suspects at six U S |aw
enf orcenment agencies. And for your ease of

reference, M. Comm ssioner, I'min the "Methods",
in the block on the first page, on page 1 of the
periodical. This is -- and, Doctor, you would
agree, this is Annals of Enmergency Medicine?

A Yes.

C And that is a peer-revi ewed paper, publication?

A Yes.

C VWhat are you | ooking at, Doctor?

A Hm?

C VWhat are you | ooking at?

A | -- 1've got the Bozeman study here and sone
notes, so...

C Well, I'd like you to stay wwth the article,
pl ease.

A Ckay.

THE COW SSI ONER:  No, excuse nme. Doctor, you can | ook
at whatever you w sh.
Thank you.
NEAVE:
You made notes on the Bozeman paper?
Yes.

May | see thenf
This is an e-mail to M. Vertlieb.
That's correct.
On June 25th, 2008.
That's correct.
And it reads as foll ows:

OO0 > n>n%>
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Art, there are a nunber --

And we're tal king about the Bozeman paper, this
paper, are we; is that correct?

| think it was a presentation at that tine.
Ckay.

| was asked to conment on the presentation.

[ As read]:

Art, there a nunber of issues with this
presentation, including calling it a "trial"
which is msleading, as the study is not a
trial and there is no control group. Qbvious
probl enms woul d occur --

Sorry.

-- woul d include how you define what is mld,
when you don't have data on who fell and how
hard, and when the agencies had control of
the records.

The next paragraph [As read]:

More inmportantly, one can play with the
nunbers a bit and get a very different

pi cture of what was presented. O the 1,760
di scharges to 962 "participants", only 360
were to the chest and a few (40) to the
genital, face, neck and head. A theory
presented earlier indicates that the real
risk may be nore related to chest
"applications" and sensitive areas. Then we
are really only tal king about a small sanple
size of approximately only 400 di schar ges.
Further, it is not the nunber of discharges
that determ nes the sanple size, but the
nunmber of subjects. The estimte is nost
likely close to 225 subjects, given their
data. This is a rough guess using their 1.6
to 1.8 shots average per participant (actua
data shoul d have been presented, but wasn't).
Now, this was both stun and probe, so if we
are interested only in probe, the adjusted
nunmber could be as | ow as 158 subj ect.
Simlarly they ignored the two deaths, which
inny mnd is inappropriate. A cardinal rule
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is to usually include all adverse outcones as
we are never sure of the cause. Then we
can't conpare the outcones to a conparison
group to see who is possibly doing better.

So the real conparison may be in the order of
51in 158 or approximately 3.2% which appears
to be very significant if the device is used
alot. It would be nice to know of the five
with significant injuries how many were due
to stun and how many were due to probe.

Agai n the presentation does not supply this
info. W also need to know t he average
nunber of discharges in the chest to the
sensitive groups. It nmay be even worse if

t hey received nore than an average of 1.8

di scharges in terns of a small denom nator

In summary, a concern is the possible |oading
of the denom nator with those at | ow risk of
a bad event and |owering the nunerator to
present an unrealistic estimate of risk.

And that was sent on June 28th, 2008. Have I
summari zed your recollection of the docunent?
Yes.

And those are your criticisnms of the docunment?
They were ny thoughts at the tinme. It's been a
whi | e.

You reviewed this periodical in preparing your
report, correct?

By Bozeman?

Yes.

| | ooked at it, yes.

And in this report, in the "Results" section, |'m
still back on page 1, Dr. Bozeman in this peer-

reviewed, and | take it this is the Annals of
Enmer gency Medi cine, you woul d categorize as one of
the Cass A nedical journals, fair?

It's a -- it's a good journal, yes.

Peer -revi ewed?

Yeah, it's a peer-reviewed journal.

You're not on the peer review commttee, are you?
O this?

Yes.

No.

The "Results" are as follows:

Conduct ed el ectrical weapons were used



OCO~NOUITRAWNE

53

Gordon Keith Chanbers
Cross-exam by M. Neave (for TASER International)
(cont' d)

O O>

O >

agai nst 1,201 subjects during 36 nonths. One
t housand one hundred twenty-five subjects
(949 were nen; the nedian age was 30 years
(range 13 to 80 years). MIld or no injuries
wer e observed after conducted el ectri cal
weapon use in 1,198 subjects --

And he then provides:

-- (99.75; 95% confidence interval 99.3%to
99.9%9. O mld injuries, 83%were
superficial puncture wounds from conducted
el ectrical weapon probes. Significant
injuries occurred in 3 subjects --

And then he provides a percentage and confi dence
intervals around that:

-- including two intercranial injuries from
falls and 1 case of rhabdonyolysis. Two
subjects died in police custody; nedical
exam ners did not find conducted el ectrical
weapon use to be causal or contributor in

ei ther case.

Have | read that correctly?

Yes, you have.

And those are -- those are the results in this
peer-revi ewed periodical, fair?

That's correct.

And if | can go to page 3, Doctor, on the -- under
the "Met hods of Measurenent"” heading, you will see
on the -- and I"'mgoing to take you to the left-
hand col umm, second-| ast paragraph on that page,
"A study steering commttee”, are you with ne?
Yes.

A study steering commttee conposed of

medi cal and | aw enforcenent experts served as
a data and safety nonitoring commttee during
the course of the study. The commttee

advi sed investigators on study design and
site selection. At 2 predefined enrol nent
intervals, the commttee reviewed results of
interimanal yses to assess overall safety and
consider early study termnation if excessive
ri sk was denonstr at ed.
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Then:

I nstitutional review board approval was
obtained initially at the central study site
and at each participating site before
initiation of prospective case surveill ance.

|"ve read that correctly?

Yes.

And then with respect to the two death cases, if
can take you to page 5, please, the right-hand
colum, | ast paragraph:

Two suspects in the study cohort died
unexpectedly while ion police custody. Both
cases were nen in their 30s who struggl ed
violently with police both before and after
conducted el ectrical weapon use and on whom
ot her physical force was used to take them
into custody. One subject had a high body
mass i ndex and was involved in a foot pursuit
and prol onged physical struggle with police,
during which 2 conducted el ectrical weapon

di scharges were used. He coll apsed
approximately 20 mnutes |later. At autopsy,
he was found to have a dil ated cardi onyopat hy
and cocai ne was present in the serum The
second subject was agitated and violent, with
a history of nental illness. After an
extensive struggle, during which pepper spray
and 2 conducted el ectrical weapon di scharges
were used, he was restrained in a prone
position. He collapsed an estinated 5

m nutes after conducted el ectrical weapon
use. An autopsy reveal ed no anatom c cause
of death, but ol anzapine at 170 ng/ nL was
present in the serum Conducted electrical
weapon use was not determ ned to be causal or
contributory to death by the nedical exam ner
in either case.

|"ve read that correctly?

Yes.

And then, Doctor, over to page 7, with respect to
the in-custody death cases in this case, Dr.
Bozeman and the other authors say this in the
first full paragraph on the |eft-hand col um:
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Two i n-custody deaths occurred after
conducted el ectrical weapon exposure anong
the study cohort. These were judged to be
unrel ated to conducted el ectrical weapon
exposure, excluding these cases from anal ysis
according to a priori design decisions. Both
subj ects actively resisted arrest both before
and after conducted el ectrical weapon use,
and physical collapse occurred at |east 5 and
20 mnutes after conducted el ectrical weapon
exposure, nmaking electrically induced fatal
dysrhythm as unlikely. Both of these cases
are consistent with previous reports of
unexpected deaths in police custody, which
comonly involve bizarre or conbative

behavi our, psychiatric disease, heart disease
or drug use.

|"ve read that correctly?

Yes.

And then over the page, Doctor, to page 8, in the
colum on the left. First full sentence in that
paragraph, "No study", are you with ne?

No study has denonstrated a pat hophysi ol ogic
mechani sm or effect that woul d account for
del ayed deaths mnutes to hours after --

Where are you now, sorry?

"' mon page 8, |eft-hand col um.

Ri ght .

Near the top, first full sentence.

Oh, there, okay.

"No study", are you with ne now, Doctor?
Yes.

No study has denonstrated a pat hophysi ol ogic
mechani smor effect that would account for
del ayed deaths mnutes to hours after
conducted el ectrical weapon exposure.

Fi ndi ngs from i ndependent investigations have
been concordant with those perfornmed with

i ndustry support. Collectively these data
are broadly reassuring and constitute the
current best understandi ng of the human
physi ol ogi ¢ effects of conducted el ectri cal
weapons.
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Have | read that correctly?

Yes.

Wul d you agree with that?

It says "Findings fromindependent investigations"
but it doesn't give any references. So until

had the references, how could | agree to that?

The -- are you aware of any studies in peer-
reviewed literature which would be opposed to that
findi ng?

No, but what you're saying, what you' re wanting ne
to agree to, is that this author, Dr. Bozeman, who
| don't think is entirely doing i ndependent
research here, is making a claimthat finding sone
i nvestigations are concordant with the industry in
terms of -- of not denonstrating a

pat hophysi ol ogi cal nmechani sm and that's uncl ear
to ne.

On what basis do you assert that Dr. Bozeman is
not doi ng i ndependent research?

Well, I'"mnot asserting that.

Well, you said that.

C
THE COW SSI ONER:  No, he didn't say that.
MR. NEAVE:

C

A
C

Do you have any basis to suggest that Dr. Bozeman
i's not an independent researcher?

No.

And then the next paragraph:

The possibility of direct cardiac effects is
a common concern with conducted el ectrical
weapons. Experinmental studies in human
vol unt eers have found no cardi ac
dysrthythm as, ischem a or necrosis after
standard (5-second) _or prolonged (15-second)
conducted el ectrical weapon exposure.

Have | read that correctly?

Yes.

And you've got no -- can you point me to any
articles which dispute that that are peer-revi ewed
human research articles?

No.

And then at the bottomof the -- and you
considered this paper when you drafted your
opinion, fair?

Yes.

And you would agree with nme that there is -- that
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no causal relationship on the data in this paper
can be established between sudden death during
restraint and Taser exposure?

VWere are you readi ng now?

| " m asking, sinply asking a question.

Say it again?

Wul d you agree with ne, Doctor, that based on the
data in this peer-reviewed paper there is no -- no
causal relationship between the Taser device

depl oynent and sudden deat h?

| don't think this study, as | understand it, has
rul ed that out.

Based on the data in this paper --

This is a case series, which is a very weak
design. | think there's a bunch of issues that |
menti oned when | reviewed it. So it hasn't -- it
hasn't ruled in anything, but | don't think it's
of sufficient size or design to rule out risk due
to Taser.

You've agreed with ne, | think, when | take you
back to page 8, that:

No study has denonstrated a pat hophysi ol ogic
mechani sm or effect that would account for
del ayed deaths m nutes to hours after
conducted el ectrical weapon exposure.

Fair?

Yes.

And you'd agree with ne, Doctor, that in this
study there are no deaths attributed to the

depl oynment of the Taser on a sanple of 1,200
reviewed files?

VWll, one of the issues in research design is a
thing called under intention to treat. So if this
was a true trial, you would have to include the
two deaths in the Taser group. They got tasered.
So in that sense, when he says a priori they

deci ded who not to include, there's no description
of what that criteria were. So | understand your
point, that nostly likely those two deaths were
not Taser-related, fromthe description --

Well, there's no -- there's indeed the paper is
quite clear, they' re not Taser-rel ated.

Research design is quite clear, under intention to
treat they should be included in the outcones, |
mean that's in basic textbooks.
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Dr. Bozeman says this:

Two subjects died in police custody; nedical
exam ners did not find conducted el ectrical

weapon use to be causal or contributory in

ei ther case.

Have | read that correctly?

That's correct.

Thank you.

If I could make a coment on this issue. One of
the reasons we argue so hard for blinded
controlled trials with conparison groups is for
known and unknown treatnent effects. |'ve been
involved in a nunber of research studies, sone of
theminvolving up to 38,000 subjects, where al

t he basic science cane along and said it's going
to happen a certain way, and then when we actually
random zed people to G oup A and G oup B and
followed themfor five to ten years, we found out
that, no, there was -- we didn't quite understand
t he mechani sm but when we under intention to
treat we found out that, you know, the group we

t hought would do well didn't do as well as they
did. So in this sense, if you're tal king about

hi gh-quality research design and how you shoul d
interpret them under intention to treat the rule
is those people should be included in your -- as a
fatal event, regardl ess of the description from
hi m

And Dr. Bozeman's paper is published in a Cass A
peer-revi ewed nedical journal, fair?

A peer-reviewed journal, yes.

Vll, we described it previously as one of the

Cl ass A ones, you agreed with ne on that point.
You said Class A and | agreed.

Thank you. Doctor, just -- and | don't think you
are, but if you' ve got the actual exhibit before
you, |'d request that you not mark with a pen or
anyt hi ng.

Sorry?

Don't -- or | would request that you don't mark
any of the papers |I'mputting to you.

Ckay.

Because others will likely look at them Thank
you.

Now, Doctor, |'m show ng you a paper, it's a
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paper entitled "Conductive Electrical Devices: a
Prospective Popul ati on-Based Study on the Mdi cal
Safety of Law Enforcenent Use". It's a paper by
Dr. Eastnman.

Yes.

And it was published in the Journal of Trauna.
Are you famliar with that journal, Doctor?

|'ve heard of it, yes.

And this publication date, it was published in
2008, correct?

Yes.

Now, you can see in the "Methods", or, well, let's

start at the "Background”. The background was"
To exam ne police conpliance with policies
for the proper use of conductive electrical
devices (CEDs) and, in turn, track any
associ ated nedi cal events follow ng CED
appl i cation.

Fair?

Yes.

It's a 15-nonth study, correct?

Yes.

You can see that in the "Methods". And it

i nvol ves 426 consecutive CED applications between
Novenber 2004 and January 2006, correct?

Yes.

I"'min the "Results"” portion on the top of page
1567.

Yes.

And then you will see:

No suspect required further treatnent except
one who was | ater found to have severe toxic
hypertherm a and how died within 2 hours of
activation despite rapid on-scene

i ntervention.

Correct?

Yes.

Did you consider this paper, Doctor, when you
drafted your opinion?

| did reviewit.

And you' Il see, Doctor, onto page 1569 under the
"Results", on the left-hand colum at the bottom
of the page:
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During the inaugural 15-nonth period
(Novenber 1, 2004 to January 13, 2006) of the
CED program there were 426 consecutive field
applications of the Taser X26 by DPD
of ficers.
A Yes.
C And this is in Dallas. And then, Doctor, over to
page 1570:
A single death (1 of 426 cases)...
Are you with ne?

A Yes.

C _— .
...occurred within the 12-hour observation
period. In this case, officers responded to
a disturbance call where they found a 23-
year-old mal e, wearing only underwear, waving
a knife, and yelling incoherently. As the
subj ect advanced towards officers with the
kni fe, they depl oyed the CED according to
policy and delivered two 5-second bursts.

The subject was then placed into custody and
restrained on his back with DFR paranedics
al ready standing by. During subsequent
patient transfer fromthe ground to the
anbul ance, the subject becane unresponsive,
and EMS rapidly transported the patient to
the cl osest hospital, treating himen route
wi th advanced |ife-support techniques. Upon
hospital arrival, the subject was noted to
have a core tenperature of 107.4°..

That's pretty high, right?

A That' s hi gh.

C That's classic excited deliriumkind of

tenperature, isn't it?

A That's one of the synptons associated with excited

deliriumis a very --

C Yes.

A -- high tenperature, yes.

C And i ndeed disrobing, in the facts, that's another

factor, fair?

A | woul d agree.

C And yel ling incoherently, that would be another

factor, fair?
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A Yes.

C And he had -- so he has a tenperature of 107.4°
Centigrade (sic). Normal is what, 98.67?

A Yes.

Q

O O>

...and deteriorating henodynam cs. He died
shortly after arrival, and the nmedica

exam ner subsequently reported very high

| evel s of cocaine and its netabolites in the
patient's bl oodstream

Yes.

And those factors woul d be consistent with
sonet hing cal | ed cocai ne psychosi s?

H gh on cocai ne, yes.

Yes. And then under the "D scussion”

The current study hel ps to corroborate the
safety profile for CED use when a prescribed
policy is followed. Considering that the
weapons were not used capriciously and were
only used for justifiable situations, the
extrenely low rate of norbidity and nortality
encountered over hundreds of uses was
striking, particularly when consider that it
avoi ded the traditional use of otherw se
deadly force in a significant percentage of
cases.

Al t hough one death did occur, it seens
evident that the patient would have died
regardl ess of the CED activation. First of
all, without the availability of the CED, the
suspect involved m ght have died sinply
because the officers under attack with a

| et hal weapon and may have |ikely used deadly
force (firearns) as they would have in a nore
traditional scenario. Second, and nost

rel evant to this discussion, the nedical

exam ner detected deadly | evels of cocaine in
t he suspect's bl oodstream

Have | read that correctly?

Yes.

And then -- and then, Doctor, on the -- staying on
page 1570 to the right-hand colum, the |ast ful
par agr aph on the page:
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Al t hough police officers are faced with
unprecedented vi ol ence and resi stance, police
use of force has been placed under scrutiny
for decades, particularly after racial and
political denonstrations of the 1960s and
subsequent televised arrests in which police
were considered to have utilized overzeal ous
force. Therefore, as new tools have entered
the | aw enforcenent arsenal, they have been
scrutinized in nost cases by both the public
(generally relatives of those dying in
custody) and the nedia at |arge acting as
publ i c advocates. Recognizing that the
circunstances of the one death in this study,
whi ch was clearly attributable to |etha
toxi c syndrone, seens to be simlar to other
communities' reported experience with deaths
foll ow ng CED activation, there has been
little concern and attention raised in the
nmedi cal conmmunity. Al so, because of the
extrenmely infrequent incidence of such

m shaps, such popul ati on-based, aggregate
medi cal data have not been retrieved in nost
muni ci palities on a routine, nethodi cal
basis. Nevertheless, the value and utility
of such data are enphasi zed by the findings
fromthis formal registry that docunent both
the overall safety of appropriate CED use and
better define the cause of death.

Did | read that correctly, Doctor?

You read that correctly.

And do you agree with those findings, Doctor?

If I could just comment, this seens to be
sonething that's a repetitive thing, that what's
m ssing in these studies, which |'ve said before,
but I want to say again here, is that when we were
doi ng, looking at rare events, and obviously these
deaths are relatively rare events, to actually
figure out what's going on, you need | arge sanple
sizes. The trial that I was involved in, as I
said, was 38,000 people. So there's an order of
size that you -- that you need, that these snal
studies, they're, you know, 426 -- is that sanple
size here? |It's small, probably not |arge enough
toreally -- really support the clains that are
being made in these articles. There's a |lot of
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clainms that are being stated by the authors, but
the actual size of the studies, |I'mnot sure
justifies the clains.

Secondly, when | read this originally, one of
the things that cane to mnd is the real need for
i ndependent research, because what you need to do
is get control of the reporting and that requires
an i ndependent kind of a study. You can't have
sort of the -- the people who are using the Taser
with no sort of checks and bal ances about the
reporting mechani sm

So | think that's worthwhile, rather than
just agreeing with you whol eheartedly about
everything that's said in there, | think those two
provisos is that I'mworried about the sanple size
to be able to draw these conclusions, and |I'm
worried about the -- sonme of the quality of the
studies that are com ng out, especially what they
do to controlling reporting.
You' d agree with nme, Doctor, that there's no study
of this sort that you're tal king about which
di sputes these findings?
That's correct.
And i ndeed what we have in the papers that |'ve
put to you are a sanple of a nunber of snal
studi es, which you say | ack power, there's a
nunber of small studies that are conducted
i ndependently from each other that are reaching
t he sane conclusion, fair?
They are, yeah. Yeah, it's a bit worrisone,
actually. There's an awful |lot of small sanple
si ze research going on here that's highly
under power ed, and the way the designs are set up,
it's very difficult to ever do a systematic review
and amal gamate the data in any meani ngful fashion,
which really argues for nore cohesive research
effort to find neani ngful data.
And with respect to this study, the Eastman study
that we've just | ooked at, the findings in that
study don't support the contention of a tenporal
rel ati onshi p between Taser depl oynent and deat h?
No, and they don't rule it out, either. They
don't really say nmuch about it.
Well, except in the 426 applications the one death
was attributed to a cocai ne overdose, fair?
That's -- that's true.
So in this study there are no deaths that are
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attributed either by direct contribution or
causal ly associated with a death?

But again, if your sanple size is bel ow your event
rate, you're not going to see it.

Al right. | understand your point.
And therefore you can't draw any concl usi ons one
way or the other. You need -- you need a sanple

size of, you know, ten tines this to be able to
make any comment about how safe or ruling out the
Taser as a cause. But in this 400, yes, you're

right.
Thank you. May the w tness please be shown
Exhi bit 141D. Now, Doctor, |'m show ng you the

abstract and not the full paper, which I
under st and has now been published by Dr. Ho et al,
"Echocar di ographi ¢ Eval uati on of Human

Transcut aneous TASER Application Al ong the Cardiac
Axi s".

That's correct.

Have you see this before?

Yes.

And in this finding you'll agree that Dr. Ho

concl udes that:

We were unable to reproduce the concerning
tachycardia in humans that some researchers
in this subject area have found using ani ma
studies. A 15 second CEW application on
human vol unteers did not denonstrate any
evi dence of a dangerous arrhyt hm a.

Correct?

Yes. But | would have to know how it was appli ed.
First of all, you' ve got healthy volunteers. They
have been -- were they standing and supported, or
were they lying on a mat? They weren't -- |'m not

sure if they were stressed or not. This is just
not m mcking real world situations. But we know
fromsonme of the case reports that capture of the
heart has occurred. W' ve seen that on pacemakers
and on inplantable defibrillators. So again --
Are you famliar with --

-- it's always the sane. You have 44 subjects in
an ideal situation, it's not going to tell you, in
my opinion, what you really need to know about
what's going on in real world situations.

So in your viewDr. Ho's work in this area does
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not conflict with your finding with respect to the
physi ol ogi cal effects of the Taser, which you
opine in your opinion, fair?

| think Dr. Ho's doing very snmall sanple size
studies in a very special group of people, healthy
volunteers, usually police officers, under a very
controlled situation, and |I'm not sure how you can
extrapol ate that out to what's going on in the
real worl d.

Well, in this case, there's no evidence that there
was a dangerous arrhythm a produced as a result of
a 15-second CEWdi scharge, fair?

In healthy volunteers who are tasered and under

i deal study conditions, yes.

And that finding was an application of the Taser
devi ce across or along the cardiac axis, fair?

s this the study where we're not sure how the --
t hese were el ectrodes placed on the chest.

They're not -- there was no skin penetration.
That's right.

So the ohmresistance woul d be very different than
what happened in a true Taser incident, if |
understand it correctly.

You woul d agree with ne that this study stands for
the proposition that a 15-second CEW di scharge
over the cardiac axis did not denonstrate any

evi dence of a dangerous arrhythma, is that fair?
Yes.

Now, when we're dealing with the ventricul ar
fibrillation and ventricul ar tachycardi a i ssues
that are addressed by your paper --

Ch, excuse ne, sorry, just to cone back to it.
This is the study where -- which is sort of a
failed study in a way, isn't it, because they have
a huge nunber of subjects where they -- they
couldn't denonstrate the sinus rhythm So the

| ast sentence:

Si nus rhythm was not clearly denonstrated in
16 subjects due to novenent artifact...

So, you know, your dropout rate is so high, |I'm
not sure what you can interpret out of a sanple
size of 44.

You can't, or can you point me to any peer-

revi ewed nedical research, a study of this sort,
in which an arrhythm a has been denonstrated
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follow ng or during the course of a CEWdi scharge?
No, but nore inportantly we have evidence that in
the real world it has happened, fromthese couple
of these cases.

And that's two case reports, both involving, one a
defibrillation device?

That' s ny under st andi ng.

And the other a pacemaker. That's your evidence?
Yes. Yeah.

Now, with respect to the ventricular fibrillation
and ventricular tachycardia i ssues that are
summarized in your report, is it fair that your
reliance is primarily on Dr. Kerr and sonewhat on
Dr. Tseng with respect to those two issues?

And to the ani mal studies.

Yes.

And | think some of the human vol unteer studies
showed that there was -- there was sone QI
shortening -- or |lengthening, sorry, wasn't there?

But what I"'mtrying to get at, Doctor, is are you
relying on Drs. Kerr and Tseng, and | shoul d put

t hose questions nore properly to them rather than
to you with respect to the VI and VF issues in
your report?

| would have read the literature on the risk of

"V' -- let's take them they're very separate,
right.

Yes.

You know, you're hitting -- you're hitting on the
"T" on the repolarization phase, and if you -- you

nost |ikely get ventricular fibrillation if you
hit there, and so that would have, from reading
the literature, | don't think there's any
argunent. And | think then reading the events in
my report, | say | don't think that's a likely
possibility. The ventricular tachycardia, you
know, that's -- or sone other sort of salvos of
ectopics that m ght cause a prol onged period of
consci ousness before it happens is a theoreti cal
possibility that | discussed with Dr. Kerr, yes.

Okay. Al right. Well, let's try it this way.
You're not a cardiologist, fair?
No

And because you're not a cardiologist, that's why
you consulted Dr. Kerr primarily with respect to
the cardiology issues that are outlined in your
report.
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That's correct.

s that fair?

That's correct.

And to a |l esser extent you relied upon Dr. Tseng
for the same purpose, because Dr. Tseng is an

el ect r ophysi ol ogi st ?

That's correct.

And you're not aware of -- or are you, of any
peer-reviewed nedical literature which suggests
that a Taser device can cause ventricul ar
tachycardia that |asts for between seven and ni ne-
and- a-hal f m nut es?

No.

And in the event that ventricular fibrillation is
caused by an external source, then -- let nme start
that over. In the event that ventricul ar
fibrillation results froman externally applied

el ectrical cause, the person becones essentially
unconsci ous and stops noving within about ten
seconds. Is that fair?

That's ny under st andi ng, yes.

And in this case you' d agree that M. Dzi ekanski
continued to nove well after this ten seconds that
we' re speaki ng about ?

Yes.

And you would agree with nme, Doctor, that there is
no issue of any ventricular fibrillation in this
case?

| agree.

Now, with respect to ventricul ar tachycardi a,
woul d, assum ng that M. Dziekanski is
experiencing ventricular tachycardi a, would he be
able to resist the police for the 90 seconds or so
that he fought with them if the tachycardi a
started before or during the fight?

My understanding fromconsulting with Dr. Kerr and
to a |l esser degree Dr. Tseng, is that, that if you
had anot her rhythm such as a salvo of ectopics
that led to a fatal arrhythm a, or whether you had
V tachy that was -- would give you enough
henmodynamni ¢ pressure so that not every beat, but
the odd beat would -- you could probably keep your
bl ood pressure high enough to stay consci ous and
resist for, you know, not hours, not mnutes, but
maybe up to a mnute, mnute and a half. That's
nmy under st andi ng.

And you're aware -- you're aware of the evidence
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of M. Enchel mai er?

Yes, | am

And M. Enchelnaier, let nme recall this for you,
you say -- well, firstly, at -- commencing at page
19 of your report, in the third paragraph on the
page, "According" -- "According to the video tape

and records", are you with nme, Doctor?
Yes.
You say this:

According to the video tape and records, M.
Dzi ekanski appears to have col |l apsed and
subsequently died within a mnute or two of
bei ng tasered and physically restrained.

Yes.

This short period of a few m nutes as opposed
to hours is a strong argunment for a likely
causal relationship, considering an absence
of other risk factors as descri bed above.

Have | read that correctly?

Yes.

Now, you're aware that M. Enchelmaier is a
trained first aid responder?

Yes.

Wth Level 1. He's -- had current CPR at the
tinme.

Yes.

That he was a forner vol unteer anbul ance operat or
or officer in Australia?

Yes.

And he was trained as a lifeguard in California.

Ri ght .

And according to M. Enchel mai er, he says he

nmoni tored M. Dzi ekanski on three occasions, the
first of which -- and the period that he did so
was after the handcuffs were applied. And you' ve
seen the video, you know when that occurred, fair?
Yes.

And that's the handcuffs were applied after a

m nute or two of being tasered and physically
restrained. |Is that fair?

| think the -- yes, | think what is it, 90 seconds
i's what people are counting.

And he then nonitored hima second tinme during the
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interval that he was unconsci ous, you're aware of
t hat ?
According to his testinony, yes.

Well, according to his testinony.
Yeah, | have no reason to --
Thank you.

-- no reason to disagree.

And the last nonitoring occurred about two m nutes
before the arrival of Richnond Fire.

According to his testinony.

Yes. And that tinme span is in the seven to nine
m nut e range sonmewhere.

Yes.

Now, what he says he did is he checked M.

Dzi ekanski's carotid pul se on each occasion. You
don't take any issue with that, do you?

No.

He used two fingers, including the index finger,
to check the pulse on the carotid artery in the
neck. You don't take issue wth that?

No.

On the first occasion he describes the pul se as

being a "very strong fast pul se on the neck", |ike
soneone "had been running -- strong and fast".
Correct.

Do you recall that evidence?

Yes.

Did you consider that when you drafted your
report?

Yes.

So that's -- he does that after the handcuffs are
on.

Yes.

Feel s a strong pul se, and descri bes then the
second check as bei ng:

It was nore of a person who' d been at rest --
And |' m par aphr asi ng.

-- nore of a person who'd been at rest, a

sl ower pulse. And again felt a good pulse in

his neck, in the carotid pul se, and breat hing

was clear...

And he describes it as:
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...a person who had been sitting for a while,
quite a while. Nowhere near as fast as
before, but still a strong beat but not as
fast.

Do you recall that evidence?

Yes.

And that would be well after your viewin
paragraph 19 that he had:

...Subsequently died wwthin a mnute or two
of being tasered and physically restrained.

It's inconsistent wwth that finding, fair?

It's inconsistent, yes.

And the third check M. Enchel mai er describes it
as:

...a slow pulse, still a clear pulse there in
his carotid pul se...

You recall that, Doctor?

Yes.

And that, too, would be inconsistent with your
statenment on page 197

That's correct.

And it would be inconsistent with ventricul ar
tachycardi a, because he's feeling a pul se.

If he's actually feeling a pul se, yeah, | -- |
mean, you could nake a case that you could have
sort of, you know, pulses alternans, or sone other
rhythm you mght feel a slow pulse with a
ventricul ar tachycardia or sone other arrhythm a.
And you're aware that's Dr. Tseng's theory,
because you've read his report.

Yes.

But if M. Enchelnmaier is actually feeling a

pul se, there's no issue here of ventricular
fibrillation or ventricular tachycardi a.

If he's actually feeling a pulse, there is no

i ssue, correct. But as | said, | think
menti oned yesterday, there's a | ogi cal sequence
that bothers nme, that sonebody -- what you're

suggesting or what is being suggested is that he
goes unconsci ous, then sonetinme subsequent to that
he has the arrhythm a, and that's sort of against
the logical that usually you have the arrhythm a
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and that nmakes you go unconsci ous.

But not in all cases.

Not in all cases, no.

Now, with respect to the Taser probe placenent,
where the probe struck M. Dziekanski, is it fair
that you would be relying on Dr. Lee's

exam nation?

Yes.

Now, Doctor, if | can have you turn to page 20 of
your report, please. The last sentence in the
first paragraph:

Further, the taser is known to have other
identifiable and potentially fatal biological
pat hways that don't apply in the case

physi cal restraint al one.

Have | read that --

Yes.

-- properly. And what peer-reviewed nedical
studies do you rely upon for that statenent?

| think there's several studies that show both the
animal studies, | think one by Dr. Ho, which shows
ariseinlactic acid after tasering in
volunteers. So there's the acid, you know, change

in the pH studies. | think there's --
Let's nove the ani mal studi es aside.
Mr- hmm

For a nmonent. | don't --

Sur e.

We're not tal king about pigs here. Now, let's
deal with humans alone. So let's restrict your
comment to humans. It's the Ho paper with
acidosis, is that your recollection?

| don't actually recollect right now the exact
studies. | think there's two of themthat were --
there's a bunch of animal studies. | think that's
a concern that's been raised.

And it's been answered by Dr. Ho's research, is
that fair?

Well, let's have -- have you got --
Vell, let nme just show you a paper, Doctor.
Yes.

NEAVE: It's 1411, please, M. Registrar.

Are you famliar with this paper, Doctor?
Yes.
This is the exhaustion study.
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A This is one of them
C Yes.
A There's others.
C Not by Dr. Ho.
A | think by sonebody else, but -- so this is
anot her pilot study or a small sanple vol unteer
st udy.
C Yes.
A And on page -- the second page:
Lactate increased froma nedian of 1.65 to
8.39...immedi ately after exercise...
C After exercise.
A And:
...increased to 9.85...imediately after
exposure.
C And, Doctor, if | can take you then to page 417,
are you with ne?
A Yes.
C Left-hand col um, bottom of the page:
There was a significant increase in serum
| actate that occurred after the exercise
pr ot ocol .
A M- hmm
C And this is the exercise protocol where they put
the subjects on a treadm Il and ran themtill they
spun off the back. You' re aware of that?
A Yes.
G . .
This |l evel increased a small but
statistically significant anmount after the
CEW exposure and returned to baseline at the
24- hour postapplication tine.
A Correct.
C Have | read that correctly. And then down -- down
to the last of -- above the "Limtations", the
| ast paragraph or so -- or |ast sentence or so on

page 417, right-hand col um:

Qur study supports the idea that CEWuse on
agi tated, dangerous, and exhausted
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i ndi vi dual s represents an acceptabl e nmet hod
of control that does not appear to worsen an
acidotic condition that is already present.

Have | read that correctly?

Yes.
Do you agree with that?
Vell, we're back to the sane issue that this is a

pilot study, a very small sanple size and it does
show i n peopl e who have already had their lactic

acid raise, further rise. So | nean, | would read
this as an area that needed further work and as a
potential mechanism not as -- not to say this is

-- we can rule this out based on this study. So |
woul d probably draw a different concl usion.

You're not aware of any peer reviewed human
research papers that contradict this finding?

No, but there is discussion in the literature
about the potential role of netabolic acidosis.

MR. NEAVE: May the wi tness be shown Exhibit 79,

O O O

pl ease.

Doctor, Exhibit 79 is the expert report of Dr. D
Mai o.

That's correct.

You understand he's a pathologist in the United
St at es.

That's correct.

Page 6, please. Dr. DI Mai o opines as follows on
page 6:

Based on the aforenenti oned i nformation --

And he's reviewed the various pieces that he
| ooked at.

-- It is my opinion that death was due to a
cardiac arrhythm a secondary to the effects
of chronic al cohol abuse; al cohol w thdrawal,
stress fromboth the enotional and physical
results of the withdrawal; the struggle with
| aw enf orcenent personnel and al coholic

cardi onyopat hy. The nechani sm precipitating
the fatal arrhythma was, in all nedica
probability, a hyper-adrenergic state due to
el evated | evel s of catechol am nes produced by
aut onom ¢ hyperactivity, psychonotor
agitation, anxiety, and the struggle,
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superinmposed on increased catechol am ne
| evel s observed in cardi onmyopat hies and
chroni c al cohol abuse.

Do you agree with that statenent, Doctor?

No, | don't think I do, actually. \Were are you
now, whi ch page?

|"mon page 6 of Dr. D Maio's report, first ful

-- or second full paragraph on the page.

| agree that -- | agree with himthat | think the
fatal arrhythma was, in all nedical probability a
hyperadrenergic state with el evated

cat echol am nes, autonom c hyperactivity, but --
Well, let's take it --

-- I"'mnot -- | don't agree -- | don't know how a
pat hol ogi st, given the lack of a past history, you
know, I was in clinical practice for 20 years and
peopl e who are severe al coholics, they have --
they usually have a long trail of history behind
them which is absent in this case. | don't
under st and how a pat hol ogi st could -- could nmake a
di agnosi s of chronic al cohol abuse, given what we
know about M. Dziekanski. |In terns of alcohol

wi thdrawal , | don't see that on the video and |I'm
not sure how a pathol ogi st who hasn't got clinical
experience could cone up with that, "stress from

t he enotional and physical results of the

wi thdrawal . And the "al coholic cardi onyopat hy" |
think is in question here, the risk due to cardio
-- even a cardionyopathy. W have a nornal heart
wei ght, we have normal |eft ventricul ar thickness,

we have the m croscopic, | understand, is
essentially normal. So all -- and what | would
like to point out, and I'mnot sure of -- | think

Dr. D Maio, he is co-author of the book on
excited delirium but what's really m ssing here
is anything -- any nention of the Taser as a risk
factor. |It's remarkable by its absence. How
coul d sonet hing as profound as being tasered not
be considered by Dr. DI Maio, and at | east
included in the |ist.

Well, let's nove to the next page, then. In
fairness, with respect to this paragraph, you're
in general disagreenent, is that fair?

| think -- | think he's listed a |ot of issues,
and | think -- and I'"'mnot sure that | agree that
he coul d make the di agnosis of chronic al cohol
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abuse, al cohol w thdrawal, and Taser m ssing, yes.
So | disagree with it.

Al right. Well, let's turn to the next page
then, page 7. And you' ve read this before, you
were provided it before you drafted --

yes.

-- your opinion, fair?

Yes.

Page 7, second paragraph:

There is no evidence that use of the TASER
caused the death. A TASER can be enpl oyed
two ways as occurred in this instance. The
nmost common way is as an El ectro-Miscul ar

D sruption (EMD) device to cause

neur onuscul ar incapacitation or strong mnuscle
contractions through the involuntary
stimulation of nerves. In the drive-stun
node, it is a pain conpliance devise (sic).
The drive-stun node does not incapacitate a
subj ect but may assist in taking a subject
into custody because of the induced pain. In
nei ther node does it interfere with
respiration, as has been denonstrated by
human experinentation. It has been estinmated
t hat approxi mately 750, 000 | aw enf or cenent

i ndi vi dual s have been voluntarily tasered
with no deaths or fatal arrhythm as.

Next paragraph:

The only way a TASER coul d theoretically
cause death directly would be by producing a
fatal cardiac arrhythma, i.e. by

el ectrocution, and then only when enpl oyed as
an El ectro-Miscul ar Di sruption (EMD) devi ce.
The arrhythm a produced woul d have to be
ventricular fibrillation, the arrhythm a
produced by el ectrocution. The arrhythm a
woul d have to occur at the tinme he was | ast
Tasered in the El ectro-Miscul ar D sruption
(EMD) node as electricity does not accumul ate
in the body. Ventricular fibrillation would
result in lose (sic) of conscious in 5-15
seconds. Respiration may continue for about
a mnute. Neither of these occurred
followng the | ast use of the TASER in the
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EMD node. Followi ng the |ast use of the
Taser in the El ectro-Miscul ar Di sruption
(EMD) node, M. Dziekanski continued to
struggle, was drive-stunned at |east once,
handcuffed and even then continued to
struggl e.

Do you agree with any of that, Doctor?
No, the crux of ny report, what | actually -- the
logic init is that if | agree, which | do, that
hyperadrenergic state is, if you take it in order
of sequence, you know, electrical, fatal
arrhythm a caused by -- electrical death caused by
fatal arrhythma, fatal arrhythm a caused by
hyperadrenergi c state, the next question is what
can cause a hyperadrenergic state to suddenly
accelerate to the point that arrhythm a occurs.
Well, we know, you've already pointed out, that,
you know, physical restraint is knowmn to do this
in very short order of tine.

So what |'m suggesting and what, in ny
opi nion, what | believe, is that Taser has at
| east that ability to do that. So | disagree with
himthat the only nechani smthat Taser can cause
death is by electrocution. | think it's -- |
think it is likely that it could cause as nmuch or
nore of an effect in ternms of what physi cal
restraint does on the hyperadrenergic state, and
that's what | -- that's what | believe is going
on.
And that's despite the Dawes paper and us | ooking
at that issue.
That's correct, for the reasons | said before.
And despite that you can't point to any literature
whi ch refutes the Dawes fi ndings.
That's correct.
Doctor, you'll see on the -- near -- in the |ast
paragraph on page 7 Dr. DI Maio reviews the NJ
study in 2008.
Yes.
The InterimReport, and then draws the concl usi ons
fromthat report that are at paragraph on page 8,
rather. And he says the conclusions fromthe
report are as follows, and I'mgoing to ask you if
you're going to agree with those concl usi ons.
First:
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Al t hough exposure to CED is not risk free,
there is no conclusive nedical evidence
wthin the state of current research that
indicates a high risk of serious injury or
death fromthe direct effects of CED
exposure.

Do you agree with that, Doctor?

| agree, "a high risk"™ in ny vocabul ary neans a
frequent --

Secondl y:

There is currently no nedical evidence --

-- a high incidence, yes. Gkay. | agree.
Thank you.

2. There is currently no nedical evidence
that CEDs pose a significant risk for induced
cardi ac dysrhythm a when depl oyed reasonably.

Wul d you agree with that statenent, sir?
You' d have to define "reasonably", so | --
So you can't agree with that.

3. There is no nedical evidence to suggest
t hat exposure to a CED produces sufficient
met abol i ¢ or physiologic effects to produce
abnormal cardiac rhythnms in normal, healthy
adul t s.

Wul d you agree with that?
| woul d agree.

4. Research shows that hunman subjects
mai ntain the ability to breathe during
exposure to a CED

Wul d you agree with that, Doctor?
| woul d agree.
And:

5. Current nedical research suggests that
CED depl oynent is not a stress of a magnitude
that separates it fromthe other conponents
of subdual
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Wul d you agree with that, Doctor?

A No, | don't -- | don't see how you could draw t hat
concl usi on, based on what we know.

MR. NEAVE: Exhibit 80, please.

Comm ssi oner Braidwood, I'm-- | expect | can
finish in five or six mnutes.
THE COW SSI ONER: | thought we were running out of
studi es.
A | have hundreds here. W could go on for a nonth.

MR. NEAVE
C Doctor, you've got Exhibit 80 now before you

This is the expert report of Dr. Poll anen.
A Yes.
C A forensic pathologist fromOntario. This was one
of the docunents that you were provided with in
advance of your report, fair?
Yes.
And if | can, Doctor, have you turn up page 10,
pl ease. What you'll see under -- under "Review of
t he postnortem exam nation" Dr. Pollanen says "MW
review of the histology", |I'mmdway through that
paragraph, "My review' -- well, let ne step back:

O >

My review of the histology reveals nmarked
macrovesi cul ar steatosis (fatty liver),
pul monary henorrhage, rare pul nonary fat
enbol i, and degeneration of the superior
cerebellar verm s.

Do you agree with that?

Cerebellar verm s, yeah

Cerebell ar verm s, pardon ny pronunciation.

Yes, you're reading that correctly.

And those are all features of chronic al coholism
fair?

Usual | y.

And he says -- well, are there other -- are there
other factors which result in the type of brain
damage and fatty liver denonstrations in this
case, other than al cohol consunption?

Probably not.

He -- and then the doctor says:

O OO

O >

| could not confirmthe presence of dilated
car di onyopat hy.

Wul d you --
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A So | agree, soO --

C You agree with that, all right.

A So they're saying that the heart is essentially
nor mal

C No, he's not. He's saying | can't confirmthe
presence of dil ated cardi omyopat hy.

A Ri ght .

C It's the other way, it's not that it isn't there,
he can't confirmthat it is.

A Right. So on the benefit of the doubt, what we

>O> O

O >

know from chroni c al coholi sm sudden death

associ ated al nost exclusively, the only literature
is deliriumtrenens, and it would be due to a
dilated heart. So if it's -- if the heart's not
significantly damaged, you know, even the fact

t hat sonebody's got sonme changes due to al cohol,
woul dn't expect risk due to an arrhythm a due to
their heart would be an issue.

And you're aware that the pathol ogist, Dr. Lee,
found cardi onyopat hy, fair?

Found a dil ated heart.

Yes.
Wth normal mcroscopic. M understanding, if you
have a significant cardio -- dilated

cardi onyopat hy, there's different kinds, you
shoul d see m croscopi c changes, fibrosis and ot her
changes in the m croscope.

Well, this is what he says in his report:

The autopsy al so showed the presence of a
severely fatty liver, atrophy of the
cerebellar verms, and a dilated

car di onyopat hy.

Those are Dr. Lee's words.

Wll, if there is an actual cardionyopathy it's --
inny opinionit's relatively mld, and that's in
consultation with the -- with Dr. Kerr

And then staying with Dr. Pollanen's report, he
says that "The nedical and video", and |I'm under
the "Di scussion”, "Medicolegal issues".

Yes.

That :

The medi cal and vi deo evi dence reveal s at
| east five possible variables that need to be
consi dered as putative causal factors in the
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death of Robert Dzi ekanski :
1. Agitated state.

You'd agree with that?
Yes.

2. Restraint in the prone-position.

Wul d you agree with that?
Physi cal restraint, yes.

3. Effects of the taser.
Yes.
4. Chronic al coholism

| don't think that's an i ssue.
Ckay.

5. Dilated cardi onyopat hy.
And | don't think that's a significant issue, for

the reasons | explained earlier.
And he agrees with your view in the next

par agr aph:
| cannot confirmthe presence of dilated
cardi onyopat hy; thus, | do not believe heart

di sease contributed to death

You're ad idemr with the doctor on that, fair?
Yes.

Chroni c al coholi sm m ght have contributed to
the agitated state, perhaps by al cohol
wi t hdr awal .

| expect you won't agree with that, is that fair?
Vell, | think the follow ng sentence:

There is little objective evidence to support
or refute that proposition.

Yes.
| mean, if sonebody had, you know, a badly danmaged
cerebellar verms, you know, you -- and they're an
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al coholic, I think we've all see them that w de
gait you'll see wal king down the street from an

al coholic who's got severe brain damage, that
wasn't evident on the video, in my opinion.

Ckay.

So -- sol'm-- 1 think there is -- and | don't --
| think | agree with that there is little

obj ective evidence to support or refute that

al cohol w thdrawal was an issue.

And then the doctor concl udes:

Thus, the main nedicol egal issues for
di scussion are the influence of the agitated
state, ...

You' ve agreed with that.
Yes.

...restraint position, --
You' ve agreed with that.
-- and the effects of the taser.

Fair?

Yes.

And you'd agree with all of those.

Yes. And then with respect to the "Effects of the
taser"” on page 11, the doctor says this:

The video evidence clearly excludes a direct
taser-rel ated acute arrhythm c death

Wul d you agree with that statenment?

Wth one proviso, as in ny report, that if the
assesses by Enchel maier who did the -- the pul se,
if in fact the true sequence was he had the
arrhythm a, went unconsci ous, so when you | ook on
the video, it's the tinme he went flat is the tine
of the arrhythm a, then that doesn't totally rule
out -- | still, as I've told you, think it's
highly unlikely or it's unlikely, but it's -- but
it doesn't totally rule out the direct effect of
the Taser. But it's not ny -- it's not what ny
end opinion is. |I'mnuch nore confident of the
hyper adrenergi c state as the cause.

Right. And the doctor goes on to say:
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The main evidence for this conclusion is that
Robert Dzi ekanski is seen to be alive, after
successful deploynent of the taser. Thus, |
amsatisfied that the 'tenporal dissociation'
is sufficient evidence to exclude a direct
role of the taser discharge in causing death
in this case.

Do you agree with that?
G ven what |'ve just said, yes.
And then he conti nues:

However, does this inply that the taser was
not a co-factor in Robert Dziekanski's death?
The answer to this question has two

di nensi ons:

1. It is possible to argue that death can be
expl ai ned entirely by the excited
deliriun prone-position restraint concept
wi thout referring to additional causes.

It is a fact that nost people who die in
this situation are not subject to a taser
depl oynent. Therefore, it is possible to
conclude that the taser need not be a
factor in death.

Wul d you agree with that statenent, sir?

Yes.

Sorry, | think I spoke over you. Wuld you agree
with that?

For that whole...

Nunmber 1, vyes.

Yes.

2. But if the excited delirium prone-
position restraint concept is accepted as
an expl anation for death, then any co-
factor that increases agitation or
I nduces additional stress should
exacerbate the nmechani sns | eading to
death. Stated alternatively, the taser
coul d have contributed to death through a
non- arr hyt hnogeni ¢ mechani sm

Wul d you agree with that, Doctor?
That's getting closer to what ny opinion is. But
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when he tal ks about a non-arrhythnogenic, he's
tal ki ng about direct heart capture, as opposed to
a hyperadrenergic state causing an arrhythm a.

So woul d you agree with point 2 or not?

| think up until the |ast sentence | agree, the
mechani snms | eading to death. And | think -- |

t hi nk what the Dr. Pollanen's inplying, though, is
when the doctor is tal king about a non-

arr hyt hnogeni ¢ nmechanism | think we're talking
about direct capture. That's ny assunption, and
if that's the assunption, yes, then | agree.

Well, let me give you sone assistance as to what
he's actually saying. |In the next paragraph,
m dway down, he says -- tal ks about the pig
studi es, and then conti nues:
But, human studies have not revealed simlar
findings. Although the data is conflic |ng,

| have an open mind to the possibility that
the taser discharge may have indirectly
contributed to death though a non-

arr hyt hnogeni ¢ mechanism A sinple |ine of
reasoni ng supports this conclusion. |If a
theory is devel oped to explain death based on
excited deliriumor an agitated state, it
seens difficult to argue (based on the video)
t hat Robert Dzi ekanski was not nore
(dis)stressed or agitated after the

depl oynent of the taser. However, to be
entirely balanced on this point, know edge is
evol ving, both in the area of excited
delirium and the physiologic effects of the
taser (e.g. dose-dependency of netabolic
effects, species differences in taser
responses, lack of a suitable animal nodel of
excited deliriumthat can be studied using
taser discharges).

So he infornms what he's tal king about --

Mr- hmm

--in 2. Fair?

Fair. And then further down he -- | think he
concl udes, he takes out the word "arrhythm a"
sayi ng that:

.taser discharge may have played in
indirectly contributing to death, since M.
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Dzi ekanski appears nore (dis)stressed and
agitated after the deploynent of the taser.

So if he's talking about indirectly contributing
to his death, yeah, then | -- then that's --
that's consistent with what | believe.

MR. NEAVE: Okay. And then let's go to Dr. Swerdlow s
report, and | apologize, M. Registrar. Exhibit

104.

| apol ogi ze, M. Conmm ssioner, | am| onger
than ny indicated tine. 1've got two nore reports
to go through in the sane fashion, so I'min your
hands.

THE COW SSI ONER:  Counsel have any conment ?

MR McGOMAN.  Well, M. Conm ssioner, obviously M.
Neave will, you know, need to be given the tine to
conpl ete his cross-examnation. | expect sone of
my other friends may have questions. W're
running into a bit of a timng problem here,
unfortunately.

THE COW SSI ONER:  And you' re suggesting 1:307

MR. McGOMWAN. Wl |, based on the canvassing that we had
taken, we anticipated the cross-exam nation of Dr.
Chanbers woul d have been conpleted sone tine ago.

| believe M. Rosenbl oom and M. Butcher have
an issue they want to address with respect to M.
Fredericks, the video w tness.

We have Dr. Kerr lined up in Chicago by
tel ephone for 1:00 p.m He is unavail able after
4:00 p.m today. He's at a conference, which he's
actually absenting hinself fromto deal with us
for those three hours fromone o' clock to four
o' cl ock.

Unfortunately, we do have to finish Dr.
Chanbers today because he's | eaving the country,
SO we have sone --

THE COW SSIONER:  Well, it looks as if we'd better get
both done. Shall we start at 1:007?

MR MGOWAN. |I'min your hands, M. Conm ssioner. |
don't have any subm ssion on that.

THE COW SSIONER: Wl l, | don't see anybody fainting
at that suggestion, so we'll start at 1:00 and,
|"msorry, Doctor, but you see our dilemma. And
t hen when that's done, we'll conme back

MR MGOMN. |'mjust wondering if it's realistic for
us to -- | don't knowif M. Neave is able to give

us any indication as to how long he mght be with
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Dr. Kerr. |If we can get any indication how nuch
| onger others m ght be with Dr. Chanbers.

MR H RA: | need about ten mnutes to | ook at the

THE

file, which | haven't had an opportunity to do, as
it's been brought today and we've been sitting the
entire time. And | need a few nonents of
consultation. Ceteris paribus, everything el se
being equal, | may be as short as five mnutes or
as long as 20 m nutes.

If | can help, can he look at the file over the
break? That's fine with ne.

H RA: OCh, | was hoping to do that.

COM SSIONER: Al right. Now, | knowit's only 20
m nutes from now, but should we not start at 1:00
and nove over to the doctor that you nentioned,
Kerr, was it, over the phone?

MGOMN |I'mcertainly content wwth that. |I'm
hopeful we can finish Dr. Chanbers before
commencing Dr. Kerr, but Dr. Kerr will be waiting
and ready to start as soon as we're done with Dr.
Chanbers.

COWM SSI ONER: But we can overhang further into
today with Dr. Chanbers, but can't do it with Dr.
Kerr.

s Dr. Kerr available from1:00 on up till 4:007?

McGOMAN:  That's my under st andi ng.

So you could finish with me and then do Dr. Kerr
after.

MGOMAN: I f | mght just have a nonent.

COM SSIONER:  1'Il leave it to counsel. W'l
adjourn till 1:00.

McGOMAN:  Thank you, M. Comm ssioner.

ROSENBLOOM  Excuse ne, M. MGowan, where does
that | eave M. Butcher and nyself in respect to
our matter? Are you sitting tonorrow?

McGOMN:  We had not -- no, the Conmm ssion is not
sitting tonorrow. | don't know whether the
Comm ssi oner - -

COM SSIONER: | think we -- | know your problem
and | think it is essential that we have a ruling
on your matter so you'll know how nuch noney and
effort to spend.

ROSENBLOOM  Preci sel y.

COM SSIONER: I ndeed. |'maware of that. Wat to
do about it, I'mnot certain. But | think what we
must do is to finish these doctors and then see
what happens, but I'malive to your problem
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MR. ROSENBLOOM Being alive to our problem M.
Comm ssi oner, do you not wi sh us to speak to the
matter so that there can be sone rulings?

THE COW SSI ONER: Wl |, of course, but |I'mnot saying
when. | can't say when.

MR. ROSENBLOOM  And by so indicating, does that nean
it is unlikely to be this week?

THE COW SSIONER: No, it does not nean that at all.

MR. McGOMN:.  Perhaps we could canvass the issue over
lunch and see if we can conme up with sone
sol uti on.

THE COW SSIONER: And | m ght say | haven't studied
that material, but what went through ny mnd if
it's of any help, is ny perceived difference, but
it's very vague in ny mnd fromyears ago, as to a
di fference between the Suprene Court of Canada and
the Supreme Court of the United States on the test
for admssibility. One relating to whether or not
it has to be accepted, and I'mnot being -- ny
| anguage is not too accurate here -- accepted
expertise in the community as opposed to | eadi ng-
edge expertise ion the community. Now, with that

we'll adjourn till 1:00.
THE REG STRAR The hearing is now adjourned till 1:00
p. m

(W TNESS STOOD DOWW)

( PROCEEDI NGS ADJOURNED FCOR NOON RECESS)
( PROCEEDI NGS RECONVENED)

GORDON KEI TH CHAMBERS, a
W t ness, recall ed.

THE COW SSI ONER: Thank you. M. Neave.
MR. NEAVE: Yes, | think we're ready for another bout
her e.

CROSS- EXAM NATI ON BY MR- NEAVE ON BEHALF OF TASER
| NTERNATI ONAL, conti nui ng:

C Did you get sone food, Doctor?
A | did, thank you
MR. NEAVE: Excellent.
M. Conmm ssioner, | neglected to nark the

East man paper that | put to the doctor. M ght
that be the next exhibit, please.
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THE COW SSI ONER:  Yes.
THE REG STRAR:  Exhibit 153.

EXH BIT 153: Itementitled "Conductive

El ectrical Devices: A Prospective
Popul ati on-Based Study on the Medical Safety
of Law Enforcenent Use" by Al exander L

East man et al

MR, NEAVE:
C Now, Doctor, do you have Dr. Swerdlow s report
bef ore you.
A | do.
C Ckay. If | can, that's Exhibit 104, can you turn,
pl ease, to the second page under "Summary and
Concl usi ons™".
A Yes.
C And you're aware that Dr. Swerdlow is a cardi ac
el ect rophysi ol ogi st .
A That's correct.
C I n Los Angel es.
A That's correct.
C And he concl udes on page 2 under "Sunmmary and
Concl usi ons" firstly:
The pat hophysi ol ogi cal nmechani snms t hat caused
M. Dzi ekanski's death cannot be determ ned
with a high degree of certainty.

Do you agree with that statenment?

A | think that's arguing against what Dr. DI Mo
said and what |'ve said that the
pat hophysi ol ogi cal nmechanismis a hyperadrenergic
state causing a fatal arrhythma, so | disagree
with that.

C Okay. Secondly:

The circunmstances of M. Dzi ekanski's death
are typical of the poorly-understood syndrone
of sudden in-custody death, often occurring
after restraint.

A | think we've gone over that a nunber of tines,

t hat what makes M. Dzi ekanski very uni que from
the typical sudden in-custody death is the | ack of
drugs, lack of heart disease, |ack of nental
illness, and -- and certainly |acking many of the
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synptons of excited delirium

Am | correct, then, Doctor, that you would not
agree with Dr. Swerdl ow s second concl usi on as
|"ve just read it?

That's correct.

Thi rd:

There is no nedical, scientific evidence to
support the concl usion that CEWdi scharges
contributed to M. Dzi ekanski's deat h.

Wul d you agree with that, sir?

THE COW SSI ONER: Just to interrupt. \Wen this was

A

MR.

A
VR

given, | took "discharges" to nean "capture".
NEAVE: No, discharges.

No, that's firing.

NEAVE: Firings.

Just the firing.

NEAVE: Application of the electrical force.

THE COWM SSI ONER Vll, that's the literal reading of

MR.

>0 > %)ﬂ%;

it.
NEAVE: Yes. That's ny assunption, and | can

assist you, | think. Yeah, it's discharge of the
weapon, and if | mght, M. Conm ssioner, | can
assist you wwth that. |If you refer to page 3,

"Di agnosis of Cardiac Arrest Proximate to TASER
CEW Di scharge", on page 3. So we're tal king about
-- I"'minterpreting, and I think the doctor's

evi dence was tal king about the discharge itself.

E COW SSI ONER: All right.

NEAVE: Thank you.

And, Doctor, with respect to --

| would disagree with 3, as well.
NEAVE: Thank you. Exhibit 108, please, M.

Regi strar, to the w tness.

Are we through with this...

We're through with --

Could I make a comment about this? | was hoping
we'd get to the page 9 of the report where Dr.
Swerdl ow gi ves the opinion that the death rate is
around one in a thousand after CEW and that he
gives a sanple size of -- he says it would be
inpractical to be proper trials because you' d need
such a | arge sanple size of 100,000 "to achieve
meani ngful power"”. | had M chael Schul zer, our
Ph.D. statistician work out some nunbers for ne
and confirmthem it's in ny records. And those
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-- the sanple you require to get sonme answers to
t hese questions would be nmuch smaller than that,
in the order of 20,000 to 30,000, 25,000. So it's
certainly, in ny experience, a very doable kind of
pi ece of research

| just want to nake that comment in case that
cane up | ater
Now, turning to Dr. Panescu's opinion, Doctor.
You' ve got that before you now?
Yes.
Dr. Panescu, and if | can take you to the second
of 29 pages, please, to the summary of the
" Opi ni ons".
Take me to where, sorry?
The summary of the "Opinions" on the second page.
Yes.
Section 1.2 "Opinions", are you with nme, Doctor?
Yes.
Qpi ni on nunber 2:

The voltage, current and charge delivered by
the TASER X26 device are, by a very w de
margin, significantly bel ow threshol ds known
to be capabl e of inducing ventricular
fibrillation. Electricity, including
currents froma TASER 26 CEW cannot directly
trigger asystole or pul seless electrical
activity (PEA).

Do you agree with that, Doctor?

| nmean, that's sort of going against what we know
fromthe few cases in real world situation where
direct capture and ventricular tachycardi a was
noti ced.

And those are the cases that we were tal king about
before with respect to sone sort of interna
defibrillator device, or a paceneker, fair?
That's correct.

O her than those cases, would you agree?

Vll, there's all of the swine literature that
shows the potential possibility. There's the
notion that some of the volunteer studies, they've
got QI prolongation. You have the study by --
with Tseng was a nenber of, that raises the
question that maybe there is an increased death
rate.

wWell, Doctor --
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A So | guess, | can't -- the voltage, current and
charge by the device, |I'm not an expert in that

O O O

A

area, but it's not fitting with what | know from
the other literature.

So with respect to item2 you cannot agree, is
that fair?

Sorry?

Wth respect to item 2 you cannot agree?

Yes. Not until real world situation research is
properly done.

Nunber 3:

When applied to M. Dzi ekanski's body, only
non- dangerous fractions, if any, of the

vol tage, current and charge generated by the
TASER 26 CEWreached the heart. [|f any such
fraction reached the heart, whether for 5, 6
or 9 s[econds], the residual |evel was
significantly below, by a very w de margin,
scientifically accepted thresholds required
for induction of VF.

Wul d you agree with that, Doctor?

| can't agree or disagree. This is getting out of
an area that | feel confortable giving an opinion
on.

MR. NEAVE: M. Registrar, | apologize, | don't have

Dr. Ho's exhibit nunber for Dr. Ho's report. |If
you could put that to the witness, | would
appreciate that. Thank you. 141A

Doctor, this is the expert report of Dr. Ho.
You're famliar with his research, we' ve tal ked
about that today. |If | can, Doctor, have you turn
to page 17, please, the | ast paragraph on the
page. Dr. Ho says this:

VWile there is not a clear existence of
associ ati on between ECD use and SD, --

VWi ch i s sudden death

-- there is a clear existence of association
between a certain profile of person at risk
for SD events. This has been denonstrated in
several research studies and texts and RD --

"RD' is M. Dziekanski.
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-- is represented by this profile in several
ways i ncludi ng gender, BM, underlying
cardi ac di sease, and behaviour at the tine of
death. In this, RD had a pre-disposing,
under |l yi ng abnormal cardiac condition

(dil ated cardi omyopathy, fatty infiltration
and cardi ac perivascular fibrosis) that was
nmost |ikely brought about by his chronic

al cohol abuse.

| expect, Doctor, you wouldn't agree with that.

Sorry?

C You wouldn't agree with that, | take it?

A "' m curious about the cardiac perivascul ar
fibrosis. Was that reconfirmed in the report by
Dr. Lee?

C Yes.

A Can you show that to ne?

MR. NEAVE: Exhibit 77, please. OCh, sorry, no, 76, ny
apol ogi es.

A No, no, not the original autopsy, | have that.

" mtal ki ng about his report. M understanding is
he changed hi s opi nion about the m croscopic

fi ndi ngs.

C How -- how do you know - -

A Hm?

C A report, you say? Have you been provided with
anot her report by Dr. Lee that follows this in
this case?

A O verbal conmmunications, or sonmething. M
under standi ng that he no | onger thinks there was
perivascular fibrosis, and that --

C vell, tell us -- tell us about that. How do you
know t hat ?

A That' s nmy under st andi ng.

C From what ?

A From conversations with the Conm ssion, | guess.
| could be -- | could be mstaken, or Dr. Butt, or
sonmewher e

C You talked to Dr. Butt about this?
A No, | haven't --

THE COW SSI ONER: | think it's Dr. Butt, if | renenber
the evidence correctly. He --
A | understood --

THE COW SSIONER: He did a mcroscopi c exam nation
only and didn't view the heart itself, and from
the m croscopic exam nation he wasn't able to
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confirmwhat you're speaking of.

A But | understood Dr. Lee then changed his opinion
about the mcroscopic findings. AmIl -- is that
i ncorrect?

THE COWM SSIONER: | don't recall that.

A There's nothing in the report fromDr. Lee about
t hat ?

MR. NEAVE: You've got the report of Dr. Lee before
you.

A Vell, no, thisis the -- this is the post -- the

original post-nortem

C And that's the only docunent that | have.

A How about in the testinony?

C That's not ny recollection of the evidence.

THE COWM SSIONER: | don't recall that, either.

A Ckay.

MR. NEAVE

C So you discussed this with Dr. Butt, | take it,
before giving evidence today?

A No, | haven't discussed it with Dr. Butt. Maybe
it was in the -- maybe | read it in the testinony
and online, or sonmething, or -- | had the distinct
i npression that Dr. Lee reviewed the m croscopic
findings and then changed hi s opinion about the
m crovascul ar fibrosis.

C Have you reviewed all of the transcripts of the
evidence filed in this before giving evidence
t oday?

A No.

C Vell, let me just deal with Dr. Ho's report in
this fashion, then. |If | can just have you turn
over to page 20, please, to the "Concl usions".
And what - -

MR, KOSTECKYJ: If | may just interrupt with respect to
Dr. Lee, at his examnation -- exam nation in

chief by M. MCGowan, at -- he did tal k about the
fact that when he did a mcroscopic anal ysis,
confirm ng your findings of cardionyopathy, he
said -- this is at page 19 of his evidence, he
sai d:
| was hoping that it would be confirmed by
m croscopi ¢ analysis, but the m croscopic
findings were mninmal .

And then at line 7:
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C kay. Is it often confirmed by m croscopic
anal ysi s?
A CGeneral ly, yes.

And t he question was:

Cenerally, yes, okay. And in this case, did
your m croscopi c analysis confirm your
finding of cardi onyopat hy?

And t he answer was:
Not really, no.
And it went on in the next question:

Al right. To the extent your visual
exam nation told you anything, tell the
Comm ssi oner about that.

A Again, the heart -- the ventricles, the
chanbers, |ower chanbers of the heart were
dilated. Normally the chanbers are fairly --
fairly small in a resting heart. In this
case, they were markedly enlarged and the
wal | of the heart was sonewhat thinned.
Again, there are a nunber of causes,
potential causes of this, atherosclerosis
probably the nbost comon. But a significant
nunber of chronic al coholics do devel op a
dil ated heart.

And he went on:
A nunber of other nedications...

But that was the evidence, as | recollect it.

A Thank you very nmuch. That's ny recollection. And
instrunmental in that to say that the ventricle is
thinned when it's 1.3 centinetres is -- that's a
normal -- ny understanding it's a normal w dth of
a ventricle. And wthout mcroscopic findings, it
woul d be very difficult to say that he had a
significant cardi omyopathy. Wich would bring us
back to what you were -- Dr. Ho's opinion about
the risk factor.

MR. NEAVE

C | understand. W're not going to debate Dr. Lee's
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evi dence, because he went --

But we are debating Dr. Ho's evidence. You put it
before ne and | said, no, that's not ny
understanding, and | think it's been confirmed
now. And that brings back the other risk factors
that he's -- puts the other risk factors, he's
saying or his description of this high-risk

i ndividual, puts it in question, in nmy opinion.
And we're tal king about cardiac perivascul ar
fibrosis as distinct fromnyopathy. And ny friend
just read to you about myopathy, and the issue on
fibrosis was not addressed by that statenent, as
far as | can recall.

| f you have a dil ated heart.

Yes.

A cardi omyopat hy, there's different types: one
formis restrictive, one formis dilated. And
when it's dilated, it neans the muscles stretch
And one of the things you're looking for is
fibrosis, perivascular fibrosis. So that would
tell nme that if Dr. Lee had seen those findings on
exam nation and said, okay, visually, the heart's
dilated, it's thinned, and when | | ook under the
m croscope | can see the nuscles are damaged and
there's this fibrosis, then I'd say, yes, he had a
significant cardi omyopathy. But in this case --
or, if he had a heavy heart. But in this case,

the width of the ventricle is normal. He's
described that. | think originally in his autopsy
he said it was thickened, but on -- | think he, on
reflection, | think it's -- ny understanding is
that's a normal wdth of a ventricle. That in the
absence of mcroscopic findings, | think it's very

difficult to nmake a diagnosis of a dilated

cardi onyopat hy, and | could be corrected by
sonebody who's nore experienced in that field,
such as Dr. Kerr or whoever

And the difference between you and Dr. Lee is that
he exam ned the heart, you didn't, fair?

The difference between Dr. Lee and --

No, but --

Yes, that's correct.

And he concl uded, based on his gross exam nation
of the heart that there was sufficient indicia in
the heart to support his conclusion that there was
cardi o nyopathy, fair?

Based on visible inspection only.
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C Yes.
A Yes.
C And Dr. Lee in -- with respect to his mcroscopic
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description, says with respect to the heart:

MIldly increased, patchy interstitial and
perivascul ar fibrosis;...

That's on the original autopsy.
That's correct.

Wi ch the testinony has changed that. |Is that
correct?

No, it has not.

Hm??

It has not, but we're not going to debate that.
It's --

Didn't we just hear from--

It wasn't the fibrosis issue. Let's nove on.

VWhat 1'd like you to do, Doctor, is turnto
page 20 of Dr. Ho's report. And he concludes in
this fashion, under the "Conclusions", first
par agraph under that headi ng:

Based on the avail able ECD human research and

my review of the totality of the

docunentation |isted above, as well as ny

pr of essi onal education, experience and

background, it is my opinion, to a reasonable

degree of nedical certainty or probability,
that the use of the TASER ECD did not cause

or contribute to RD s deat h.

You don't agree with that statenent?
| don't agree with that, no.
Next he opi nes:

It is also ny opinion that RD s el ective
decision to resist the police (causing

aci dosis), his chronic abuse of al cohol
(causing risk for withdrawal and subsequent
agitation and acidosis) and his underlying
cardi onyopat hy put himat an elevated risk
for a fatal cardiac arrhythm a

| expect you don't agree with that, either.

| don't agree with that either, no.

So lastly, Doctor, |I've reviewed your file, and

t hank you very much for that. This appears to be
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Cross-examby M. Hira (for Constable Kwesi MIIington)

a set of handwitten notes, about a neeting with
Dr. Kerr on the 26th of January, is that correct?

A Yes.
C What year?
A It would be this year.
C Now, if you don't mind I'lIl just | ook over your
shoul der.
A Sur e.
C Can you read nunmber 1, what nunber 1 says, please.
A "Possible", now, to nake it clear, these are ny
personal notes. They're not -- they were stuff
that | was witing at the tinme, not part of ny
opi nion or report.
C Yes.
A But at the tine [As read]:
Possi bl e direct effect could cause sal vos
and/or multifocal VTI. So could take | onger
but less likely. Unlikely but possible.
C Yes. And there's atine limt there?
A If -- but less likely if it was nore than 15
seconds. Yes.
And after -- after the less than -- if |less than
15 seconds, what are the next words, "Unlikely but
possi bl e"?
A "But possible".
C Thank you.
A M. Comm ssioner, you nust understand at the tine
I"'mstill in the process of trying to work nmy way

t hrough what | think has happened, so -- and these
are personal notes.
THE COW SSI ONER:  We've all been there.

A Ckay.
MR. NEAVE: Thank you, M. Conmm ssioner, those are ny
gquesti ons.

THE COW SSI ONER: Now, any ot her questions?

CROSS- EXAM NATI ON BY MR H RA ON BEHALF OF CONSTABLE
KWESI M LLI NGTON:

C Doctor, My nane is Ravi Hira, and | represent
Constabl e Kwesi MIlington. | have a few
guestions only of you.

First, have you given an opinion of this
nature regardi ng any el ectrical device?

A No.
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Second, your --

You nmean prior to this?

That is correct.

No.

Thank you.

This is not ny preferred career.
One can under st and why.

| didn't volunteer for this.

THE COWM SSI ONER:  And sone of us didn't nean to neke

it our career.

MR. H RA: Sone of us just want to get out of here,

A
C
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believe it or not.

kay, |I'Il be quiet, then.

Second, Doctor, we've heard evidence that the
Taser, when used in probe nbde, causes

el ectroskel etal tetany.

Tet any.

For gi ve ne.

Yep.

Basically muscle, sort of skeletal nuscle |ockup,
is that a fair statenment by ne?

| think it's a very powerful effect, yes.

Thank you.

It's described as such.

And you have assuned, as part of your opinion,
that M. Dziekanski received the full effects of
the Taser for 31 seconds?

| think there's -- when you -- certainly the Taser
was fired over a period of 49 seconds. The
printout shows us that, and 31 seconds of
tasering. There was sone debate that the third

maybe didn't work or not, we'll never know But |
do understand that even if one | ead cones off, if
it's in touch with the ground, you can still have

a conplete circuit. So ny assunption is this man
was al nost continuously tasered for over 49
seconds, or 31 seconds in total.

I n probe node.

No, | think the first three were in probe and the
| ast two were in stun, that's ny understandi ng.
Fair enough. But al nbst continuously tasered for
31 seconds.

Yes.

Al right. Lastly, Doctor, and |I'm | ooking at
page 20 of your report, and I just want to
understand this | ast sentence of the first

par agr aph on that page, you wite:
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Further, the Taser is known to have ot her
identifiable and potentially fatal biological
pat hways that don't apply in the case

physi cal restraint al one.

|"ve read that correctly?

A Yes.

C And did | understand your evidence to be that you
had read the studies of Dr. Bozeman, Dr. Eastnan,
and Dr. Ho, nore specifically, Exhibits 153, 141
and 145 --

A Yes.

C -- prior to giving that opinion?

A Yes.

C And that opinion is based on no peer-revi ewed
human st udi es?

A That's correct.

MR. H RA: Thank you, those are ny questions.

THE COW SSI ONER:  Thank you very much. You' ve
obviously put in an incredible anount of tinme and
effort into this, and | nust say | have totally
enj oyed the things you had to say, and thank you.

A Thank you.

(W TNESS EXCUSED)
THE COW SSI ONER: Shall we adjourn for a bit?
MR. McGOMN:.  Yes, five mnutes, perhaps to get the
next tel ephone call organized.
THE COW SSI ONER: Thank you.

( PROCEEDI NGS ADJQURNED)
( PROCEEDI NGS RECONVENED)

(W TNESS VI A TELECONFERENCE)

CHARLES ROBERT KERR, a
Wi tness, recall ed, warned.

THE REG STRAR: Dr. Kerr, we've just brought the
Comm ssioner in and counsel is now arriving. |

just wish to remnd you that you are still under
oat h.

A Yes, sir.

THE COW SSI ONER: Doctor, this is the Conm ssioner
speaking. | thank you very nuch for being

available like this. Yes, counsel.
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Cl SONBKI :

Doctor, it's Walter Kosteckyj, counsel for Zofia
G sowski .

Yes, sir.

And | just have a couple of questions for you. It
relates to the -- the nedical reports that cane
from Poland. Now, there were two reports, and one
was the report which was done by -- for Canada

| Mm gration. Do you recollect seeing that?

Yes, | do. | don't have themw th ne today.

Yeah, | can appreciate that. 1'mgoing to just
direct your attention to two parts of the report.
The first one is found in Section C, "Exam ning
Doctor's Findings". |In that section, there's a

bl ood pressure taken. That is Exhibit 102, for

t he record.

Now, Doctor, it shows a bl ood pressure of 125
over 80. For a man of 40 years of age, what do
you have to say about that bl ood pressure?

First of all, |I do recall reading that and it was
in ny notes. That would be entirely wthin the
nor mal range.

In fact, in this docunent, I'll just rem nd you
that it says for a person that's under 59, the --
or less, 140 over 80 is wthin a normal range.
Does that accord with your understandi ng?

Well, yes. The upper nunbers are com ng down to
try and reflect stricter control, but the 125 is
wel | under what woul d now be consi dered the upper
range of normal which would be 135 to 140.

The other thing that | was going to ask you about
comes out of this information, comes out of the
medi cal report, Section E, also out of the sane
exhibit 102. That's the chest X-ray report. Do
you recoll ect seeing that as well?

Yes, sir.

And that X-ray report, which is found under
paragraph 3, it tal ks about chest X-ray
interpretation. It tal ks about shadows and so
forth and it indicates a normal heart fromthose
X-rays. Do you recollect that?

Yes.

Now, from those X-rays, can you nmake any

determ nati ons about the state of M. Dziekanski's
heart ?
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Vell, fromthe report, what one could tell is that
he is not likely to be in significant heart
failure which is backing up of bl ood and pressure
into the lungs fromthe heart, 'cause that would
-- generally, if it was advanced, show sone signs
in the |ungs.

The heart size is -- being within the range
of normal is very -- | nean it's very -- | nean,
it'"s very good -- it's good news, | nean, if

there's not gross enlargenent of the heart.
Unfortunately, it's not a very sensitive way to
pi ck up mnor abnormalities. But it sounds |ike
it was -- and | do recall reading that the X-ray
suggested that it was nornal.

Ckay. Now, there was a previous nedical that was
done, and that was apparently done by a Dr.

Jabl onska. There were sonme -- there was a

transl ated version of Dr. Jablonska's interview
wth -- with the RCMP and others. Do you
recollect that? And it's -- just for the record,
it's Exhibit 113 in these proceedi ngs.

| renmenber reading a translated docunent of his.

| think it's the one you nust be referring to.
kay. Well, I"'mjust -- the reason |I'm bringing
this to your attention is that -- this has come up
a nunber of tines in these proceedings. Dr.

Jabl onska indicates - and this is found at around
question 138 in the material - the fact that he
had what she describes as a borderline -- he had a
borderline blood pressure of 140 over 90. Do you
recol lect that?

Yes, | do.

And that she --

|"'mnot sure | recollect it fromthat or from

ot her docunents |'ve seen, but yes, | recall that.
s 140 over 90 still within the range -- or on the
borderline?

It's on the borderline. It would be -- it would

be what | would call the yellow flag, blood
pressure that you'd want to keep an eye on. W
never really would rely on a single reading. W
woul d want themto nonitor it alittle nore
frequently to nake sure it's not reflective of
early high bl ood pressure, but we woul d not
probably junp in and treat it at that tine.

Now, we do know that the doctor gave him-- |
think it was 25 mlligrams of a beta-bl ocker,
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al though I don't recollect the nanme of the beta-
bl ocker .

It's Metoprolol, | believe.

Yes. Now, that dosage, that was a relatively
smal | dosage, was it not?

Yes, it was.

And the doctor tal ked about she thought he had a
slightly quickened heartbeat so "I gave hima

nmet a- bl ocker (sic) to tune himup a little, a wee
bit." She thought that he -- she went on to say
it my have been a stressful situation, having the
bl ood pressure taken and so forth.

|"mjust -- do you find that patients, when
they're in the doctor's office, can have a higher
bl ood pressure than they m ght otherw se?

They can. |It's certainly very well described, the
so-called "white coat syndrone”. To ne it's

al ways a flag that you' ve got to watch the bl ood
pressure and repeat it again.

In your report, you found that M. Dziekanski's
heart was of a normal size?

Wll, I -- I"'minterpreting the pathologist's
report.

Ri ght .

By weight, it was normal weight, 370 grans, which
is normal for a man his size.

Al right. You didn't find anything particularly
unusual in any of the nedical evidence that you
reviewed with respect to M. Dziekanski's heart --
heart ?

By nedi cal evidence, you nean the actual heart

evi dence by the pathol ogist and the pre -- the
pre-exam nations in Pol and?

Yes.

Well, the only statenent was that the heart was
slightly dilated. That's very difficult to
guantify post nortem and especially after being
through the trauma that he had. But that's the
only flag one has that suggests he could have had
a mld cardionyopat hy, but having been through the
epi sode going on for the preceding half hour or so
before he died, it's very difficult to tell.

The heart, when it -- when it -- post nortem
it will actually go into a contracted state, so
quantifying the size of the heart is sonmewhat --
you know, it's somewhat difficult. But it does
suggest the possibility of a mld cardi onyopat hy,
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but woul d have to be very mld. If it were |ong-
standi ng and nore severe, one woul d have expected
t he wei ght to have increased.

C And so your conclusion, as | recollect, it was if
he did have one, it was a very mld -- a mld
case.

A Yes, sir.

MR. KOSTECKYJ: Thank you.
MR. H RA: Again, M. Conm ssioner, it mght be nore
efficient if M. Neave were to go before ne.

CROSS- EXAM NATI ON BY MR NEAVE ON BEHALF OF TASER
| NTERNATI ONAL:

C Dr. Kerr, it's David Neave, counsel for TASER
| nt er nati onal

A Yes, sir.

C We spoke after you gave your evidence in chief and
| had requested, with your perm ssion, to send you
sonme docunents including the evidence of M.
Enchel nai er and certai n academ c papers.

A Yes, sir.

C And did you have the opportunity, Doctor, to
revi ew t hose?

A Yes, there was a lot there to review, but | tried
my best to go through them

C My apologies. | trust it's raining in Boston, so
you had lots of tine.

A |"mnot going to tell -- not going to answer that
one.

C Doctor, |'ve got your opinion fromthe 5th of My,
2009. That's Exhibit 129 in the proceeding. Can
you tell nme, sir, if there were any draft reports
of this docunent that you prepared?

A No, | didn't. There are none. | drafted it
directly onto ny conputer

C And the sense | have, Doctor, is you were retained

to review the subm ssion of Dr. Chanbers to the
Comm ssion, and particularly to coment upon the
cardi ol ogi c aspects of that report, the evidence
and interpreting that evidence to assist Dr.
Chanbers' analysis; is that fair?

A That was ny understanding. |, you know, extended
that a little bit to give ny opinions based on the
information that was obtained in that report and
other information I was given in the -- in the
ci rcunst ances.
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C And fromthe sense of what you're saying, am!|
correct, Doctor, that the information that you
received was the information that was in Dr.
Chanbers' report coupled with the so-called
"Circunmst ances" docunment, about a 12-page

docunent .

A That's correct.

C Did you -- did you review any other docunents in
drafting your opinion?

A | don't -- no, | did not.

C Ckay.

A Just (indiscernible) -- the only ones | reviewed
are the ones that you sent ne.

C kay. And am| correct, Doctor, that fromyour --
and the sense | had fromyour evidence in chief
was W th respect to your work with respect to the
ef fect of Taser devices on humans, that that had
been restricted to reviewing various literature on
human research; is that fair?

A Human and ani mal research. 1've reviewed as nuch

as | could, but I've not had any issue -- |'ve not
had a circunstances where |'ve actually been
i nvol ved in seeing sonebody being, you know,
tasered, or doing experinmental work nyself wth
Tasers.

C Right. Thank you. Now, | understand that, at
sone point in time, there was a tel ephone cal
bet ween yourself and Dr. Tseng with respect to
certain rhythmstrips?

A No. A tel ephone conversation did not take pl ace.

C Okay. Was there a neeting?

A There was an e-mail exchange.

C Oh, okay. And what was the issue that was being
addressed in the e-mail exchange, Doct or?

A Well, it was just one e-mail that | sent, and that
was in response to an interpretation of the
initial ECG fromthe -- that were recorded -- or
el ectrical recordings fromthe AED on site during
the attenpt at resuscitation.

C kay. And did that deal with the asystole issue?

A Yes.

C And did it al so address whether there was any

indication on the rhythmstrips of the heart being
in either ventricular tachycardia or ventricul ar
fibrillation?

A | gave ny opinion about -- ny interpretation was
that it was asystole with -- what -- sone
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possibility of intermttent electrical activity.
There was also a lot of artifact on it which often
is the case in these acute circunstances, naking
it difficult to be sure there was not a
ventricular arrhythma. But ny interpretation was
that it was -- was asystole wth occasional --
what | -- what we call agonal -- or possible
intermttent agonal electrical signals which are a
sign of -- you know, very w de electrical signa

-- asign that the heart is generating very sl ow
conduction through, if any, electrical activity at
al | .

And these rhythm strips, frommy recollection

wer e obtained on the LifePak 12 during the tine
that CPR is being admnistered to M. Dzi ekanski .
s that your -- is that your belief?

My recollection is that there were two, and |
believe one was the initial strip through the AED

and the other was during the -- was during the
resuscitation efforts, yes.
And does -- does the application of CPR -- or can

it cause an electrical artifact to appear on, for
exanple, a Lifepak 12 rhythm strips?

It can cause an artifact.

Yes.

Whet her it's an electrical one or whether it's --
it just actually causes deflection of the -- |
mean, if you take an electrode and you jiggle it,
it will cause a deflection on the screen.

Ri ght. Now, Doctor, when you provided your

opi nion, did you have the transcript of M.
Enchel naier's evidence with respect to his
nmoni t ori ng?

No, | did not.

And you woul d agree from-- and you've had an
opportunity to review that, Doctor?

Yes, | did.

And, in essence, what -- and I'mgoing to
summari ze that. You' re now aware that M.
Enchelmaier is a person with Level 1 first aid
training, correct?

According to -- yes, according to the transcript,
yes.

And he was a current -- at the tine of this
matter, he was current with CPR?

According to -- | don't know what Level 2 -- Level

1is, but I imagine that it is consistent with
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CPR.
Ckay. He was a Level 1 first responder. He was a
former volunteer with the -- a forner vol unteer

anbul ance officer in Australia. You now
under stand that?

| do, sir.

And he was al so received sone training as a
lifeguard in California, fair?

Yes.
And his evidence, to summarize it, is that between
the period fromthe -- the application of the

handcuff to M. Dziekanski to approxinmately two

m nutes before the arrival of R chnond Fire - and
that duration is in the seven to nine mnute range
- that he checked the carotid pul se of M.

Dzi ekanski on three separate occasions. You've
seen that in the transcript; is that fair?

Yes.

And the first check, he described it -- |I'm

par aphrasi ng his evidence for conveni ence, but he
described it in this fashion, as a "very strong

fast pul se on the neck, |ike sonmeone had been
runni ng," and describes it again as "strong and
fast.” You'll recall that fromreview ng the
transcript, fair?

Yes.

The second check was sone mnutes |ater, although
it's uncertain as to when that exactly occurred,
but he describes it in this fashion, and |I'm
paraphrasing again. "It was nore of a person
who' d been at rest, a slower pulse,” and again
felt a good pulse in his neck in the carotid

pul se, and then he says with respect to the
breat hi ng, "The breathing was clear." Then he
further describes the pulse as being as such -- in
this manner, "A person who had been sitting for a
while, quite a while, nowhere near as fast as

before but still a strong beat but not as fast."
Do you recall that evidence, Doctor?
Yes, | do.

And then the third check, and the third check was
approximately two m nutes before R chnond Fire
arrives, and M. Enchel mai er describes the pul se
as a low pulse, still a clear pulse in his carotid
pul se. You recall that fromyour review, Doctor?
Yes.

And in these -- in this case, then, if M.
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Enchelnaier is -- is, as he says, nonitoring the
pul se and obtaining a pul se and observing that M.
Dzi ekanski is breathing, does that rule out that
his heart was in ventricular fibrillation during
t hat period?

A | f the observations are accurate, and it certainly
sounds from his description that that was the
case, | -- the only first-hand observation |I have
is on the video where he took the pulse for the
first tine.

C Yes.

A And | did not -- there was no obvi ous evidence
that he was observing respiration, but he was off
of the video wthin about ten seconds.

C Ri ght .

A So I can only comment on that; | don't know about
the others. One would normally want to nonitor
for longer than that. | don't -- we don't know
the actual rates, according to his testinmony. |
don't think any | ogs were kept about that. But it
certainly -- if he's accurate, it would suggest
that had sonme -- that he had sonme circul ation at
that tine.

C And would -- would it also, Doctor -- and on the

assunption that he is actually feeling the pul se,
as he says, and nonitoring the breathing in the
manner that he says he nonitored it, rule out that
M. Dziekanski was in a state of ventricul ar
tachycardia during the period up to and i ncl udi ng
his | ast nonitoring?

A Again, if it were -- you know, if the nonitoring
wer e accurate, yes.

MR. NEAVE: Thank you. Thank you, Doctor, those are ny
gquesti ons.

MR. H RA: | have no questions.

THE COW SSI ONER:  Doct or, once again, thank you very
much for your tinme, and good |luck with your
endeavours i n Boston.

A kay, sir. Thank you very much.

(W TNESS EXCUSED)

THE COWMM SSI ONER:  Now, | understand the next order of
business is the notion with reference to the
adm ssibility and I -- do | understand counsel
have to be notified?

MR. McGOMAN.  They do, M. Comm ssioner.
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THE COW SSIONER: Well, we'll break awaiting that.
MR. McGOMN.  Thank you.
THE REG STRAR:. The hearing will now recess.

( PROCEEDI NGS ADJOURNED)
( PROCEEDI NGS RECONVENED)

SUBM SSI ONS BY MR ROSENBLOOM ON BEHALF COF THE
GOVERNMENT OF PCLAND:

MR, ROSENBLOOM  Thank you, M. Comm ssioner. | appear
to speak to the matter of the admssibility of the
report of M. G ant Fredericks.

First of all, the history behind this report.
| can speak for nyself and | believe |I can speak
for M. Kosteckyj, and | assunme for nost of the
ot her counsel in this room | knew absolutely
not hi ng about the initiative of ny learned friend,
M. Butcher, to seek out this report, to seek out
a report froman individual in the field of
forensic video analysis until | received the
report in the afternoon of Mnday of this week.

Now, appreciating that fact, that |
certainly, as one party, knew nothing about it and
| stand corrected from M. Butcher if sonmehow or
another an e-mail slipped by me, but | know if it
did, it slipped by ny friend, M. Kosteckyj, too.
No notice whatsoever was given that this
initiative was being taken over the weeks | eading
up to its service on Monday. | need not inform
you that the Inquiry had intended to conclude its
oral testinony, | believe, today or tonorrow, and
we were scheduled to proceed towards witten and
final argunent.

That being the history of this, | want to
state very clearly to you, M. Conmm ssioner, that
| recognize that in an inquiry of this sort, the
customary rul es of evidence do not apply, that
there are liberties afforded to you and, i ndeed,
to all counsel that would not prevail in a court
of law. | also recognize, M. Conmm ssioner that
you have made rulings throughout this hearing to
accommodat e counsel in situations which, again,
woul d not -- would not neet the test in the norma
judicial proceedings in a court.

Recogni zing the fact that you have the
liberty to relax the rules of evidence, | do not
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oppose the adm ssibility of this report on the
basis of the timng issue, albeit that | am
concerned about it. | think it was avoidable. |
think that there could have been courtesies to
counsel to informcounsel that such an initiative
was underway so that we, at our end, could have at
| east started investigating what experts m ght be
available in the field and m ght have at |east
prepared ourselves, to sone extent, to neet the
case that m ght have been advanced in a report
from M. Butcher's end.

In spite of these remarks, | do recognize
that the rules are not as we would normally
practice themin court, and | do not oppose the
adm ssibility on the issue of proper notice.
oppose the adm ssibility of the report on other
i ssues al t oget her.

The first one is this: It relates to whether
or not this gentleman, who holds hinself out as a
forensic video analyst, is an area of expertise
t hat should be recognized in our courts, and
whet her, as a result, the report can be tendered
as expert opinion. Having said that, you are in a
difficult position, M. Conm ssioner, 'cause |
think in normal |egal process, you would have the
benefit of having the expert before the court and,
in this case, it would be M. Butcher who would
make application to qualify the expert as an
expert in the field of forensic video anal ysis.

THE COW SSI ONER: As | understand, though, your first

point is not his expertise, but rather the field
he's in is the subject matter of expertise.

MR ROSENBLOOM That is correct, if | didn't

articulate that satisfactorily.

So the point | nmake is that, in a norma
process, you woul d have the benefit of the w tness
in the stand. There would be a qualification
process taking -- that would take place by counsel
tendering the evidence. Then, of course, other
counsel could cross-exam ne on that issue, and
there woul d then be a ruling.

We don't have that |uxury here for obvious
reasons. So we are -- unfortunately have to
support our positions based upon the report and
the resune of expertise as is set out by M.
Fredericks in the first two pages of his report.

Now, to that end, | --
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MR. BUTCHER: | would say on the c.v. as well.

MR. ROSENBLOOM |'msorry, what -- what am | m ssing
her e?

MR. BUTCHER  Tab 2.

MR. ROSENBLOOM  And when did that conme to
(I'ndi scernible - no m crophone)

MR. BUTCHER: Thi s norning.

MR. ROSENBLOOM Onh, | see. Well --

MR. BUTCHER: On your desk (indiscernible - no
m cr ophone) .

MR. ROSENBLOOM Wl |, what was served on ne -- yes,

MR.

VR.
VR.

what was served on ne as of Monday was this resung
that is page 1 and 2, and ny friend draws to ny
attention, and | -- he dropped this off in front
of us this norning, late norning, is now indeed a
c.v. at Tab 2.

| wouldn't mind a nonent, if | may, in just a
qui ck review to nmake -- before | make the
foll ow ng points. Thank you.

Now, in respect to this man's background,
firstly I want to speak to the issue of whether
this area of which nmy friend wishes to qualify the
W tness as an expert is an area of expertise that
has been accepted in the courts. M friend has
provi ded cases that clearly show that it has been
accepted in the courts.

The question | have for ny learned friend -
and he can respond - is in any of the cases he
cites, was there a challenge to the issue of
expertise leading to a ruling by the court that
this area of expertise should be recognized by the
court and that the evidence should then be
adm ssi bl e.

The -- M. Justice Sopinka in the Suprenme
Court of Canada decision of Mhan, Her Majesty the
Queen v. Mhan, and | believe cases have been
phot ocopi ed for ne and can be circulated to the
parties. O have they already been circul ated?

THE COM SSIONER: | don't see Mohan here.

MR. ROSENBLOOM  You have the Mdhan case?

THE COW SSIONER: | do not see Mohan here.
MR. ROSENBLOOM | see.

BUTCHER It's not in ny book.

THE COW SSIONER: At Tab what ?

BUTCHER It's not in ny book.
ROSENBLOOM  No, it -- I've had it photocopi ed by
the Commi ssion and it will be circulated at this
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time. 1'Il wait for its circulation.

The facts of this case relate to evidence of
a psychiatric nature and whether the expertise
invited on the court was appropriate. And if you
woul d be good enough to turn to page 6 -- excuse
me, actually, on this issue, turn to page -- page
8 down at the bottom paragraph 28 under the
heading "A Properly Qualified Expert".

Let me stop first and say this: | may be the
only one in the room but | had never heard of the
area of photogrammetry until ©Monday of this week.
Maybe ot hers have. It was certainly novel to ne,
and | suggest to you it is clearly a new areas of
pur ported experti se.

THE COW SSI ONER: The counting of pixels.

MR. ROSENBLOOM  Par don ne?

THE COW SSI ONER: The counting of pixels.

MR. ROSENBLOOM Yes. Bur | believe it's nore than

just the counting of pixels. It's the question of
mat hemati cal cal cul ations that apply after the
count of those pixels.

In any event, M. Justice Sopinka, speaking
at paragraph 28 says, | quote -- or said, and |
quot e:

In summary, therefore, it appears fromthe
foregoi ng that expert evidence which advances
a novel scientific theory or technique is
subjected to special scrutiny to determ ne
whether it neets a basic threshold of
reliability and whether it is essential in
the sense that the trier of fact wll be
unable to cone to a satisfactory concl usion
w t hout the assistance of the expert. The
cl oser the evidence approaches an opinion on
an ultimate issue, the stricter the
application of this principle.

| hope that may be of sone assistance to you in
reviewing this matter.

| secondly suggest that the -- what this man
does, M. Fredericks, as | read his report, is he
takes the Pritchard video and he does a frame-by-
frame exam nation of it, much as we have done here
in these proceedi ngs, and he then applies this
area of photogrammetry to establish an opinion
which I will cone to alittle further onin this
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report. But you will see that he speaks of taking
the area of photogrammetry and applying this area
of -- he calls it scientific analysis -- to cone

up with the conclusions as set out in his opinion.

Now, the situation is in ny review of his
c.v., and | of course saw the only -- |ooked at
the nost recent one in the book nonments ago, but |
| ook at his education and it is limted to a B. A
i n Broadcast Communi cations. | see nowhere, and
nmny friend will correct nme, especially with respect
to Tab 2, but certainly in the c.v. that is
attached as pages 1 and 2 to the report served on
us on Monday, | see absolutely nothing about a
background in photogrammetry with the exception of
the fact that he speaks of teaching a course at
the University of Indianapolis where that is part
of the course. | don't see any educati onal
achi evenments in the area of photogrammetry, and
yet | suggest to you that the report and its
conclusion is founded upon the applying principles
of photogrammetry to the Pritchard vi deo.

Now, | want to come to the last of ny points,
which is, in ny opinion, the nost significant in
terms of the responsibility that you, M.
Comm ssi oner, have in making a ruling on the

adm ssibility of this report. 1'mgoing to
suggest to you that there is very, very little
probative value to this report. | know ny friends

can respond by saying the issue of the probative
val ue of a report can go to weight at the
conclusion of a hearing. But | suggest in the

ci rcunstances that we're facing here wwth a report
that was served on us on a Monday, for a hearing
that was to conclude by Friday, that it is within
your mandate, M. Comm ssioner, to assess the
probative value of the report and weigh it agai nst
the prejudicial effects that ruling in favour of
the adm ssibility of the report would put on
certainly nyself and M. Kosteckyj, for our
representations, in having to go out at such a

| ate date and find people that would be able to
provi de opi nions and acquire these opinions within
a reasonabl e period of tine.

Firstly, speaking to the probative val ue of
the report, | want to speak first to the latter
part of the report, and M. Comm ssioner, | don't
know whet her you have read the report yet or not.
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THE COW SSI ONER:  Not to any intense degree.
MR. ROSENBLOOM Thank you. The latter part of the
report, as | read it, speaks to the issue of
whet her Cor poral Robi nson placed his knee on the
head of M. Dzi ekanski
Now, let me first say | maybe mssed this in
t he proceedi ngs, but | never heard anyone
suggesting, in terns of the evidentiary base of
t hese proceedi ngs, that soneone was suggesti ng
t hat Cor poral Robi nson placed the knee on the
head. | believe the issue was whether it was
pl aced on the neck and whether it was placed on
t he back of M. Dzi ekanski
But in this report, M. Fredericks goes
through a series of slides and concludes -- and |
-- and concludes that M. -- that Corporal
Robi nson did not place the knee on the head.
There are two points | want to nmake about it.
THE COW SSI ONER:  Just a minute, now. Are you able to
show ne that --
MR. ROSENBLOOM  Yes, | am

THE COW SSI ONER:  -- page? \Were?
MR, ROSENBLOOM  Yes. Page 20, m d-paragraph [as
read] .

Dzi ekanski's jacket colour is visible on the
ri ght side of Corporal Robinson's right |eg.
This i mage hel ps to show that the Corporal's
leg is to the left of Dziekanski's head and

not on his head.

Now, | have two points to nake. Firstly, |
say it's of no probative val ue because nobody, |
don't believe, has suggested that there -- that
the knee is on the head. But secondly, and nore
inportantly -- and I'mgoing to be proven wong by
my friend if he can satisfy, | guess, you of this.
| don't see where there is any science applied
what soever to that portion of the report. | don't
see anyt hing about video anal ysis other than what
you or | or anybody el se could do and have been
doi ng t hroughout these proceedi ngs by | ooking at
frames on the screen here in the hearing room

| do not see in the analysis that | have nade
of this man's report that he brings any science to
t hat aspect of his report, that he doesn't use
even the area of photogrammetry in analyzing the
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situation. He does nothing nore than with his
naked eye view the franmes as you and | or anyone
el se has the ability to do.

So, on probative value, | say there is no
probative value to the latter part of his report
as it deals with the -- Corporal Robinson's

conduct after M. Dziekanski has hit the ground.

I"d now | i ke to speak to the earlier part of
the report which deals with M. Fredericks
application of photogramm c techni ques, and he
concludes in his report - and |'m speaki ng here
at, first of all, page 11, three lines down from
the top [as read]:

For the next three seconds --

And he's speaking of the three seconds precedi ng
t he depl oynent of the Taser. M. Fredericks says:

-- Dzi ekanski takes three distinct steps
forward towards Corporal Robi nson and
Const abl e Rundel .

And then, in his summary at the end, he repeats
just that, and I will give you the page. |It's
page 22 where he says, second paragraph, |ast
sent ence:

G ving consideration to this science --

THE COW SSI ONER: Ckay. Let ne get it. Page 22?
MR. ROSENBLOOM  Twenty-two, | ast page of the report.
THE COWM SSI ONER: Yes/

MR. ROSENBLOOM G ving -- second paragraph, second

sentence, line 3:

G ving consideration to the science and to ny
observations of the stabilized version of the
pre- Taser events, | have formed the opinion

t hat Dzi ekanski took three distinct steps
towards the officers while he held the
stapler in his right hand.

Now, | say, M. Conm ssioner, that even that
opinion is of very little probative value to this
proceedi ng. Wat does that nean, "three distinct
steps"? He does not say he took three norma
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steps, which would normally be, what, 30 inches
per step, who knows. But there is no suggestion
that, in reading this, that these are normal steps
forward. "Distinct steps”, what does that nean?
It neans, presunmably, sone novenent with a foot in
front of the other foot. But it gives you, M.
Comm ssi oner, absolutely no sense of whether the
supposed advance by M. Dzi ekanski on these
officers is anything nore than a shuffle back and
forth or whether it is a true attack on these
officers that would cause themto believe that
they were in sone form of danger.

THE COW SSI ONER:  Just a nonent now. It would seemto

me that any novenent forward by Dzi ekanski towards
the officers would be sonething that's rel evant.

MR. ROSENBLOOM  Woul d be sonmething...?
THE COW SSI ONER: That is rel evant.
MR. ROSENBLOOM |'m not suggesting it's not relevant.

| "' m suggesting in terns of probative value. |If
you are not informed through this opinion that
these steps are significant steps of nornal
advancenment, if you follow ny point, towards an
attack, | say it's of little probative val ue.

It's relevant, and | don't suggest otherw se. But
the issue is how probative it is in terns of
assisting you in having to make a deci si on on what
was the perception of the officers on the day in
guesti on.

If, M. Comm ssioner, this expert provided an
opinion to you that M. Dziekanski took three
normal steps, a distance of eight feet, seven
feet, towards the officers, that obviously is not
only relevant but of probative value. But where
the opinion is nothing nore than "he took three
distinct steps”, | suggest to you that does not
assist you wthin a country mle of comng to a
concl usion as to whether such an advancenment was
-- could be interpreted as being dangerous to the
of ficers.

To that end, where |I'm now speaki ng of
probative value and -- in the context of
adm ssibility of the report, | want to go back to
the Suprenme Court of Canada deci sion in Mhan.

THE COW SSI ONER:  Just before you do that, now, do you

wi sh to make any comment as to how he reaches that
concl usi on?

MR. ROSENBLOOM Do | want to nmake any comment on it?
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He reaches that conclusion by applying -- doing an
anal ysis of the video using a technique called
phot ogrametry to determ ne whether or not M.
Dzi ekanski's body has shrunk in size between the
first second and the third second of his analysis.
He has done neasurenents on a frane -- on a
frame he uses. He has photograph A and phot ograph
B. Photograph Ais at one second, commencenent of
one second, photograph B, | believe is at the
conclusion of three seconds. He analyzes those
t hree seconds.

THE COWM SSI ONER: Do we know whet her or not the canera

is in the sane place as --

MR ROSENBLOOM Whet her the what is?
THE COWM SSI ONER: Do we know whet her or not the canera

taking these shots is in the sanme place when these
pi ctures are taken?

MR. ROSENBLOOM We do not. Nor does this gentleman

suggest that he knows that. He does not indicate
in the report that, indeed, the canera |ens has
been stable and stationary throughout the

phot ographing of this incident. W have that
factor.

We have other factors in terns of the
anal ysis done by this gentleman that the -- M.

Dzi ekanski's body is of a | esser image at the

t hree-second period than at the one-second peri od,
whi ch | eads himto conclude that M. Dziekanski is
nmovi ng away fromthe canera.

In doing that, he has neasured the collar,
the top of the collar of M. Dziekanski to a fixed
position on the top of the counter and done a
measurenent with image A and then inmage B. And he
concludes that there is a dimnished distance in
measur enent between A and B, and therefore
concl udes that there's been a di m nished i mage of
M. Dziekanski in that tine.

| don't knowif this is the tinme to argue
t hese kind of things. M. Dziekanski can be
| eaning forward and that will of course bring a
di m ni shnent in the nmeasurenent. There are al
ki nds of variables that I will suggest to you
affect the analysis that is done in determ ning
whet her there has or has not been a di m ni shnent
in image between the two franes.

THE COW SSI ONER: O likewise in the first frame was

he | eani ng towards the canera.
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MR, ROSENBLOOM That too. There are -- | could go on

with all kinds of variables that speak to this

i ssue. Another one that's of interest is that in
image 1, the -- the -- M. Fredericks does his

di stance fromthe collar of M. Dziekanski down to
the counter, but when he does the analysis on

imge 3 -- excuse ne, imge B, M. Dziekanski has
nmoved to his left -- or to his right, | can't
remenber which it is -- and again, so he does his

analysis fromthe top of the collar to the
counter, but not at the sanme line of |ongitude
because M. Dzi ekanski has noved. So the axis has
noved.

Well, that would be all well and good if M.
Pritchard was filmng this at a 90-degree angle
head on. But it's obvious fromview ng the video
that M. Pritchard is filmng at an angul ation, at
an angle. That being the case, when there are
measurenents being taken that are not at exactly
the sane point -- and | appreciate why they
weren't is because M. Dziekanski didn't remain
i medi ately stationary.

The fact is, this kind of variable affects
the result as to nmany, many other things fromhis
body being flexed, his body bei ng extended and so
on.

Now, | don't know how far to go in respect --

THE COW SSIONER:  |I's there any evidence that the

counter is straight rather than curved, or whether
the counter is at right angles to Dziekanski's
back?

VMR ROSENBLOOM | doubt there is evidence that the

counter is right angles to M. Dziekanski's back
because we all know M. Dzi ekanski, |ike anybody
in a dynamc situation --

THE COW SSI ONER: |' m speaki ng of the counter, not

hi m

MR ROSENBLOOM The counter, | don't know Just from

viewing it, it's difficult to say. There nay be
sonething in evidence that | didn't hear in that
regard.

But goi ng back to the issue of the probative
val ue of this evidence, the Suprene Court of
Canada in the very decision | cited previously,

t he Mbhan case is of some assistance in giving
you, M. Conm ssioner, the authority to consider
the probative value in the context of prejudice.
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And the prejudice here, of course, would be that
this is an area where there are very, very few
experts. It would obviously be a matter of cost
to the parties. It delays the proceedings from
your schedul ed concl usi on of evidence this week,
and things of that sort.

The page | want to refer to in M. Justice

Sopi nka's decision is at page 6, paragraph 18, if
you have that in front of you. Again, page 6,
paragraph 18 down at the bottom of the page. His
Lordship said, and | quote:

Rel evance is a threshold requirenent for the
adm ssion of expert evidence as with al

ot her evidence. Relevance is a matter to be
deci ded by a judge as question of |aw.

Al though prima facie admssible if so rel ated
to a fact in issue that it tends to establish
it, that does not end the inquiry. This
merely determ nes the | ogical rel evance of
the evidence. Oher considerations enter
into the decision as to adm ssibility. This
further inquiry may be described as a cost
benefit analysis, that is "whether its val ue
is worth what it costs.”

And he refers to McCorm ck on Evidence, third
edition.

Cost in this context is not used inits
traditional econom c sense but rather in
terms of its inpact on the trial process.
Evi dence that is otherwi se |logically rel evant
may be excluded on this basis, if its
probative value is overborne by its
prejudicial effect, if it involves an

i nordi nate anmount of tinme which is not
commensurate with its value or if it is

m sl eading in the sense that its effect on
the trier of fact, particularly a jury, is
out of proportion to its reliability.

Now, | say, M. Conm ssioner, that in this

particular matter, especially where you have a
liberty that a judge wouldn't have, and that is to
be nore liberal in the approach to admssibility
of evidence, that in weighing the probative val ue
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of this evidence, I'mgoing to suggest, as | have,
that the probative value is small in value, yet
consider it weighted against the inconvenience to
t hese proceedi ngs, having gotten this report when
we did, requiring the Conm ssion to sit additional
days well beyond the date you intended to concl ude
oral testinony, the inconvenience to certainly M.
Kost eckyj and nyself in putting together
information, |earning nore about the area that
|'"ve certainly never heard of, being in a position
to cross-examne this individual and, if
necessary, to file rebuttal reports.

So there is the balance that has to be
considered, and it is nmy submssion that, in
wei ghi ng that bal ance between probative val ue and
i nconveni ence, not only to the two parties over on
this side, but to the entire Conm ssion, that the
conveni ence -- the probative value is outweighed
by the inconvenience to the parties, and | make
application that this report be ruled
i nadm ssi bl e. Thank you.

SUBM SSI ONS BY MR KOSTECKYJ ON BEHALF OF ZOFI A

Cl SONBKI :

MR, KOSTECKYJ: M. Conmm ssioner, Walter Kosteckyj,
counsel for Zofia Cisowski. | joinwith ny friend
in his subm ssions, and I go sonewhat further with
respect to this issue of ny conplaint. | tell you

that in ny subm ssion, the problemwth this is
that this expert is telling you what you're

seeing. That is -- this is outside the area that
this expert has been qualified in before, from
what | can determne. | can say that | received

this material Tuesday nmorning while we were in the
hearing. So | have had very little opportunity to
reviewwth care. But | amreview ng the case
authority that has even been provided by ny

| earned friend.

CGeneral ly speaking, what this expert does is
provi de enhancenent. M understanding is that
what that nmeans is if there is a video filmthat
is not clear, he can make it clearer.

THE COMWM SSIONER: Vel l, | didn't understand that to be

it. | didn't understand that we're | ooking at
clarity.

MR KOSTECKYJ: Yes, but --
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THE COW SSI ONER: | thought we were | ooking at
measur enents.

MR. KOSTECKYJ: And that's exactly right. From what |
can tell fromany of the case authority, he's
never been qualified by any court to provide that

assistance. |I'mtaking a | ook at the cases which
are found at the materials provided by |earned
counsel. Starting at Tab 4 of the material, this

is R v. Brown.

MR, BUTCHER: No. Tab 4 is a summary provi ded back --

MR KOSTECKYJ: Yes.

MR. BUTCHER. -- to -- provided to ne by the lawer in
Al bert a.

MR. KOSTECKYJ: Al right. And this was talking about
-- none of it had to do with neasurenent. |If you

take a |l ook at the second full paragraph, it tells
you what the purpose of the expertise was and it
really had to do with an enhancenent of the
quality of the video.

The G Il case was a simlar case which is
found at the next tab where it was consi dered.
This tal ks about admtting the enhanced vi deot ape.
Thi s was, once again, a question of enhancing a
docunent so that it could be -- it was clearer for
the viewer. But once again, he was not naking a
determ nation, telling you what you were seeing.

In paragraph 29 -- and | find this citation
interesting, the R v. N kol ovski .

...a videotape can and shoul d speak for
itself...

And that's what the court had decided in that
case, and that's essentially part of what |I'm
arguing to you today.

This is different from breaki ng down the
video frane by frane. This is different from
providing different forms of slow notion, all of
whi ch nobody is conpl ai ni ng about and whi ch have
been done in this case. This is about an entirely
different type of expertise, for which this expert
has never, as far as | know, been qualifi ed.

When | | ook through the remainder of the
cases, it's the sane type of thing. | look at the
British Colunbia case of -- which is found at Tab
8, Her Majesty v. Phillip Thonpson Cooper, and it
tal ks about the forensic video evidence at page 12
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of 25. And they tal k about "Constable Fredricks"
(sic), who | believe is who we're tal king about
her e:

...including digitization and anal ysis of
vi deo.

Thi s was, once agai n, about enhancing videos so
that you would be able to see what was on the
i mges, not to deal with neasurenent.

The two cases that | would take you to are
Her Maj esty The Queen v. J-L.J., respondent, a
Suprenme Court of Canada case and specifically to
page 7 where it tal ks about subject matter of the
inquiry. It discusses the Mohan case in paragraph
30, and ny friend has al ready gone through that
with you. Then it tal ks about novel scientific
theory or technique and it tal ks about the test in
Canada as opposed to the United States. It talks
about the reliable foundation test and where it
differs fromour own, and:

...whether the theory or technique can be and
has been tested.

In this case, ny friend has al ready gone
through with you all the various variables that he
has concerns with and which | join himin. | say
that the relevance that, of course, this area has
never been opined before by this expert, to ny
know edge, and ny friend may correct ne on that.
There's no evidence that it's been subjected to
peer review and publication that |I'm aware of.
Fromwhat little |I understand about it, this is in
fact an area that has been pioneered by this
particul ar gentl eman, M. Fredericks.

t he known or potential rate of error or
t he exi stence of standards.

Well, we already know that there are so many
vari ables as to whether M. Pritchard was standi ng
still, whether he was noving in any way. I|n ny

respectful submssion, it fails on that test, and
| would take you to page 9 'cause it starts
tal ki ng about approaching the ultinmate issue.
This is what | say about the fact that this is an
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opinion not in the general sense, |ike a nedical
opinion, but it's actually telling you what you
are seeing, replacing your view. And of course
the point is the closer the evidence approaches an
opinion on the ultimte issue, the stricter the
applications of the principle of whether or not
this evidence should be allowed in.

| found the summary in the Taylor v. Liung
case, which |I've also handed up to you, to be
useful to nme in reviewing the case authority and,
in particular, at page 9, the legal test for
adm ssibility is broken dowmmn. A reviewis done of
all the nodern authorities and a review of the
Mohan decision. It tal ks about the adm ssion of
expert evidence is based upon the four bases
there: relevance, necessity, absence of
exclusionary rule, properly qualified expert.

When you're tal ki ng about rel evance, as you
read through the determ nation of these cases,
rel evance goes to the issue of reliability. There
is, inrelevance, a large determnant and that is
reliability. | say that's m ssing here.

That is set out in the discussion at
par agraph 60 in the discussion of the Mbdhan case
where they tal k about pol ygraphs. At paragraph
61, it tal ks about once again in the novel test in

that -- in that |arge paragraph under paragraph 21
where it's quoting the Wl fin v. Shaw case. |f
you | ook just past where the Merrill Dow

Pharmaceuticals Inc. case is tal king about, it
tal ks about:

...in favour of a reliability and rel evance
test. The general acceptance test has never
been accepted in Canada but has been used pre
Mohan. . .

It goes on to talk about, towards the bottom
after the O fshore Petrol eunr case:

Consi deration of whether the PET scan is
"novel' is undertaken here not to determ ne
adm ssibility but to deci de whether a
stricter scrutiny of the evidence through a
threshold test of reliability should apply,
usually within a voir dire. In this sense,

t he concept of 'novel' is used to distinguish
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evi dence...The object...is to prevent the
trial becomng a "nedical or scientific
convention wth an exchange of highly
specul ative points of view'.

That' s what happens when you have so many
different variables that one has to take into
account with whether or not, for exanple, the
camera was novi ng.

It tal ks, in paragraphs 63 and 64, that of
course the dangers are greater in circunstances
where you have a judge and a jury trial. But
nonet hel ess, in the place that | previously
di scussed with you, R v. J and L (sic), that was
a judge alone crimnal matter fromwhat | can
determine fromlooking at the |ast paragraph. And
in that case, the science was not allowed -- or
t he expert opinion was not all owed.

Just taking you back to that decision at

par agraph 13 of that decision -- or, sorry, page
13, paragraph 56, Mbhan is once again quoted, and
M. Justice Sopinka -- and it goes on to guote

from Davie v. The Magi strates of Edi nburgh on the
role of expert w tnesses.

THE COW SSI ONER: Excuse ne, 567

MR.

VR.
VR.

KOSTECKYJ: Yes, paragraph -- |'ve taken you back,
sorry.

BUTCHER  Sorry, which case are we in?

KOSTECKYJ: J and L (sic), the first case that
cited to you. | was rem nded of a point there
that | wanted to take you back to. [It's page 13.

The point that I'm making and want to nake
there, is:

Their duty is to furnish the Judge or jury
with the necessary scientific criteria for
testing the accuracy of their conclusions, so
as to enable the Judge or jury to formtheir
own i ndependent judgnent...

And it goes on:

The purpose of expert evidence is thus to
assist the trier of fact by providing special
knowl edge that the ordinary person woul d not
know.
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And I'"msaying to you that this is trying to
repl ace your viewing of the tape with the
interpretation of the view ng by the expert.

In the Taylor v. Liong case, which is the
second case | cited to you, at paragraph 66, the
J-L.J. case is cited once again. |In that case, as
| say, it was a judge sitting al one.

| join with my friend in the argunent that
has been raised which is that the prejudicial
value of this information, comng at the tinme when
it does, it is to be renenbered that in this
report it appears that this expert was working on
this report for a nunber of nonths. [|'m | ooking
at the first page of the report -- sorry, the
second page.

Earlier this year, | was contacted..
Very bottom of page 2. And there appears -- ny

friend has provided a letter to ne this -- just
before we started --

THE COWM SSI ONER:  Just a m nute. | can't find what

you just read.

MR. KOSTECKYJ: |'m|looking at the -- this is the

actual evidence of G ant Fredericks, page 2 at the
very bottom

Earlier this year, | was contacted by M.
Davi d Butcher. .

M. Butcher has provided ne, at |least with an e-
mai | that was sent to this witness as of February.
The first notice that M. Rosenbloom and | have of
what this evidence is about, or that even this
kind of wwtness is going to be called, was as of
Monday or Tuesday of this week.

Now, this is significantly different in two
respects fromthe previous evidence that has gone
in. The first is all the previous evidence that
has gone in has been nedical evidence. It could
be easily anticipated that there was going to be
medi cal evidence which was going to be put in.
This, and all of the previous evidence, was
evi dence whi ch was generated by Conm ssion. This
is a piece of evidence which was generated by one
of the parties here.

| say that in the weighing of the probative
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value, all of those things have to be neasured --
be neasured. But, at the end of the day, the
danger with this evidence is, as ny friend
indicates, that it purports to do sonething that
you can do yourself by viewing the tape. It goes
in a different direction than what this expert has
done in the past.

SUBM SSI ONS BY MR BUTCHER ON BEHALF OF CONSTABLE BI LL

MR.

THE

THE

THE

THE

BENTLEY:

BUTCHER. By way of introduction, I wll respond as
follows: Firstly, the principle concern for you,
M. Comm ssioner, at this point in the hearing is
to ensure that these officers receive the ful
benefit of procedural fairness. That has to
include the right to have evidence called that
they seek to have called, no natter when it is
pr oduced.

COW SSIONER: Wiy is it so | ate when you gave
notice to your two friends.

BUTCHER: Well, I'll go through that in just a
m nute. The second is that this is an emnently
qualified expert. The third is that we have been
asking since February the 6th that Conm ssion
counsel call this wtness.

COWM SSI ONER: No, but |'mtal ki ng about your two
friends. |1'mnot tal king about Comm ssion

counsel

BUTCHER. Well, on March -- well, can | take you to
Tab 2, and |I'Il take you through the history of --

COWM SSI ONER:  They say they knew not hi ng about
this until Monday. Not a scrap, nothing.

BUTCHER On -- there is a collection of materi al

at Tab 2. We were placed on an undertaking at the
commencenent of this proceeding to not distribute
any material to anybody, including experts. The
next docunent --

COM SSIONER: What's that got to do with telling
your friends?
BUTCHER Well, we -- it's a history, M.

Commi ssioner. | told Comm ssion counsel on March
the 30th that | wanted to call M. Fredericks. W
asked Conmi ssion counsel at the outset to cal
this witness. They took sone tine to consider the
matter. They said no.

In early March, we approached the RCWVP for
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THE

THE

THE

THE

THE

THE

THE

THE

funding to retain experts. That took a short
time, not a particularly long tine. | then asked
Comm ssi on counsel to deliver a copy of the
original Pritchard video to M. Fredericks. There
was then a batting backwards and forwards between
Comm ssi on counsel and the coroner's office as to
who was responsible for the custody of this item

In early April, very early April, | thought I
had an agreenent that the tape would be provided,
the nmenory stick woul d be provided by Comm ssion
counsel --

COM SSIONER: What's that got to do with this type
of evidence and what's that got to do with telling
your friends?

BUTCHER Well, in this proceeding, every counse
has comuni cat ed t hrough Conmm ssion counsel. So |
told Comm ssion counsel on March the 30th that |
wanted this man call ed.

COM SSIONER: This man call ed for what purpose?

To give this type of evidence?

BUTCHER  Yes.

COM SSIONER: Wl |, 1'Il see what Conmi ssion
counsel says.

BUTCHER Well, to give -- what | w il say,
forensic video analysis. | don't --

COWM SSI ONER: What does that nean? Forensic --
we' ve had all kinds of forensic video anal ysis.

BUTCHER: No, not really.

COM SSIONER: Wl |, in my opinion we have.

BUTCHER® No. Wth respect, what we've had --
we' ve had nobody conme forward and give evidence as
to how these tapes are produced, what the content
of the tapes are, how they're neasured or anything
if you want to tal k about the counting of pixels.

COM SSIONER:  No, let's be accurate about it. The
nub of this report, fromny point of view, is
three steps forward.

BUTCHER:  Correct.

COW SSIONER:  Did you tell Comm ssion counsel or
your learned friends you were going to call expert
opi ni on evi dence on that point?

BUTCHER: No, because | didn't have it until |ast
Sat ur day.

COM SSIONER:  Did you tell themyou were trying to
do it?

BUTCHER: | told Comm ssion counsel that. | did
not tell ny friends.
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THE COW SSI ONER:  Be accurate. You told Conm ssion
counsel you were trying to get expert opinion
evi dence on --

MR. BUTCHER: W th respect to video evidence.

THE COW SSIONER:  -- the fact that an expert wll say
he took three steps forward.

MR. BUTCHER: And how would | have known that he was
going to say that until we got his report?

Because he was not -- he was asked to | ook at that
area. He was not asked to cone to that
concl usi on.

THE COW SSI ONER: No, but you nmust have instructed him
as to a generalized view of this matter. You're
not just talking about clarity the way sone of the
cases speak of it. Because there's an issue of
clarity here, but that's not what we're talking
about .

MR. BUTCHER:. Well, it's really a question of clarity
and interpretation. Bear in mnd that throughout
this proceeding, expert reports have been
delivered | ate without notice on a variety of
I ssues.

THE COW SSIONER:  No, | disagree with you there too.
There was an original notice went out with a |ist
of doctors on it. Also, nearly every one of these
doctors had given evidence in phase 1 of these
proceedi ngs. That, coupled with the notice given
inthe early letter, could reasonably | ead people
to believe what the problemwas. W certainly
have had not hi ng where the evidence was presented
on a Monday before it was to be called inmmediately
thereafter.

MR. BUTCHER: W th respect, on several occasions we've
had changed evi dence, changed opi ni ons and new
opi nions from conpletely new experts.

| -- if | had been retained on this file six
nmont hs ago instead of three days before the
hearing, there's no doubt that this material would
have been obtained and distributed to everybody.
But that hasn't been our circunstance in this
case. You have to be aware, as well, of sone
procedural issues that have arisen over the course
of this hearing that make this evidence absolutely
critical for our clients. Some of those
procedural issues have arisen fairly recently.

| say that we've done what we can to try to
get this evidence prepared and get it out. He nay
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not have had any rel evant evidence to give. Until
the report was prepared, there was nothing that we
could do other than tell Conm ssion counsel this
person was on the |list of people that we wanted to
have called. So even if it's late, and even if
your unhappy with those circunstance --

THE COW SSIONER:  Oh, | can get over ny unhappi ness.

MR, BUTCHER: -- it doesn't change the adm ssibility of

this evidence. |If | can turn ny attention to
that. | think I'll begin, if I may, with the
W t ness' s background.

You'll see on page 1 that he's currently a
menber of the faculty of the University of
I ndi anapolis teaching forensic video anal ysis
there. He has worked in this field in private
practice since the year 2000. He has been
providing teaching in various institutions since
1998. He was in fact a police constable in
Vancouver between 1988 and 2000, so he has 12
years of |aw enforcenent experience.

Before that, he was a tel evision caneranman,
producer and director, and he has a B. A degree in
Br oadcast Communi cati ons from Gonzaga University.
He's a nmenber of related professional
organi zations. He sits on an advisory board
advising the International Association of Chiefs
of Police. He has given evidence in the United
St at es before government organi zations including
in senate hearings. Those are set out on the
bott om of the second page.

He has given nedia conmmentary about video
i ssues, received awards, and nost inportantly of

all, on the beginning of the bottom of page 4, and
this goes in reverse chronol ogy, he has given
evidence of this kind -- and | can't speak to the

preci se issue raised by ny friends. Have you

gi ven evidence with respect to nmeasurenent of

pi xel s, because | haven't asked himthat question.
But you will see that he has given evidence

numerous times in the United States on these

i ssues. To our know edge, he | ast gave evi dence

inthis jurisdiction in a case which M. Hira

prosecuted - it's at the bottom of page 4 - known

as R v. Rajinder Benji. It was a first-degree

mur der case and he gave evidence with respect to a

vi deot ape, a surveillance videotape seized at the

Waterfront Centre, if | renmenber correctly.
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Then page 5 contains a nunber of other
Anmerican cases. Page 6 at the very bottom
contains a case from Manitoba. Page 7 contains a
case involving -- a case at the top that's sinply
described as R v. RCMP. |I'mnot sure why it's
described that way. It's in the Yukon Territory
court.

The -- about three-quarters of the way down
the page, there's a case called R v. Bhatti. |
expect that that is the trial of the co-accused of
Benji, as there certainly was a co-accused in that
case with that nane.

THE COWM SSI ONER: |'ve heard of that case.

MR. BUTCHER: Sorry?

THE COWM SSI ONER: |'ve heard of that case.

MR. BUTCHER: Yes. It in various ways went to the

Suprene Court of Canada, on one issue went to the
Suprene Court of Canada on the direct indictnent
i ssue, and indeed on other issues.

There is a case on page 8, about three from
the bottom called Trans North Turbo Air Ltd. v.
North 60 Petro Ltd., which is a case I'l|l cone to
in annent. It's a case fromthe Yukon Territory
Suprene Court, but was considered -- that case was
appealed. It concerned a -- it's a civil case
involving, | think, a $5 mllion loss on a fire in
Wi t ehorse. And then getting -- going back to
pages 9, 10 and 11, we go back to the period in
time where this man was working for the police in
Vancouver, and was giving evidence nuch nore
frequently in the Provincial Courts here with
respect to this kind of nmatter.

He -- there are several inportant points to
be drawn fromthat resuné. One is |engthy and
extensive experience in the area. Two is there is
not hi ng new or novel now about this kind of

expertise. |It's been around for ten years.
Three, it's been regularly accepted in the courts
here. | was referred today to a prosecutor in

Al berta who was kind enough to -- who apparently
has sone expertise in this area who was kind
enough to send nme an excerpt from a paper that
he'd witten about sone of the Canadi an cases that
he had dealt with, that deal not just with this
expert, but many others in this field. | included
that at Tab 4 because | thought it m ght be

hel pful to set out the range of cases that the --
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that the -- this area of expertise has been used
in.

| do want, as well, just to touch - before |
go to the cases thenselves - a case that this
expert told ne he has been involved in. It is
referenced at Tab 6. There are two or three
excerpts fromthe British press with respect to a
mur der conviction that was -- in which the only
i ssue was identification. The identification cane
fromone -- it's on the very first page of the
first -- first of those nedia excerpts:

A former hom cide detective in Las Vegas
enhanced a tiny CCTV inmage to show M ss
Garsztka --

VWho was the victim

-- wearing a shoul der bag which she took
everywhere wth her.

That case has been overturned by the English
Court of Appeal and sent back for a new trial.

The second docunent makes reference to -- the
second and third docunents are the newspaper
reports of that case in which the Court of Appea
consi dered fresh evidence fromfour w tnesses, new
experts that were considered potentially credible,
and I'mtold that that was forensic video evidence
criticizing the first report that led to the
conviction, or that was so inportant in the
conviction, and that M. Fredericks was one of

t hose experts.

So I've put that in there as an exanpl e of
the critical inportance that this kind of evidence
can have in ensuring that justice is done in a
proceedi ng. Unfortunately, | couldn't find the
Court of Appeal case. | suspect that the English
authorities take those decisions off the publicly-
avai |l abl e websites when there's a new trial, but
don't know t hat.

If | can take you to the case at Tab 5, this
is a decision of our Court of Appeal, and take you
to page 8 of 9. One of the issues on this appeal
from2004 -- it's a decision of your former
brot her Judge Donal d. Says this: The appell ant
-- the enhanced vi deotape was adm tt ed.
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The appel | ant argues that by admtting the
enhanced vi deotape the jury could have been
easily confused between what the

nei ghbour...G1Il, saw and what was depicted
on the videotape. It has not been
denonstrated to ny satisfaction how such
confusion m ght ari se.

It is further argued --

And this is really one of the points that ny
friends have made.

It is further argued that although it has
been held by the Suprene Court of Canada in
Ni kol ovski...that a videotape can and shoul d
speak for itself, this was with reference to
a vi deot ape which was cl ear and of high
quality. Here the original videotape was of
poor quality and had to be enhanced. The
appel l ant argues it was enhanced by a person
whose expertise was not satisfactorily

est abl i shed.

As to the latter issue | find nyself in
respectful agreenent with the view taken by
the trial judge in his ruling on the

admi ssibility of the enhanced tape.

The Crown tenders M. Wl ker as an
expert in the area identified by Crown
as forensic video anal ysis.

And that's really all we're seeking to identify
himin. It may have various aspects to it,

i ncludi ng the neasurenent of pixels, but it's one
broad area of experti se.

Essentially, M. Wil ker has been asked
to view an anal ogue, surveillance

vi deot ape, taken on the evening of the
incident and to see if he coul d enhance
that...transferring it fromthe anal ogue
format to the digital format...

And so on and so on. The trial judge said this:
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| recognize that this --

Page -- paragraph 3 at the bottomr of the page:

| recognize that this area is a devel opi ng
area of technology, and | al so recognize, on
the basis of the evidence before ne, that
peopl e are acquiring whatever expertise they
can offer in this area in what m ght be
termed less traditional ways; that is, there
IS not a particular university course that
woul d qualify one as a...video [expert]...

And then this was the only real summary of
the I aw on experts that | was going to take you to
because | think it's really quite well understood
and fairly trite.

The only requirement for the adm ssion of
expert opinion is that the "expert w tness
possesses a speci al know edge and experience
goi ng beyond that of the trier of

fact"...Deficiencies in the expertise go to
wei ght, not admssibility. As stated by
Sopi nka - -

In the text:

"The adm ssibility of [expert] evidence
does not depend upon the neans by which
that skill was acquired. As long as the
court is satisfied that the witness is
sufficiently experienced in the subject-
matter at issue, the court will not be
concerned with whether his or her skill
was derived from specific studies or by
practical training, although that may
affect the weight to be given to the

evi dence. "

That answers M. Rosenbl oom's conmment about there
bei ng no mat hemati cal Ph.D. behind this person's
qualifications. That answers, in ny subm ssion,
any other concerns that there may be about the
experti se.

The court went on to uphold the trial judge's
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findings that the evidence was adm ssi bl e.

Tab 7 | have included -- it's a case that |
was defence counsel in. It's the only tinme |'ve
used this w tness before. It involved a -- one of

the areas of concern in the case involved an
al l eged assault by a police officer upon a woman
at a booking-in counter. The canera in the
booki ng-in counter was pointing into a bright
light. The image was seriously over-exposed. As
a result of this expert giving evidence in this
case being qualified by Judge Owen-Fl ood, the
judge was able to find, at paragraph 68, although
he doesn't reference the witness, he says that he
was able to find that it was the plaintiff who had
thrown the punch at the police officer, not the
ot her way around. Again, an exanple of how
inportant this kind of evidence is.

The case at Tab 9 is a crimnal trial before
M. Justice Hood. It was a robbery case and M.
Justice Hood, at paragraph 54 on page 12 of 25 set
out this:

Constable G Fredricks was qualified as an
expert in forensic video productions,
including digitization and anal ysis of video.
Hi s expertise was accepted by M. MMirray,
subject to his right to argue that the

W tness' evidence was not adm ssi bl e.

And then there is a summary of what the w tness
did. He digitized the videotape, fed it into the
conputer and received clearer or interpret --
i mages capable of interpretation out fromthe
other end of the conputer if | can summarize it in
a crude way.

M. Kosteckyj did not take you to paragraph
74 on page 17 where the issue of the adm ssibility
of this witness's evidence was canvassed.

M. MMirray submtted that the Constable's
evi dence was not adm ssi bl e because it does
not fall within the paranmeters of

adm ssibility discussed by the Suprene Court
of Canada in N kol ovski...There the facts
were simlar to those in the case at Bar,
including the fact that the eye witness clerk
in N kol ovski could not identify the robber
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fromthe photograph line-up. Counsel
submtted that the case stands for the
proposition that a Trial Judge can only
conpare the original video tape to the
Accused, and then nake his determ nation on
whet her or not he is satisfied beyond a
reasonabl e doubt that the person on the video
is the Accused. At pg.416, M. Justice Cory
...pointed out that the video tape in that
case had not been altered or changed, and
that it depicted the scene of the crine, and
therefore was adm ssi bl e and rel evant

evi dence.

Counsel submtted that N kol ovski does not
contenpl ate what happened in the case at Bar.
Here he says that the format of the inmages on
the video tape were altered in order to
permt the use of the conputer software to
enhance the quality of the imges. A portion
of the stills were bl own up, which can only
be done when the inmage is digitized. The
format al so --

And that's really all that Fredericks has
done is blown themup so that -- as far as |
understand it, so that you can identify the
i ndi vi dual pixels and take neasurenents not of
feet and inches but of neasurenents between the
pixels to illustrate nmovenent. And | m ght add -
and 1'lIl come to this in a mnute in the report -
he's then gone on to say, "I've conpared that with
a fixed object in the roomto nmake sure that | am
-- the measurenents that |'mtaking have a
conparison to validate the neasurenents that |I'm
maki ng. "

The format al so --
This is at the top of page 18.

The format al so al |l owed specific portions of
the video inages to be isolated and the
l[ighting to be altered. |In doing so the
W tness suggests that the quality on the
vi deo tape was not sufficient, and needed to
be better. Hence, the format of the original
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vi deo tape was changed, and cannot be put
i nto evi dence.

M. Ruttan submtted that the work done
by...Fredricks does not anobunt to alteration
or tanpering with the original video...wthin
t he nmeani ng of the words [suggested] used by
Cory, J.

And there's no tanpering in this case. |It's
sinply a devel opnent of an image that can be
i nterpreted.

In the bottom of paragraph 77, the w tness --
M. Justice Hood concl uded:

Accordingly I find that Constable Fredricks
vi deo slides and other work product are
adm ssible into evidence.

The case at Tab 9 is the case that |
mentioned of the fire in the hangar at the
Wi tehorse Airport. 1've only included -- this
was a very long trial decision and |I've included
the index and the introduction to the case, but
t hen gone straight to the issue of the
surveillance evidence. There was -- this is at
paragraph 98 at the bottom of page 35.

On January 18, 1999, a black and white Delco
Done canera was | ocated on the northwest
corner of the Witehorse airport term nal
buil ding, which is |located --

Near a hangar. Paragraph 99:

Grant Fredericks was qualified as an expert
in forensic video analysis, including
phot ograph conpari sons.

And then it sets out some of his history
which allowed the trial judge in this case to
accept his evidence as an expert. And then he
reviewed in his evidence on page 37 the i mges
that he had | ooked at and was particularly
concerned, as it happens, if you go to paragraph
105, to an inage nunber 2082. \What the trier of
fact was trying to determ ne was the cause of the
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fire and whether there'd been evidence -- | think
was whether or not there was evidence -- well, the
guestion was whet her or not the people had been
usi ng oxyacetyl ene torches on the roof had caused
the fire. So one of the issues was when was there
sone evidence of flashing or fire or snoke shown
on the surveillance video.

There is, at the top of page 39, there is
reference to an expert who was called by the other
side, the defence expert, who was a Dr. Rudin, a
forensic expert with inpressive academ c
background as well as video anal ysis experience,
and his evidence is summarized. | don't think it
matters for the purposes of this argunent, but it
is apparent to nme that Fredericks evidence was
accepted over that of the defence expert, and
certainly the plaintiff was successful in the
trial.

|"ve included the Court of Appeal ruling at
Tab 10 in that -- of the binder just to point out
that, in paragraph 18 on page 7, the Court of
Appeal sinply nmade reference to the video
surveill ance evi dence.

If I can turn now to the issue of the report
itsel f.

THE COWM SSIONER:  1'd li ke to know what he did to
reach his concl usion.

MR. BUTCHER: Well, | think, then, that we're going to
have to go through report in --

THE COW SSIONER:  Well, it seens to start at the top
of page 11.

MR, BUTCHER: Well, there's -- | think really you need

to go back to page 4 because the first thing he
says, about three-quarters of the way down the

page:

In order to conduct an accurate and reliable
exam nation of the video inmges, | transcoded
the MPEG-1 file into an unconpressed . AVl
file using Virtual Dub with the brightness
val ue at +19% and the contrast set at +12%
This file was then inported into the Avid
Medi a Conposer Forensic Video Anal ysis
System The Avid System assists in the

exam nation of notion video and provides a
val uabl e denonstrative tool for the court.
The Avid Systemis also used to stabilize
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shaky video in order to nmake the video easier
to view and conprehend, while stil
mai nt ai ni ng the accuracy of the inmages.

And that is the first thing that he tells ne he
has done. He has stabilized the inmges that we
have all seen.

And you have to bear in mnd --

THE COW SSI ONER: That's stabilizing the i mages that

wer e taken.

MR. BUTCHER: Yes. And you have to bear in mnd as

well, the nmonent that I'mnost interested in where
the officers have given evidence that M.

Dzi ekanski noved forward, the camera is zoom ng
out throughout that period.

So that's the first thing he's done. He's
fed the data into a conputer system Then he has,
on page 11, begun the description of what he has
done. Particularly if we go to the -- he comments
generally on the video and then says this in the
second par agr aph:

The canera operator is 'hand-holding the
canera and the appearance of the video is
shaky. Also, at the begi nning DZI EKANSKI"'
nmovenent, the canera operator zoons out. The
canmera notion makes it difficult to detect

DZI EKANSKI ' novenent. |In order to overcone
the canera notion, the imges were stabilized
using the Avid Media Conposer. Due to the
significant notion, the stabilization was
done manual ly using ' Key Frane' adjustnents.
The Key Franes are used to |ock the video

i mges to reduce canera notion in three

di mensi ons:

X, Y and Z, side to side, up and down and in and
out.

Just dealing with that point alone, M.
Commi ssioner, that's the kind of assistance that |
say would be very hel pful to you.

THE COWM SSI ONER: | still can't detect how he reached

hi s concl usi on about the steps.

MR. BUTCHER:. Well, then we're going to have to carry

on.

[ This] The stabilized result, included as a
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video attachnment to this report, |ocks non-
nmovi ng objects within the field of view of
the canera so they retain relatively still --

That should be "remain", | think.

-- even [when] while the canera is in notion.
The stabilized result allows the viewer to
see the novenent of each of the people in the
scene w thout the distraction of the up and
down and in and out notion of the canera.

And then he describes what he is seeing, and
t hat description goes on and then he goes to page
13.

The images fromthe canmera provide a two-

di mensi onal perspective of the scene.

Reverse Projection/Photogranmetry assists
wth a scientific analysis of positional
changes by assessing the rel ati onshi p between
DZlI EKANSKI and the fixed objects in the
scene. As DZI EKANSKI noves forward, toward
the wall in the background, he noves further
away fromthe canera and therefore becones
smaller in the imge.

And by the way, My Lord, if -- sorry, M.
Comm ssioner, if you could be given Exhibit 44.
This is to respond to a question that you asked
M. Rosenbloom |In the tinme that |'ve had since
this -- this plan as well, that | don't know the
exhibit nunber. | just refer you to that because
you asked a question about what we know about the
ot her side of that counter. That was one of the
i mages that cane to ny m nd.

Cetting back to the report, he says:

As DZI EKANSKI noves forward, toward the wall
in the background, he noves further away from
the canera and becones smaller in the inmage.
However, since the canmera is at approximately
the sane | evel as the back of DZI EKANSKI'
head...objects in the background at head

level will remain at head | evel (the horizon)
making it difficult to assess small changes
in distance as he noves forward. Qbjects
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near his waist will change slightly nore in
relation to DZI EKANSKI's position, but only
if he noves significantly closer to the wall.
Smal | novenents of a few steps nmake it
difficult to observe w thout conducting

Phot ogrammet ri ¢ neasur enents.

That's probably a key sentence.

Al so, since the canera is zoom ng outward,
provi ding a wi der image while DZI EKANSKI is
in nmotion, the novenent naturally nakes him
to appear snaller.

In order to determne if DZI EKANSKI is
actually in notion, a calculation show ng the
per cent age of change in his size conpared to
t he percentage of change in the size of the
fixed counter will help to show whet her

[ he' s] DZI EKANSKI is actually noving away
fromthe counter or if he is sinply adjusting
his weight fromside to side.

Each of the inmages in the video has 640
pixels fromleft to right...and 480 pixels
fromtop to bottom..A pixel is a Picture
El ement .

| take it, M. Conmi ssioner, you know what a pi xel
is. Wien | first didthis, | didn't.

THE COMM SSI ONER: Wl |, | do.
MR. BUTCHER

There are 307,200 pixels in each image. The
pi xel s are like dots in a photographic inage
and make up each finite point in the inmages.
Each finite pixel is described as [an] X
position and [a] Y position.

The image on the --

And then -- so what he is doing, as is shown, is
he's used anot her program cal |l ed Adobe Phot oshop,
a programthat I'mtold by the expert has been
around for 20 years, to give each pixel position a
unique identifier, and it's really a position on
the grid, |I think. Then he goes, at the top of
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page 14, to identify where the -- how he has
assessed the novenent of Dziekanski by reference
to fixed i mages and where they have noved
according to the nunber of pixels that they have
noved.

So that is set out on page 14 show ng how

the --

THE COW SSIONER: | understand it. | got it.

MR. H RA: David, he also does a second analysis, top
of page 15 --

MR BUTCHER  Yes.

MR. HRA: -- in order to test the nethodol ogy.

VR.

BUTCHER. There's -- and there is a control, if you
like, wth respect to this testing, and that is
referenced at the top of page 15.

In order to test this nethodol ogy, a second
fixed area within the i nage was neasured
between I mage A and Image B...a line on the
wall in the ground (sic) [behind] above

DZlI EKANSKI head is visible running left to
right fromthe light reflected advertising
sign to the green post to his right.

So, in other words, what he does is | ook for
sonething that is fixed in all of the imges and
measures the novenent in conparison to that fixed
image to test whether his mat hematica
measurenents of pixels are correct. He goes on to
say, just towards the bottom of page 15, that the
margin of error is less than 1 percent.

This kind of analysis is clearly not
sonet hing that you or anybody in this roomcan do
unassisted. It is clearly the kind of evidence
that requires expert assistance.

THE COW SSIONER: All right. | think you've nmade your
poi nt .
MR. BUTCHER: Thank you

THE COW SSI ONER: Any ot her counsel ?

MR.

MR.

McGOMN: M. Comm ssioner, perhaps just before ny
friend sits down, | wonder if it mght be hel pful
if he would identify for the record, the area in
which he'll seek to have the witness qualified.
Sorry, if I put you on the spot.

BUTCHER: | was going to have him broadly qualified
in forensic video analysis, frankly. But if there
-- 1 f Comm ssion counsel or others want me to
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qualify himin a nore narrow area, |'mcontent to
do that. | see this as very nuch part of a broad
range of skills that this wtness has and woul d
bring to any particul ar problem

SUBM SSI ONS BY MR HARRI S ON BEHALF OF CORPORAL MONTY
ROBI NSON:

MR HARRIS: M. Commssioner, it's Reg Harris, counsel
for Monty Robinson. | wll try and be very brief.
| support and join ny friend, M. Butcher, in the
application. | have a few very brief comments.

First of all, I echo what M. Rosenbl oom so
el oquently stated that, as you are aware, this is
not a trial process, this is an inquiry process,
and the traditional rules of evidence are somewhat
| axed (sic). Gven the very inportant and the

notice -- or not notice, but the potential for
finding a msconduct, this evidence is extrenely
i nportant.

As well, | would expect that M. Kosteckyj

and M. Rosenbl oom given their strong vigorous
and expert cross-exam nation of these police
officers --

THE COWM SSIONER: | don't think you'll get any
argunment on that point.

MR HARRIS: Once -- M. Rosenbloomr will not argue with
me on that. But both of these counsel put to
t hese officers, challenging themto show on the
vi deo where M. Dzi ekanski was backing up and
reversing. That nmakes it a very live and rel evant
i ssue on --

THE COW SSI ONER: There's no question it's rel evant.

MR HARRIS: Al right.

THE COW SSI ONER: The question is the cost benefit,
and that goes to weight and rel evancy. The wei ght
coul d be overwhel ned by prejudice.

MR HARRIS: Well, with respect to your coments, no
guestion it's relevant, it has a significant high,
hi gh degree of relevancy, and in ny respectful
subm ssion, that carries a strong, strong weight.

In terns of cost, in ny respectful
subm ssion, this evidence -- we've had conpl ex,
conpl ex nedi cal evidence that we've managed with
experienced counsel to get through it in an
efficient fashion. |In ny respectful subm ssion,
this can be got through in an efficient fashion.
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There was another comment | had. The ot her
comment | had was with respect to -- the further
poi nt of relevancy was simlar to your commentary
about whet her or not the canera was physically
nmoving at certain point in tines (sic). The R .
G 1l case touches on that and how this type of
evidence is of assistance. VWhile I'm m ndful that
there is sonme difficulties for M. Rosenbl oom and
Kosteckyj, given the timng of this, it was not
designed to occur that way. It did occur that
way, and it would be nost unfortunate to conme this
far and fall short of receiving what is very
rel evant and inportant evidence. Thank you.

THE COW SSIONER:  |Is there any reply?

MR HRA |'mhappy to address timng issues although
| suspect | mght be going into a hornet's nest.

THE COW SSIONER: No, | don't need to hear about that.

MR HRA | could tell you that I first saw this at
12: 20 Sunday norning, that's a.m

THE COW SSIONER: Wl |, that's sooner than your
friends did. Anyway, any reply?

REPLY BY MR ROSENBLOOM

MR, ROSENBLOOM At least M. Hira had it 24 hours

before I did then.
| listened carefully to ny learned friend,

M. Butcher. | didn't hear himexplain to you,
M. Comm ssioner, why there wasn't at |east the
courtesy of conmunication to the parties, to
nyself, to M. Kosteckyj, and to the Conm ssion
that indeed a report was being prepared and was
comng |late, and that we should anticipate it by a
certain date.

THE COW SSI ONER: Too bad | can't order costs.

MR, ROSENBLOOM I ndeed. But | didn't hear an

explanation for that. | hear from M. Butcher
about problens in securing --

MR HRA | was prepared to provide a bit of that,
but --

MR. BUTCHER: And, with respect, the process here has
al ways been counsel communi cate with Comm ssion
counsel and Comm ssion counsel distribute
materials. That's the process that we' ve set up
and everybody has abided by it.

THE COW SSI ONER:  Yes, | heard that.

MR. ROSENBLOOM | agree with that. | agree with that,
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M. Butcher. The question is not the distribution
of the report. The report in fact cane to

Comm ssion counsel, as | understand it, Mnday
nmorni ng or | ate Sunday night by e-mail and was
distributed efficiently to the parties Mnday of
this week.

THE COW SSI ONER:  Gentlenen, | want you to go on to

your next point.

MR. ROSENBLOOM  Thank you. The second point is in

reviewi ng the cases that M. Butcher nmakes nention
of, | don't see this witness, M. Fredericks,
being qualified in the area of neasurenent of
nmovenent, and | stand corrected, fromwhat |'m
readi ng, but he appears to have been accepted, and
again | nmade the point earlier that | don't know
if it was ever challenged in any of these cases,
but he's accepted in the field of forensic video
anal ysis where he's conparing one video fornmat to
another. He's converting one video systemto

anot her and things of that sort.

This is a very different matter. This is a
matter of the analysis of novenent by way of
measurenent, which is through this area of
photogrammetry. | just don't see it in the cases
that he has indeed testified and been given --
granted expert status to give an opinion in
respect to that matter. Those are ny remarKks.
Thank you.

THE COW SSI ONER: Because of the inportance of this

matter, I'mgoing to attenpt to deal with it.

"1l adjourn, and I'Il let counsel know within the
next short while whether or not |'m capabl e of
giving a decision. So stand by.

( PROCEEDI NGS ADJQURNED)
( PROCEEDI NGS RECONVENED)

THE COW SSI ONER: Because of the pressure of tinme, ny

reasons are going to be short. | begin by saying
that it is unfortunate indeed that proper notice
was not available. But | amof the opinion,
nonet hel ess, that this wi tness can be call ed.

He will be called a s forensic video anal ysis
expert. It remains to be seen what speci al
experti se he possesses relative to the opinion set
forth. Utimately, it may well be that all of
these matters will be a question of weight to be
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attached to the opinion.

The evidence may be quite relevant to the
interests of the officers and this overbal ances
the problem of | ateness of this evidence com ng
forward. Accordingly, that will be nmy ruling.

Now, when will we comrence?

MR BUTCHER: | am not aware of what schedul e has been

set for the w tnesses.

MR Mo GOMNAN: M. Comm ssioner, we have, in addition to

M. Fredericks, two witnesses remaining. There's
a Dr. Janke, who is a psychiatrist. He is

avai | abl e Thursday of next week, and |I'mgoing to
suggest that we resune on that date to hear from
him At this point, we are attenpting to arrange
for M. Nickel, who is a use-of-force expert who
has been proposed by M. Kosteckyj. W're trying

to arrange himfor Friday. | understand he's out
of town but may be avail abl e by tel ephone Friday
of next week. |'mgoing to suggest that we

comrence again on Thursday and attenpt to continue
through Friday with M. N ckel

Then the matter remaining to be determned is
when we hear from Fredericks who | understand may
only be available on the 29th of this nonth.

MR BUTCHER: No. Since | |ast addressed that issue,

he is giving evidence in New York next Friday and
antici pates being avail able the foll ow ng week,
which | think is the week comrenci ng the 25th, and
| think the 25th is an Anerican holiday, so on
days conveni ent during that week, | think.

THE COW SSIONER: Now, this is a narrow point and |I'm

not going to allowit to interfere with the
schedul e we' ve previously set forward as to the
time that the argunents are to be exchanged and
the time wwthin which we're going to hear verba
evi dence.

However, with reference to one thing at a

time here, |I'm suggesting, then, that Thursday we
hear the evidence as nentioned, and Friday you're
saying the use-of-force -- what was that chap's
name?

MR McGOWMAN: It was M. N ckel.

THE COVM SSIONER: M. Nickel ?

MR MGWAN. Yes. OvVv N ckel.

THE COW SSI ONER:  Now, what is the date --

MR BUTCHER: If | may, | wll speak to himto see if

he's avail abl e Monday or Tuesday of the follow ng
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week.

COMM SSI ONER: There's no chance of either the
Thursday or the Friday of next week?

BUTCHER: No, he's -- he's giving evidence in New
York on those days.

COMM SSIONER: Now, this is short notice for you,
M . Rosenbl oom

ROSENBLOOM  Yes. Firstly, M. Butcher, |I'msorry,
are you -- |I'mconfused here. Are you saying that
your witness is available Monday and Tuesday?

What date, please? Can you give ne the date?

BUTCHER | think it's 25 and 26

ROSENBLOOM  So we're tal ki ng about Monday, the
25th and Monday (sic) the 26th of May, correct?

BUTCHER: Monday and Tuesday of that --

COM SSIONER: That's a week this Mnday?

BUTCHER  Yes.

ROSENBLOOM  The 25th is an Anmerican hol i day.

COM SSIONER: Wl |, what's that got to do with --

ROSENBLOOM  Yes, it is, Menorial Day.

BUTCHER  Yes.

ROSENBLOOM  So are you saying that in spite of
that fact, you believe the witness will be
avai lable on the 25th. So it's the 25th and 26th
which leads to the following: Cbviously if this
witness is to be called, we want the opportunity
to retain counsel (sic) for rebuttal report, and
that being the case, it is likely that in that
situation, we will also be calling oral testinony
if indeed we acquire a rebuttal report. So | want
to make sure that the timng is there for both M.
Frederi cks' evidence and for any witness that we
m ght conme forward with for rebuttal. | can
assune, | hope, that we can do it on those sane
dates, assum ng w tnesses are avail abl e.

COM SSIONER:  All right. | think that that's a
sensi ble plan. The report that we just considered
has an awful lot of information in it. And you
realize | haven't had the tine to go through and
say what is relevant and what is not. |'m
focusing on the three steps, and it does appear to
me that the rest of it, anybody can |l ook at it and
see.

BUTCHER | wouldn't disagree with that with
respect to much of the report, although it would
be ny subm ssion that there may be ot her smal
pi eces of the report that may be of assistance;
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for exanple, with respect to the position of
Robi nson's |lower linbs. But there is nmuch in
there that is narrative and conmentary.

THE COW SSI ONER: Yeah, there's no doubt about that.

UNI DENTI FI ED SPEAKER: |' m just wondering if --

THE COW SSIONER: All right, then. W're going to
adjourn until -- will ten o' clock do it?

MR. McGOMN:.  Unless there's sone indication that that
time mght be insufficient, I think we should
start at 10: 00.

THE COW SSIONER: Well, 1'mgoing to hope that 10:00
will doit.

MR. McGOWAN:  Next Thursday.

THE COW SSI ONER: So ten o' cl ock next Thursday. |
don't have the date.

MR MGWAN. And I'Il wait to hear from M. Butcher
and M. Rosenbloomas to the specifics of the
availability of their witnesses and we'l|
communi cate with other counsel.

MR. ROSENBLOOM Yes. And also |I'mnot speaking for
M. Butcher who -- M. Kosteckyj who had to | eave.
"' massum ng that he's going to be avail able on
the 25th of May, although | can't speak to that.

MR. PARHAR | haven't spoken to himabout that either,
and 1'Il find out, but I assunme that that should
be fine.

MR. McGOMN.  Thank you.

THE COW SSIONER: All right, then. Counsel, thank you
for your expedited argunents.

MR. ROSENBLOOM  The hearing is now adjourned until
Thur sday, May 21st at 10:00 a.m

( PROCEEDI NGS ADJOURNED TO MAY 21, 2009 AT
10: 00 A M)



