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Duane Macl nni s
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Vancouver, B.C
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REA STRAR. Order. This hearing is now resuned.

COM SSI ONER: Yes. Good norning, all.

VERTLIEB: M. Conm ssioner, | think we shoul d deal
with the next witness and then take a break
because there are just sone procedural issues we
need to visit. And that way we're not going to
i nconveni ence M. Maclnnis or other counsel on
this evidence.

ROSENBLOOM  Thank you. Good norning, M.

Comm ssioner. | call to the stand M. Duane
Macl nni s.

DUANE Macl NNI'S, a wi t ness,
af firned.

REG STRAR: State your full name, please.

Ful | nanme is Duane Dennis Maclnnis, D-u-a-n-e,
Denni s, Maclnnis, NM-a-c, capital I-n-n-i-s.

REG STRAR: Thank you. Be seated. Counsel.
ROSENBLOOM M. Maclnnis, if you would speak into
the m ke and speak forcefully.

| seek to qualify this witness as an expert

in the field of nmechanical engineering, in

i nci dent and acci dent reconstruction, and with an
applied specialty in forensic photogrametry. |
do not know ny friends' position in respect to
this application and | await word fromthem before
| carry on with ny exam nation
COM SSIONER:  Is there any objection to that? Al
right. The witness will be so accepted with those
qual i fications.

ROSENBLOOM  Thank you.

EXAM NATI ON | N CH EF BY MR ROSENBLOOM

C

>0 >

M. Maclnnis, you have filed your curricul um
vitae, your résumeé. | just want to highlight
certain areas of your résumé before carrying on
with nmy exam nation in chief.

Firstly, sir, you have an engi neering degree
back in 19727
Yes, | do.
And that is in nechanical engineering?
Yes, from Carlton University.
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And you are a registered professional engineer in
three jurisdictions including Ontario and British
Col umbi a?

That's correct.

You are a nenber of a nunber of professiona
associations relating to the engineering field?
That's correct.

They're all set out in your CV. Your professional
experience, sir, you were a founder and senior
engineer with a firmknown as MEA Forensic

Engi neers and Scientists; is that correct?

That's correct.

And that dates back from 1982 until the present?
Yes. The conpany was founded in 1982.

And you are a director of that firnf

Yes.

And you are the senior engineer?

Yes.

And this firmis Canada's | argest forensic

engi neering and scientific firm is that correct?
That's correct.

You have testified in hundreds upon hundreds of
cases in the Canadian courts in respect to

i nci dent and acci dent reconstruction?

Yes. | believe it's 140 ti nes.

And you have testified in British Colunbia courts
and in many other court systenms, and that's al

set out in your résumg?

Yes.

You have carried out research projects, and
they're all set out in your résune, but there's
one research project in particular that you woul d
like to draw attention to as it relates to the

i ssues at hand at this comm ssion?

Yes. | researched the historical devel opnent and
proofed the mathematics for two-dinensional and

t hr ee- di nensi onal phot ogrametry.

And what quite does that nean?

As engi neers, before we can use nmat hemati cal
nmodel s or techni ques, we have to understand how

t hey work and how they don't work, their strengths
and of course their Iimtations, and that's what |
did many years ago.

Moving on in your CV to your publication area, you
have aut hored a nunber of publications in the
field of engineering?

Yes.
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And there's one in particular that you would I|ike
to draw attention to that, again, relates to the
subject matters at hand?

Actually two, the first being "An eval uation of
rectified bitmp 2-di nensi onal photogrammetry and
its application with PC-Rect," and before that
"The application of photogrammetry in accident
reconstruction.”

And you have given nunerous |ectures and
presentati ons?

Over the years, yes.

And again, fromyour CV, reference to one in July
of 1990 relates to the matters at hand?

Yes. There was a conference in Vancouver of the
I nt ernati onal Association of Accident
Reconstruction Specialists, and | gave a
presentation and a | ecture on two-di nensi onal

phot ogrametry.

In terns of training and professional devel opnment,
there is sonmething to draw to the Conm ssion's
attention in Septenber of 19907

Yes. | attended a photogrametry workshop put on
by the Society of Autonotive Engineers in Detroit.
Fair enough. Mwving to ny exam nation of you, M.
Macl nnis, you agree with the evidence that's

al ready presented to this Conm ssion that M.
Pritchard' s canera hei ght when he took this
footage i s unknown, correct?

Yes, that's ny understandi ng.

You al so have heard evidence, and do you agree
that there was only one discrete spot or point to
| ocate on M. Dziekanski's body for purposes of
measur enent anal ysi s?

Yes, that being on the upper collar area.

And only that one?

That's correct, one spot in space.

Accepting those two weaknesses - firstly, the
weakness of not know ng the canera hei ght, and
secondly, the weakness of not having a second

di screte spot on the body - had you been called
upon to render an opinion wth photogrametric
anal ysis whether M. Dzi ekanski noved forward or
backwar ds, could you have done so0?

No. And really | don't think anyone could. The
mat hematics just aren't there.

Do you then agree with M. Hird-Rutter that with
only one discrete location or point on M.
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Dzi ekanski 's body, one cannot possibly carry out
such an anal ysi s?

That's correct. You really can't tell where the
spot is in space, whether it's close or far from
the canera. It's just inpossible.

Now, M. Fredericks testified yesterday, as
understood him that he did not carry out a

per spective photogrammetric analysis. Do you
agree?

Vell, | think he was ultimtely unable to although
he may have attenpted to.

Why do you say "al though he attenpted to"?

Vll, by the nature of his report, it appeared to
be representing itself as a canera reverse

proj ection photogrametry techni que.

But was it possible for himto do that?

No, of course not. Not with just the one point on
the collar.

M. Fredericks states in his report that his
second point of reference in terns of discrete

| ocations to do analysis, in addition to the top
of the collar, was the bottom of the jacket. You
have read that?

That's what his report says, yes.

Now, we know that wasn't possible, was it?

No. It's quite clear fromearlier franes on the
video that the jacket is rmuch | ower than wai st

| evel, down near the gentleman's buttocks.

Now, understanding that and hearing M.
Fredericks' evidence yesterday as to what that
second point of reference was, what are your
coment s?

| think he amended his report to read that that
poi nt shoul d have been characterized as the top of
the counter, | believe.

Yes?

Which is of course unrelated to M. Dzi ekanski
And as M. Dzi ekanski noves in any direction,
vertically or forward or backwards, that point --
that | ower point on the jacket is going to travel
up and down.

Wuld we be assisted if you did a diagramw th the
flipchart to explain exactly what you're saying?
It mght help. Again, using the format set up by
M. Hrd-Rutter yesterday, |'ll draw over here in
bl ack a representation of a canera, although they
don't look like that any nore. And | wll --
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THE COW SSI ONER: You haven't seen nine.

A

Pardon ne, sir?

THE COW SSI ONER:  You haven't seen ny canera.

A

It's a perfectly adequate canera, |'m sure.

And I'll draw a horizontal green |line which
represents just that, a horizontal green line, not
to represent the canera pointing in that direction

necessarily. And I'll put another green |line down
here. Then in black, I'll draw M. Dzi ekanski
with his collar and jacket, again not to scale, of
course. And inred, I'll put the counter here.
And this |lower green -- the upper green ray, of
course, |'ve just represented the canera as being

approximately at collar height, so that upper
green line intersects the collar area. The | ower
green line is the line that just nips the top of
the counter, the ray, going back to the canera.
And as you can see here, it intersects the jacket
at two di stinct points.

And if M. Dziekanski hypothetically is on
rails so that's he's noving wthout any verti cal
nmotion but just noving backwards and forwards,
then of course that dot on the jacket, no
surprise, is at atotally different point between
t hose two positions.

MR ROSENBLOOM
C

O >

O >

O O O >

And it's sonewhat trite, but where does that |eave
one in terns of neasurenent anal ysis?

Well, the bottom point is neaningless as far as
any photogrammetric analysis i s concer ned.
And if the bottom point is nmeaningless, | assune

it's nmeaningl ess because really that bottom point
has no fixed address. Could it al nbost be put that
way ?

Yes. It's noving on the jacket, no fixed address.
And so it nmoving on the jacket, measurenent
conpari sons between one i nage and anot her takes us
wher e?

It has no neaning technically or froma

phot ogrammetri c perspecti ve.

Thank you. You nmeke great effort in your report
to do a notion analysis, correct?

Yes, between franmes A and B.

Yes. And one finds your notion analysis work in
an appendi x, Appendix A to your report, correct?
That's correct.

It appears that nust have taken you a long tine.
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Didit, sir?

It was tinme consuming, yes. |It's tedious work
going forward two franes, back one frane, three
steps forward, two steps back kind of thing, to
detect the subtle notions of M. Dziekanski frane
by frame, particularly his shoul ders and collar

ar ea.

So what were you attenpting to achieve in doing
this anal ysi s?

| wanted to know how nuch vertical notion -- how
much apparent notion of M. Dziekanski was due to
just his changing positions of his body frame by
frame, so that if we were able or were attenpting
to conpare two frames, that we were conparing
apples to apples, if you |ike.

And a variance in vertical analysis between one
frame and anot her woul d have what effect on M.
Frederi cks' net hodol ogy?

Vell, he's -- even if the nethodol ogy was correct,
whi ch of course it's not, he would be neasuring
two things that have noved with respect to one
another. So | was attenpting to determ ne what
frames m ght be otherwise simlar in their
vertical notion.

So adopting for a nonent M. Fredericks' flawed
met hodol ogy, as you put it, ideally M. Dzi ekanski
woul d be on a rail and would maintain the sane
vertical height throughout the franme revi ew?

Yes. And of course he's not on a rail so what we
have to do is conpare two images that are
vertically simlar.

Al right.

| f he has cyclic behaviour in his notion, which it
appears he does in 2D, then we need to pick two
frames that have himat the sane point in that
vertical notion.

Al right. And we'll go there by first |ooking at
your Appendix A. And just so we all understand

t he appendi x, you have taken the viewi ng frane by
frame and we see a little ways down your appendi X,

a frame 5678. |s that correct?

5678, yes, is corresponding with Inmge A

And you' ve darkened that line. |s that because
that is the frane that M. Fredericks uses as

| mge A?

Thank you. Yes, that's effectively |Inmage A
Al right. And then we go nmuch further down, in
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fact to the next page, and we -- ny printer hasn't
done this very well. What frane is identified as
| mge B?

A 5749.

C 5749, yes. And you have darkened that, and that
shows the freeze frane of that and the novenent of
M. Dziekanski in that frame, correct?

A Yes. Wiere he was in a qualitative sequence of
his notion, that's correct.

C Ri ght. Now, we see that throughout this three-
second period, based upon your analysis in
Appendi x A, M. Dziekanski is nmoving up and down
and up and down and swaying fromside to side; is
t hat accurate?

A Yes. There's an irregular but cyclic notion to
him laterally and vertically.
C And so if | can refer to that, if one was charting

it, as a wave, it's fair to say there were peaks
in ternms of height and troughs in ternms of height?

A Yes, relatively speaking.

C Al right. That being the case, is it fair to say
that M. Fredericks was selective in the two
frames that he chose for analysis, Frame A and B?

A It appears that he used, for his Frane A, a
position of M. Dziekanski which was near the high
point, and for his Frame B it appears that M.

Dzi ekanski was at a | ow point actually, just
bef ore he was tasered.

C And sir, is there a consequence to that in terns
of science?

Yes. To go back and accept, hypothetically for
the nonment, that his anal ytical technique was
correct, then he's picked two spots which woul d
tend to overstate the vertical notion, because he
starts high, ends |ow

C And the nmeasurenents that he would take - again
accepting his flawed nethodol ogy for a nonent -
woul d have no neani ng because the vertical had not
remai ned constant between the two franmes?

A Well, it would have a neaning in that the errors
woul d be unmanageabl e and the results woul d be
wrong basically.

C Sir, for the nonment, forgetting all the flaws, as
you and M. Hrd-Rutter suggest, in M.

Fredericks' nethodol ogy, and for the nonent
adopting that flawed nethodol ogy, if M.
Fredericks had been asked to anal yze different
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frames -- and I'mgoing to put two frames to you
Looki ng at your chart, Appendix A if he had been
asked to view as the first franme in sequence 5706,
you woul d agree that's a |l ow point in the shoul der
and col | ar novenent ?

Yes, it is.

And he was asked as a conparison to choose as

| mrage B, franme 5735. Do you see that?

Yes.

And that is at the peak of a wave, correct?
That's correct.

Now agai n, accepting all the flawed net hodol ogy,
but adopting it for a nonment, had those two franes
been chosen, what woul d have been M. Fredericks
anal ysis and what woul d have been his concl usi on?
Well, the analysis would be the reverse of what
he's done. He would have started with M.

Dzi ekanski at a | ow point and ended with M.

Dzi ekanski at a high point in this peak/trough
behaviour. And if the nethodol ogy was to work, it
woul d probably have M. Dzi ekanski reversing
towards the camera.

Because his i mage woul d get |arger?

Yes, his inmage would be larger in his second inage
fromhis first.

And so one woul d have concl uded, based upon his
approach, that M. Dzi ekanski was novi ng backwards
during that period; is that correct?

Very likely, yes.

Thank you. You distil down your analysis at
Appendi x A in your report starting at page 3 and
going on to page 4; is that correct?

Yes. There are two tables there, tables 2 and 3.
Yes. And those tables 2 and 3 sinply highlight

t he peaks and vall eys or peaks and troughs of the
wave that we've been speaki ng about?

That's correct. M. Dziekanski was both swaying
left and right and he was -- his shoul ders and
collar area were rising and falling.

Thank you. At page 5 of your report under the
anal ysis of M. Fredericks' work that he's brought
forth to this Comm ssion, you say, in the second
par agr aph under that headi ng:

There are three critical errors in the
Frederi cks anal ysi s.
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The first:

the measurenent errors are close to the
differences in the val ues neasured

And then you have a full set of paragraphs to

el aborate on it. | wonder if you very briefly can
explain why you say that is fatal to his anal ysis.
VWhat |'ve done -- and it's, as ny dad used to say,

heavy sl edding on page 5, mathenmatically. Wat
|"ve done is expressed the changes between |Image A
and B in terns of pixels rather than percent.

It's sinply the inverse of the nethod used by M.
Fredericks. And what |I find is a 4.5 pi xel

di fference between Frane A and B on the collar

hei ght of M. Dzi ekanski and the so-called length
between the collar and the top of the counter.
And his error fromhis own nethod works out to
about 1.2 pixels. So even if everything el se was
correct, we've got at least a 1.2 pixel error in
t he measurenents by his own nunbers, which is a
pretty high percentage, pretty high fraction of
what you're trying to neasure.

The second point you make in terns of seeing
critical error is in the fact he cannot neasure
the sane two points on the jacket. | think you've
really spoken to that, but very, very briefly,
what are you sayi ng?

Well, the bottompoint is noving, naturally.

Yes. |If you had a distinguishable or discrete
second spot on M. Dziekanski's body, could you do
phot ogramretry and do an anal ysi s?

You m ght be able to get sonme useful information
out of the photograph, yes. It wouldn't neet the
standards of geomatics and M. Hird-Rutter, but
you m ght be able to do sonething nmeaningful with
it. But we'd need a target on the jacket --
forgive ne. The term"target"” is just referring
to picking points off a photograph. You' d need a
spot on the jacket that was repeatabl e between
Frame A and B, such as a belt or a button or
sonet hing of that nature, and nmake sone
assunptions -- as frail as they may be, nake sone
assunptions that there's no dinensional change in
the jacket due to elasticity or body notion
between Frame A and B. You might be able to do
sonmething with it.
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Meani ng where a jacket creased in one novenent as
opposed to anot her?

Yes. Yes.

The third point you make in ternms of critical
error relates to the fact there is vertical
novenent, and you've al ready spoken about that.
|s there anything nore you want to say about it?
| don't think so. It's just inportant to be
conpari ng apples to appl es.

Finally, M. Mclnnis, you state at page 6 --

COWM SSI ONER: Excuse nme a mnute. In your first
point, in order to reach your analysis under your
point 1 under "Analysis," you said that you used a
pi xel analysis, and 4.5 pixel difference and you
had a 1.2 pixel error.

Yes, sir.

COW SSI ONER: Now - -
How did | get there?

COW SSIONER: No, no. Conpared to -- what was the
ot her nmethod? What was M. Fredericks' nethod?
As | understand M. Fredericks' nethod, which
haven't seen before, by rescaling Image B or
conparing Image B to Inage A by a scale factor, he
got it reduced, | think, to 78 percent, was it, of
hi s original dinmension?

COW SSIONER:  So he's using a nunbers difference?
Yes, he's using 78 percent --

COW SSIONER: A distance difference? Distance in
terms of either inches or centinetres or
sonet hi ng.

Sir, he's doing it in terns of percent.

COW SSI ONER: Yes?

So that Image B, using the counter neasurenents,
which is notionally a vertical line, he has found
that the counter height in B, as | understand it,
is 78 percent of what it was in A

COM SSIONER: No, but in order to get there --
Yes, sir?

COW SSIONER:  -- don't you have to use a
measur enent ?

He's used pixels, which could as easily be
mllimetres or thousandths of an inch, or feet for
that matter. So he's -- have | --

COW SSI ONER: Yes.

Thank you, sir.

ROSENBL OOV

So finally, M. Miclnnis, at page 7 of your
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report, you state in part:
M. Fredericks' opinion that M. Dziekansk
is moving "nmethodically" towards the police
(and away fromthe canera) --

And |' m quoting your words.
-- Is not technically supportable..

M. Maclnnis, having heard M. Fredericks testify

yesterday, do you now have any reason to retreat
in any way or to any degree fromyour position?

A No. There's no technical support for those
fi ndi ngs.
MR. ROSENBLOOM  Thank you. No further questions.
MR HRA M. Mclnnis, ny nanme is Ravi Hra. [|'m
counsel for Oficer Kwesi MIIlington. | wonder,

M. Registrar, whether we could put before M.
Macl nnis Exhibit 158, M. Fredericks' report.

CROSS- EXAM NATI ON BY MR H RA ON BEHALF OF CONSTABLE
KWESI M LLI NGTON:

C Let's first of all deal with the canera position
Wul d you agree with ne that from your review of
t he video, you cannot see nuch, if any, of the
surface, the upper surface of the counter?

A That's true. There seens to be a bit of
reflection off the counter.

C And if you | ook at pages 11 through 12 of the
report, that is Exhibit 158, which depicts four
phot ographs, you can't see nuch of the top surface
of that counter, correct?

A We can certainly see the top surface of the
counter, and then there's a shelf above it, and
you can still see a little bit of the top of the
shelf fromthe obliquity of the ray fromthe
caner a.

C Poi nt being you can't see a lot of the top shelf,
correct?

You don't see very nuch depth to it, that's
correct.

No. VWhich woul d suggest that the canera angle is
not as you have depicted it in your diagram but
| oner than that, correct?

A And M. Dzi ekanski woul d probably be | ower as
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well. M diagramthat |1've drawn is not to scale.
| shoul d have taken pains to point that out.

THE COW SSI ONER:  No, you said that.

MR. H RA:

Oh, | understand.

Thank you, sir. But it's for illustrative

pur poses only.

| understand that.

Ckay.

That woul d suggest that the canera, |ooking at

t hese photos, was probably around the shoul der

hei ght in conparison to M. Dziekanski. Wuld you

agree with that proposition?

A | -- 1 don't know. | really don't know. | have
sone information about the stature of M.
Dzi ekanski, and his hei ght was just bel ow average,
| believe. But | would need sone nore information
on the cameraman hinself and of course the
assunption that it's the sanme fl oor |evel
t hroughout, which I'mpretty sure it is.

OO0 O

C Let's do it another way. |If the canera were
above -- | appreciate your diagramis not done to
scale. |If the canera were above the top surface

of the shelf, you' d be able to see nore of the
surface, correct?

A You know, qualitatively, | would agree with you,
but we've got a counter that's probably two feet
deep and then there's a shelf on top of it, and |

don't know how deep -- how broad that shelf on the
top is. So we've got to be careful about our
fi ndi ngs.

C " mtal ki ng about the shelf on top of the counter,
t he topnost surface.

A VWi ch appears to be a fair bit narrower than the
counter itself; is that correct?

C Well, let's be very clear. 1'Il point it out in
the report.

THE COW SSI ONER: Counsel, it's sonetines interesting
-- | don't know how wide this is, but in order to

get that -- go like that (denonstrating) -- at
t hat w dth.

MR HRA I'mtrying to get sone perspective, M.
Conmi ssi oner .

THE COW SSIONER: |'m just saying, fromwhat | can

glean fromthe picture --
MR H RA: Yes.
THE COW SSI ONER: -- and how nuch shelf | can see, if
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| assune for a nonent, which mght be a totally
erroneous assunption, that that shelf in the
picture is the same width as that shelf, | showed
you where ny eye would be in order to see the sane
anount that |'mguessing |'mseeing in the
phot ogr aph.

MR. H RA: Fair enough.

C So as | understand your evidence, you say despite
| ooki ng at these photographs, you can't nake any
comment as to where that canera is in relation to
M. Dzi ekanski's body?

A It appears, again - and this is not an opinion but
a suggestion - to be around the sane head hei ght
as M. Dzi ekanski .

C So head hei ght as opposed to shoul der hei ght;
that's your position?

A It's not a position. [It's an estimate.

C Ckay. Now, let's go to your Appendix A so we're
| ooki ng at Exhibit 160A. You were neasuring the
shoul der positions; is that fair to say?

A It would be nore fair to say | wasn't neasuring
them but estimating their novenent frame by frane.

C Fair enough. You were not estimting the novenent
of the top of the collar?

A The shoul ders and the collar. The upper body
ar ea.

C The entire upper body?

A No, just the shoulders and coll ar area.

C Al right. And on a two-dinensional surface,
which is what we're dealing with, a two-

di mensi onal picture, correct?

A That' s what a photograph is.

C | f one noves one's shoulder, let's say the right
shoul der, to the left, you will agree with ne that
in the shot taken from behind, the shoul der goes
| ower ?

A Wi ch shoul der, the one further fromthe canmera or
t he one cl oser?

C The one furthest fromthe canmera. That woul d be
the right shoul der.

A | f the canera is above the shoul der height and the
body rotates --

C Yes?

A -- with no other vertical notion of the shoul der,
then the shoul der furthest fromthe canmera would
appear to rise.

C Thank you. | had it the other way around. So
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thi s shoul der novenent that you see, up and down,
may al so be a turning novenent; would you agree
wth nme?

Towards the end there was sone turning, just
before |I understand he was tasered, and then the
shoul ders shrugged upwards rapidly. So there
appeared to be sone turning to M. Dziekanski's

| eft and dropping of the right shoulder, but | --
"' mnot an expert in kinesiology so that's just an
esti mat e.

But you have experts in bionechanics at your firm
is that correct?

Yes, we do.

Did you seek any opinions fromthemregarding this
matt er?

| had sone discussions with them yes.

And where did those di scussions take you? Wre
any of those discussions incorporated in your
report or your evidence?

| got sone confirmation of the notions that | was
seeing, the swaying left and right and the
vertical notion up and down of his body.

And are any of those discussions incorporated in
your report?

No.

Did you make notes of those di scussions?
| -- no, | don't believe | did.

Your report -- you've signed it. Are you

responsible entirely for its contents or did you
have sone assi stance?

No. |I'mresponsible entirely for it.

All right. Now, let's deal with your Inage B for
a nonent, which you note at page 5 of your report,
t he second-1ast paragraph. You note that, "I can
re-scale image B based on the counter
nmeasurenents..." Do you see that?

Yes, | do see that.

Now, why did you rescal e | mnage B?

It's a mathematical exercise. |It's determning
what fraction of counter height on B conpares to
the counter height on A So it's using M.
Fredericks' neasurenents to determ ne what scale
difference there is between the two draw ngs.

But - -

| didn't physically do anything with either of the
images. It was just using the neasurenents. And
the termrescale neans to nathematically rescale
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it.

C So you didn't nmake it larger? 1Is that what you're
sayi ng?

A That's correct. |'ve used M. Fredericks
nmeasur enent s.

C So you didn't change the pixel count or anything
of that nature?

A No.

C Al right. Now, you are aware, of course, that
M. Fredericks used five frames to do his
anal ysi s?

A He used a couple of frames either side of his
| mrage A and conpared themall to a single |Image B,
i s ny understandi ng.
Well, |ooking at --

MR. H RA: Perhaps the wtness could be given Exhibit
161A.

C As | understand that, and correct nme if |I'm w ong,

t hat appears to be analyzing five franes; would
you not agree?

A It seens to be.

THE COW SSI ONER: Just a nonent, though. It's five
frames conpared to one frane?

MR H RA: Yes.

A That's ny understandi ng, M. Conmm ssioner, that
he's taken another four franes and taken

measurenents off them and yet still conparing
themto | mage B

C And did you analyze -- did you conduct the sane
analysis, that is five frames conpared to one
frame?

A In my rescaling exercise?

C Yes.

A No. For the -- suspending ny concerns for the
moment, | just used M. Fredericks' nunbers.

C But in your rescaling exercise, as | understood
it, you conpared Inmage A to a rescal ed | mage B?

A No. | conpared Image A to Image B, and the

measurenents that were taken on Image A by M.
Fredericks to the neasurenents that were taken on
|l mpage B by M. Fredericks, and found a scale
factor, which is the inverse of his percentage
decrease. So he got .78, 78 percent. If you
invert that, you get 1.28, which is just the
mul tiplier, just a scale factor between one
phot ograph and another. Do you foll ow?

C | think | do.
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Ckay.

Let me try it another way.

Ckay.

You canme to the conclusion that there's a 25
percent error, round nunbers, correct?

When conparing -- when you reduce it to a pixe
nmeasurenent from a percentage, yes, you get quite
a large probable error in his neasurenent --

Whi ch --

-- based on his own error anal ysis.

So a 25-percent error woul d suggest that M.

Dzi ekanski woul d get very nuch |l arger or very nuch
smal | er through those four or five franes?

| f you had an error of 25 percent in the pixel
count that he has, the difference in pixel count
bet ween the two pictures once they' re conpared one
to another with the scale factor, you'll get quite
a -- you'll get plus or mnus a couple of pixels
at least on his nmeasurenents, which is a fairly
hi gh percentage of the actual difference.

But the point is, if there's a 25-percent error,
would we not -- and the error was real, would we
not see himget nuch larger or nmuch smaller?

It's 25 percent of the difference of the adjusted
di fference between the two photographs, so you
woul dn't see very nuch at all, which is perhaps

t he whol e point, that there's not nmuch there to be
seen to start with

Al right. So let's just deal with it your way
for a nmonent. You heard M. Hird-Rutter's

evi dence that there was novenent and there was a
possibility that he was either noving up and down,
nmovi ng forward, or noving backward. You recal

t hat evi dence?

| do.

Do you, first of all, agree with that?

CGeneral ly, yes.

Ckay. But nore specifically, you say that you
believe that there was just this shoul der

nmovenent, oscillating novenent, correct?

Vertical novenent of the shoul der area, which of
course is connected to the collars.

Sort of a going fromfoot to foot novenent?
" m not sure whether he's going fromfoot to foot.
| can't see the feet. Al | can see is the upper
body, and | restricted ny assessnment to the notion
of the upper body and shoul der area.
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C So are the shoul ders going up and down w t hout any

reference to whether or not the feet are noving up

and down with the shoul der?

All I can see is the upper body novenent, and how

he is acconplishing that is not clear to ne.

So it's clear that the shoulders -- there are

three distinct up-and-downs of the shoul ders?

There appear to be, yes.

And the three distinct up-and-downs of the

shoul ders, you can't tell, may be acconpani ed by

and up-and-down of the feet?

Per haps.

Coul d they al so be acconpani ed by a novenent

f orwar d?

I"'m-- I"mgoing to have to say that | don't have

any particular expertise in human gait or notion,

so |l amreally acting well out of ny expertise.

THE COW SSIONER: Wl |, if it's not within your
expertise, just say so. O wthin your know edge
or within your research

A It's not within nmy know edge, not within ny
research --

MR. H RA: Fair enough.

A

C
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-- to be able to predict what the human notions
are in this gentleman's case.

Al right. But you left open the possibility of
forward novenent as one of the three possibilities
when you agreed with what M. Hrd-Rutter had to

say?

THE COWM SSIONER:  No. | want to be clear about this.
As | understand it, we're tal king about scientific
possibilities. In other words, how many ways can

| nove that pen? Now, one is forward. |
understand that's what the evidence is.
MR HRA Al right. Let's try it another way.

C Your positionis, | can't tell whether he's noving
forward or backward. | just can say that he's
moved his shoul der up and down three tines?

A And | aterally.

C Side to side as well?

A Swaying left and right, m-hmm

C Your second positionis -- well, let's deal with
it another way. |f witnesses seeing his actions

froma different perspective than the video gave
evi dence that he was noving forward at that tine,
woul d you agree that your views of the shoul der
novenent are al so consistent with forward
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novenent ?

MR. ROSENBLOOM | object on the basis that the w tness
has al ready indi cated he does not have the
expertise to speak to and respond to that
guesti on.

THE COW SSIONER: Well, it sounds |ike argunent to ne.
But one thing | would |ike to know, when you're
tal ki ng about the novenent of the shoul ders, are
you sayi ng anyt hing about the collar and the neck?
In other words, |I'm wondering whether in your
anal ysis you're tal king about the body going up
and down.

A Sir, | could have been clearer. |'m speaking
about the body basically, and the shoul ders are
easy to see agai nst the background. So that's of
course what drew ny attention. |[|'mnot speaking
of sone dancing notion of the shoulders with
respect to the collar, but rather the entire body
nmovi ng up and down and swaying left and right.

MR, HI RA:

C So the neck too is swaying fromside to side and
up and down; is that your evidence?

A

C

Well, of course. |It's connected to the shoul ders.
Now, | notice that you used a programcall ed
W ndows Media Player -- or sorry, Wndows Media
Maker. | beg your pardon.

A | think it was -- | think to play the full videos,
it's called Wndows Movi e Maker, a consuner
pr oduct .

C Al right. And had you used that program before
for this type of anal ysis?

A |"ve used it to play videos certainly but not for
this type of anal ysis.

C Have you ever done this type of analysis before?

A On phot ographs, on stills, yes.

C And when you were doing this analysis -- |I'm
sorry, let's deal with it another way. Wen you
were using this comercial program did you do any
research as to whether that program was
appropriate or accurate for this type of anal ysis?

A | used Wndows Myvie Maker to play the videos a
nunber of times in the beginning of the process
and then quickly discovered that that wasn't going
to be adequate, so then had stills nade with
Qui ckTi me, a package called Qui ckTi ne, and took
each frame off that video and worked with the
stills with -- | think it's Wndows Picture
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Manager or sonmething like that. So you can click
back and forth through the stills to view the
not i on.

In the course of doing that, did you -- in the
course of nmaeking these stills with this other
program did you check whether or not the stills
that you were maki ng contai ned the sanme nunber of
pi xel s?

No, | didn't do that.

Did you check whether the stills were unconpressed
or not?

There was a relatively -- ny understanding is that
t he conpression environnment to creating TIFF files
IS not as aggressive as some conpression

mechani snms, so they remained relatively
unconpressed, |'minforned.

You're famliar with MPEG-1?

Cenerally, yes, but I'mno video expert.

Are you famliar with sonething called Huffman
encodi ng?

Not really.

You heard M. Fredericks testify about eight-by-
ei ght bl ocks of pixels and about macro-bl ocks of
Si xt een- by- si xt een.

Yes, | heard himsay those things.

Did you performany analysis of the sort perforned
by M. Fredericks --

| didn't do --

-- |l ooking at bl ocks of pixels?

Sorry, go ahead.

Looki ng at bl ocks of pixels.

No, | didn't do any pixel work at all on the
phot ographs. | used his neasurenents.

Now, M. Fredericks used an AVI file, as
understand it. |Is that -- you recall him

testifying to that effect?
| think he created an AVI file with sone package,

yes.
Wth sonething called Virtual Dub?

Yes.

And did you use an AVI file?

No. | used the stills from QuickTinme, TIFF files.

Now, M. Fredericks testified about sonething
call ed discrete cosine transfer where pixels nove
down and then diagonally up and then across and

t hen down and diagonally up. D d you do any of

t hat anal ysi s?
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A No, | did not.

C Now, you referred early in your evidence to two-
di mensi onal and three-di nensi onal photogrammetry.

A Yes, | did.

C And that requires stereoscopic imaging, correct?

A Three-D does. Two-di nensi onal doesn't.

C Two- di nensional requires what? At |east a couple
of spots on an object?

A Yes. Analytical 2D photogramretry, which you
m ght be referring to, rectification, requires
known points on the photographs.

C And you did testify that there were known points
on the jacket. There were winkle spots; is that
correct?

A | don't think | said there were any winkle spots
on the jacket.

C Did you | ook for other known spots on the jacket?

A | did, but there wasn't anything that | could
di stinguish as a useful target for photogrametry.

C So let's just go back to Appendix A for a noment.

The frames that you used were 5706, is that
correct, and 5735? O that's what you suggested
shoul d be used?

A To what purpose?

THE COW SSIONER:  No, |I'msorry. He never said
suggested they shoul d be used.

HRA: Al right. Let's deal wwth it another way.
You gave sone evidence regarding franme 5706.
Conpared to an additional frame, that's correct.
5735, as | recall.

That's correct.

Now, | notice that franme 5706 has an R by it. Do
you know what that nmeans?

Yeah. That neans it's a repeated frane so you
shoul d use 5705 before that.

Al right. And with respect to the B frame used
by M. Fredericks, what did you understand that
frame to be?

"' mnot sure | understand what you nean.

Well, which franme did you think was the B frane
used by M. Fredericks, the one that you rescal ed?
| used M. Fredericks' nmeasurenents. |'mnot sure
what question you're asking, sir.

lmage B. Wiich is -- which frame is Image B in
Appendi x A?

| mmge B was 5749.

Al right. Now, are you able to denonstrate

O > .OJ>.OJ>O%

O O > O
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this -- let's deal with it another way. You say
that - |1 ooking at Appendix A, page 8 - that the
shoul ders sway left initially; is that correct?
They were in the process of swaying left at the
time Image A was recorded.

Keep aside Image A. Let's go through the notion
as you've got it, and I'mlooking at the last two
colums, the sway and the shoul ders columm, right?
Mr- hmm  yes.

So as | understand it, are you suggesting, |ooking
at it, is that the shoulders are turning towards
the left or the right?

|"msaying sway. That's not -- sway is

transl ation, not rotation.

Ch.  So going up and down?

I f you just noved your body left and right, that

m ght be cl oser, yes.

| see. So you're saying he's noving the body, the
shoul ders, to the left?

Moving the body to the left.

Moving the body to the left?

Slightly, yes.

Thank you. And at the sanme tine, the right

shoul der is descending; is that correct?

It may be. | can't recall

So he's noving the body to the left and the right
shoul der is goi ng down?

| -- 1 really don't recall

Well, you' ve got in the |ast colum "Shoul ders
descending,” and I"'mtrying to find out whether
it's the right shoul der descending or the left
shoul der descendi ng.

It's effectively both shoul ders in aggregate
during the overall descendi ng event.

kay. So we're just dealing with the first sway
to the left, which is the first block, in relation
to the large block in the | ast colum, shoul ders
descending. Do you see that?

Yes.

So we've got a sway to the left, a novenent to the
left, and I'"'mtrying to figure out which shoul der

i s going down.

They' re both going down, sir.

They're both going down. Al right. Then after
nmoving to the left, you' re saying, |ooking at the
second bl ock in the second-last colum fromthe
right --
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The sway col um.

Yes.

Mr- hmm

There's a sway to the right. So we go fromleft
to right?

That's correct.

And I"mtrying to understand shoul der descendi ng.
You start with right shoul der at maxi mum hei ght.
Wi ch shoul der is descending? Are they both
descendi ng - -

Yes, sir.

-- uniformy?

There may be sonme slight differences in the two
shoul ders. | don't recall franme by franme. |
didn't pick off that fine a detail.

All right. So this clear novenent to the left,
cl ear nmovenent to the right, with shoul ders
descendi ng.

Yes, sir.

Ckay. So let's go to the third block on the sway
colum. This is a lengthier and nore significant
sway to the left?

Seens to be, yes.

And the shoul ders go up and down through the sway
to the left?

Apparently, yeah

And they go up and down noticeably and
significantly, fromyour perspective?

They were certainly noving enough to pick them off
on the individual franmes, but there was notion,
yes. Sonetinmes it was fairly slight, fairly
subt | e.

So --

O her tines it was greater notion.

-- first they go up, then they go down, and
there's significant sway to the left?

A long duration sway to the left would perhaps be
a nore appropriate term

Al right. And there's a maxi numsway to the
left, correct?

Yes.

And right down through the maxi mum sway to the

| eft, the shoulders are rising?

Yes.

And then there's a sway to the right again with

t he shoul ders goi ng down?

That's correct.
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C And in your opinion, those novenents, although
di scernible, you cannot tell us on a scientific
basis whether they also included a forward

nmovenment ?
A That's correct.
MR. HI RA: Thank you. Those are ny questions.
MR HARRIS: | just have one question. Before | do,
"1l just have a word with M. Hira.
Sir, nmy nane is Reg Harris. |'mcounsel for

Cor poral Monty Robi nson

CRCOSS- EXAM NATI ON BY HARRI' S ON BEHALF OF CORPORAL
BENJAM N RCBI NSON

C I'"d like to follow up just ever so briefly on ny

| earned friend' s |last coomments. There i s nothing
in your analysis scientifically to challenge or to
di scount any evidence that M. Dzi ekanski was
nmoving forward at the time in which the shoul der
is occurring; is that fair?

That's correct.

HARRI S: Thank you.

ROSENBLOOM  No re-exam nati on.

E COM SSIONER. Sir, thank you very nmuch. You' ve
obviously put a lot of effort into this, and those
efforts are very nuch appreci at ed.

Thank you, sir.

73%%

>

(W TNESS EXCUSED)

THE COW SSIONER: All right, we'll take a few m nutes
br eak.

THE REG STRAR. The hearing will now recess for ten
m nut es.

( PROCEEDI NGS ADJQURNED)
( PROCEEDI NGS RECONVENED)

THE REG STRAR The hearing i s now resuned.

MR. VERTLI EB: Thank you, M. Commi ssioner. |It's been
nost hel pful to have the tine to deal with sone
housekeeping matters. M. MGowan will deal wth
the first group of matters and then | have a few

after.
MR. McGOMN.  Yes, M. Comm ssioner, a few housekeeping
matters. You'll recall M. Ehrenholz was here for

the airport, and at the tine of his evidence we
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di scussed with you the bul k of YVR docunents that
needed to be filed and the fact that there was
sone editing ongoing for security matters. That's
been conpleted and |I' m going to propose now,
subject to anything nmy friend M. Stuart m ght

say, that we file those docunents that have been
jointly prepared very helpfully by M. Stuart and
by your Conm ssion staff.

MR, STEWART: If | can just briefly cooment. | just

want to express appreciation to Conm ssion
counsel . They've been a second set of eyes in
spotting security issues that sonetines | mssed.
This is a process simlar to what's followed with
CBSA docunents where there are certain things that
ought not be in the public realmand just for
counsel. Al of these docunents have been

di scl osed, many of themin unredacted form If
you want to nake reference to them as has been
the process, the redacted formthat's marked as
the exhibit should be referred to. Thank you.

THE COW SSIONER: All right. |1'mnost obliged for

t hat cooperation. They'll be the next exhibit.

MR Mo GOMNAN: M. Comm ssioner, the next matter al so

relates to the airport. There was an inquiry nade
sone time earlier during the evidence of one of
the witnesses by M. Goulden on behalf of the Gty
of Richnond and specifically the fire fighters,
and that inquiry related to the prox records for
the operations roomat the airport. The

Comm ssi on has nmade sone inquiries and we' ve been
advi sed through M. Stewart on behal f of the
airport that the prox records for that |ocation
were not retained. They were destroyed just as a
matter of course, or | guess deleted as a matter
of course 30 days after they were created, so they
are unavail abl e.

THE COW SSIONER: Al right.
MR MGOMN:. The next matter, M. Conmn Ssioner. Your

Comm ssion staff early on reviewed the nenory
stick or the nmenory card fromthe Pritchard video
and extracted fromthat sonme specific information
relating to the timng of the videos and the
interval between the three segnents. That was

di sclosed to all of the participants, and there
has been a request that that information be filed
as an exhibit, and I'm going to suggest that we do
t hat .
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THE COW SSIONER: All right. That will be the next

exhi bit.

THE REA STRAR: The extractions will be Exhibit 168.

The previous docunents, three binders, wll be
mar ked as 167.

EXH BIT 167A: Copies — 3-ring binder, YVR
Second Phase, Policy Docunent Production —
1st Tranche [3 binders]

EXH BIT 167B: Copies — 3-ring binder, YVR
Second Phase, Policy Docunent Production —
2nd Tranche

EXHBIT 167C. 3-ring binder, YVR Second
Phase, Policy Docunent Production —
Addi ti onal Docunents

EXH BIT 168: Copy — Timng of the Pritchard
Vi deo

THE COWM SSIONER:  I'mgoing to have to read all of

t hat .

MR. McGOMAN. M. Conm ssioner, throughout the hearing

we've had a nunber of exhibits filed and M. Gl es
has very helpfully been conpiling an exhibit |ist.
And recently M. G les and your staff have gone
through that list and noted that sone of the
descriptions of exhibits or names of exhibits were
alittle bit less than fulsone. So a new exhibit
list has been created with perhaps slightly nore
accurate exhibit descriptions, and that will be
prepared and distributed to all counsel. There
are a couple of brief nmatters that relate to that
to note. One of the exhibits had been m snunbered
in the collection of exhibits. There was a

m st ake between 40B and 40D. That has been
cleared up on the new exhibit list, which I wll

file at this tine. It doesn't need to be an
exhi bit, of course. It will be distributed to al
counsel

THE COW SSIONER: All right. Thank you so nuch.

MR.

McGOMN: I n that sanme vein, the Comm ssion's copy

of one of the exhibits was m ssing a coupl e of
pages. One of the statenents of Constable

Bentl ey, Exhibit 51, the copy that had been filed
was inconplete. There were two portions to the
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sanme statenent and there was a brief break. So
l"mgoing to at this time provide the |ast what
woul d be three pages of that exhibit to M. Gles.
The next issue, M. Comm ssioner, relates to
the handwitten notes of three of the police
officers. That's officers Rundel, Bentley and
Robi nson. They were not filed as full exhibits at
the time. | think two of themwere marked for ID.
My recollection is there was sone concern about
personal information contained in the notes.
think they shoul d appropriately be full exhibits.
And what |'m going to suggest is that they becone
full exhibits and that the notes of Oficer Rundel
be marked as a full exhibit and that there be
instead a publication ban relating to any personal
or private information contained in those
docunents, getting the sane effect but having them
now proper pieces of evidence.

THE COW SSIONER: Yes, | agree with that. There wll
be a publication ban on anything of a personal
nature within that exhibit.

MR McGOMN.  And in that regard, M. Comm ssioner,

t hat woul d nake Exhibit P for Identification and
Exhibit S for ldentification now full exhibits,
and there would be the additional exhibit which is
two pages of Constable Rundel's notes. And we'll
mark those as the next exhibit. | wonder if M.
Gles could just assign thema nunber and I'|
provi de a copy.

THE REA STRAR: For ldentification P will be marked
169. For ldentification F will be marked --

MR MGWAN. No, S. S as in Sam

THE REA STRAR. S as in Sam sorry, will be nmarked as
170.

EXH BIT 169: Copy — Handwitten pages from
Cst. Bentley's notebook

EXH BIT 170: Copy — Handwitten notes from
Cpl . Robi nson's not ebook

MR. MGOMN.  And the additional set of notes relating
to Constabl e Rundel .
THE REG STRAR: Notes for Rundel will be marked as 171

EXHBIT 171: Copy — Handwitten notes from
Cst. Rundel's not ebook
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MR, STEWART: Just briefly, and Ms. Friesen just
brought this to ny attention, | think that in the
handwitten notes of the officers there are
personal phone nunbers of various of the
W t nesses.

MR, McGOMNN:  Yes.

MR. STEWART: And |'mjust wondering, if we're marking
handwitten notes, that a note should be nade --

MR. MGOMAN:  That's what |'d addressed with the
personal information is the publication ban.

MR, STEWART: Ckay.

MR McGOMAN. As long as ny friend' s content with that,
| think that's an appropriate --

THE COW SSI ONER:  Yes. That ban will include personal
phone nunbers.

MR, McGOMWAN:. | was approached by Ms. Spencer on behal f
of TASER the other day. | understood there were
sonme exhibits relating to Dr. Butt. And we'd had
sonme discussions -- I'mnot sure if -- perhaps M.
Neave wil| address it if he's still wshing to
have those filed. | think we've sorted out what

needs to be done there.

MR. NEAVE: M. Conm ssioner, David Neave for TASER
W neglected to file two of the handwitten
docunents that | put to Dr. Butt. The renai nder
of them have been marked as an exhibit, and I
woul d propose that these two additions al so be

mar ked.
THE COW SSI ONER:  Yes, they'll be nmarked. And once
again, I'mjust reiterating that when we cone to

the marking of exhibits - particularly I have in
m nd the nmedical reports, but there could be
others - they may contain things that are not
either wwthin the expertise of the doctor or other
matters that are not relevant. So they are not
being filed entirely for the truth of the contents
or for the full opinion. They'Il have to be

anal yzed.

MR. NEAVE: Yes. And indeed, M. Conm ssioner, with
respect to Dr. Lu and his 12th of My 2009 report,
|"ve got a brief subm ssion with respect to the
adm ssibility of certain portions of that because
they're clearly outside his submssion. |'d like
to deal with the Butt exhibits first.

THE COW SSI ONER: Yes.  Yes.

THE REA STRAR: The two docunents handed up by M.
Neave wi Il be marked as Exhibit 172, A and B



OCO~NOUITRAWNE

28

Pr oceedi ngs

MR.

THE

THE

THE

THE

EXH BIT 172A: Copy — Handwitten notes by
Dr. J. Butt entitled "Linkage to Taser and
ci rcunst ances of death and injury"”

EXHBIT 172B: Copy — Handwitten notes of
Dr. J. BUIT entitled "Cerebell um function"

McGOMN:. M. Comm ssioner, the final matter
wanted to raise with you at this tine was the
report of M. Nickel. Youll recall that
Comm ssi on counsel had not tendered it as an
exhibit. M. Kosteckyj had requested that it be
tendered as an exhibit. |In response to sone
comments made by M. Hira, you had marked it for
identification. M. Kosteckyj was not present at

that time. 1'll leave it to himto determ ne
whet her he is still seeking to have it filed, and
if so, to address that with you.

COW SSIONER:  Well, | think it should be marked.

But as | renenber, he was accepted by ne as an
expert in forensic video anal ysis.

MGOMAN:  |I'msorry, M. Comm ssioner. |'m
speaking -- I'msorry. | should have been nore
clear. |'mspeaking of M. Ov N ckel, who was

the use of force expert, the retired RCVP officer.
He was proposed by M. Kosteckyj. And he
addr essed - -

COW SSIONER: | recall him

McGOMN:  Yes. He addressed a nunber of matters
relating to use of force in his evidence. His
report was sonewhat nore broadly drafted and
addressed RCMP policy issues and sone ot her
matters. M. Kostecky] had dealt with it in his
exam nation and had asked that it be marked but
had | eft before the matter was addressed. It was
sort of put on hold. So I'll --

COM SSIONER: Wl |, there was very serious
chal | enge by the cross-examners as to his
expertise. So what is the position now?

KOSTECKYJ: Well, he was qualified as an expert.
And of course, the entire matter goes to weight,
as it does with all experts. And | would ask that
that exhibit be marked. It was his report. He
was prepared. He did give evidence. It was
referred to during testinony.

COM SSIONER:  |Is there any objection to this?

HRA It's the sane position as | took at six
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o'clock last Friday. M. Kosteckyj referred him
to two points in the report. | was very careful
in ny cross-exam nation of M. Ni ckel to not refer
to the report as it had not been marked. We're in
the sanme situation that the Court of Appeal dealt
wth in tw cases out of the early '80s, Regina v.
Smth and Regina v. Newell. \Were you cross-

exam ne on notes or a statenment and there's
extensive cross-exam nation - and frankly | wasn't
expecting this so I'mnot being very artful in ny
presentation - they can be nmarked and can be used
to assess credibility. Here there was no such
cross-exam nation of that nature. It was
specifically not done because the references were
m nor. Accordingly, in nmy submssion, it should
not be marked beyond identification, which is the
way it has been marked currently.

MR HARRIS: | echo M. Hira s coments, and you wl|l
note fromny cross-examnation | did not touch on
in any way, shape or formany of the commentary
set out in the report. As well, | also note that
the report transcends beyond the boundaries of
what his expertise was qualified for. And for
those reasons | say mark for identification, yes,
but not exhibit proper.

THE COWM SSIONER:  I'mgoing to | eave it marked as
identification because what part of the report
shoul d be accepted and what part should not be
accepted wll take sone considerabl e anal ysi s,
nmore than I"'mable to do sitting here now So
that is ny position on that docunent.

MR. VERTLI EB: Thank you, M. Comm ssioner. There are
a fewmtters that | wish to deal with. First
M . Beaubier has a position he'd |ike to take
concerning a letter that appeared subsequent to
the evidence of Dr. Mchael Whbster. M. Beaubier
has asked for an opportunity, as | believe others
seek as well, to discuss that.

THE REG STRAR  Excuse ne, counsel. Before we start
that, did you wish to mark the chart of M.

Macl nnis as an exhibit?

THE COW SSI ONER: Ch, yes. Mark that as the next
exhi bit.

THE REG STRAR That will be marked as Exhi bit Nunber
173.
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EXHBIT 173: Oiginal — Flip chart page
showi ng single canera position

MR. BEAUBI ER M. Conm ssioner, as you're aware, Dr.

Webster testified extensively in these proceedi ngs
on the 12th and 13th of May and prepared a report
which is now Exhibit 146 in these proceedi ngs.

The report and his evidence was consistent with a
criticismof the four officers that attended the
YVR and it's summarized in his report:

In my opinion the RCVMP nenbers m shandl ed
this call and responded inappropriately...

He then went on in his evidence and in his report
to describe the manner in which he felt that they
had m shandl ed that call.

Subsequent to that, on the 15th of My of
2009, Dr. Webster caused to be published in the
A obe and Mail an open letter to Ms. G sowski
basically reiterating his conmments with respect to
his report and his testinony. But he went a
little further. |In particular, he opines that on
-- makes the statenent:

The way your son was treated on Qctober 14,
2007 was in ny opinion, the absolute worst of
Canadi an pol i cing.

However, he goes on within that report to coment
on the responsibility, and he directs that
responsibility primarily towards what he descri bes
as the RCMP executi ve.

And quoting fromthe second page, the fina
paragraph in that open letter, he states:

Let me be clear, | hold the RCMP executive
responsible for this attitude and indirectly
responsi bl e for Robert's death. Tragically,
the four policenmen were doi ng what they had
been trained to do. They actually believed
the incredible testinony they gave at the
Inquiry. (Sone | aw enforcenent training
materials actually suggest the use of a
conduct ed energy weapon for people in an
agitated state).
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So there is an inconsistency between what he has
stated in his first Exhibit 146 and his verbal
testinmony with respect to this open letter.

The thrust of the open letter follows his
opinion and testinmony. | would submt that it
woul d be appropriate for this letter to be marked
as an exhibit in these proceedings for the
Comm ssioner to consider in your final
del i berations with respect to any concl usions you
m ght reach at the end of the day. Thank you.

MR H RA: | support the application and | think you

shoul d have a copy of the letter in front of you.

THE COW SSI ONER: | do.
MR. H RA: Thank you. Good. He testified on May 12

and May 13, and on May 15 wote this letter.

There are a couple of ways of dealing with this.
One way woul d be to recall him because the letter
is relevant, and put it to him But the fact is,
he's not going to deny that he wote the letter
and holds those opinions. |If we accept that, then
there is no damage done in having the letter

mar ked as an exhibit w thout recalling himand
then making use of it in argunent and in your

deci sion as you nmay wi sh to nake or we may wish to
ar gue.

It is relevant. It goes to his opinion. He
tal ks about his testinony. And it certainly
supports, we say, certain aspects of the evidence
of the officers that they acted in accordance with
their training. And you qualified him
specifically as an expert in the field tendered,
the use of force in crisis intervention
per specti ve.

Those are ny subm ssi ons.

And | should add that if it isn't marked - so
| don't have to stand up again - it'll be ny
position that it should definitely be marked for
identification - that's not to resile fromny
earlier position - so the record is conplete from
our perspective.

MR. KOSTECKYJ: The only point that | would nake about

this is that it seens to ne to be a dangerous
precedent to take docunents which are unsworn and
outside of the courtroomand then to nark them as
exhibits. There were opportunities to at | east
recall M. Wbster or to ask to have himrecall ed,
and this is brought at the |ast nonent. But
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that's really my only position, is that when you
take unsworn statenents that are nmade outside of a
courtroomsetting and try to introduce them as an
exhibit, it's a dangerous precedent to set.

MR. BRONGERS: Thank you, M. Comm ssioner. It's

difficult to see what purpose would be served by
tendering into evidence what is essentially a
publicly avail abl e newspaper article.
Furthernore, the opinion expressed in the article
nore or less mrrors what Dr. Webster testified to
a couple of weeks ago, and therefore does not seen
to add nmuch in terns of assistance to you, M.
Comm ssioner, in witing your report.

Al so, to the extent that Dr. Wbster now
opines on the ultimate i ssue before this
Comm ssion, we trust that this aspect of the
opi nion nmust be discounted since it will be up to
you, M. Comm ssioner, to determ ne whet her bl ane
shoul d be assigned in this matter, and if so, to
whom

That being said, this is a conm ssion of
inquiry and the rules of evidence are not as
strict as they are in a trial. Therefore if you,
M. Conm ssioner, are inclined to enter this
article into evidence, Canada has no objection on
adm ssibility grounds, but we would echo M.
Kosteckyj's view that it would be preferable to
mark it for identification purposes only. Thank

ou.
MR HRA: On the aspect of notice, the article was

publ i shed on the weekend. M. Beaubier wote on
May 20 bringing the article to the attention of
Comm ssi on counsel and our wi shes to have it

mar ked. | discussed perhaps recalling him and if
that was an issue, |I'm happy to nake that
application. But it seens to ne that all he'l

say is, "That's ny opinion and I hold it," and
then there'd be sonme further cross-exam nation on
vari ous points.

It seens to nme that it should be marked, and
if it isn't, I'd ask that the letter and the
covering note from M. Beaubier be marked for
identification for the conpl eteness of the record.

MR VERTLI EB: M. Hrais correct about M. Beaubier's

request earlier. | have nothing that | can add to
help you with this. Everything that needs to be
sai d has been said.
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COW SSIONER: | nust say that ny nenory is a
l[ittle dimon this, but I don't renmenber him
saying very nuch different than this when he took
the stand. But anyway, that wll have to be
checked. Al so, as probably counsel have noted,
the point in the letter, apart fromhis interest
in maki ng certain comments of course as to trying
to explain these matters froma police
perspective, is he's advancing a policy position
here, nanely the training that should properly be
given to police officers. That's the agenda,
apart fromthe nore kindly obvious agenda in
witing this letter.

That being so, I"'monly going to mark it at
this time for identification, and I'mgoing to
eventual ly have a | ook at the transcript of what
he said and conpare it to it, because | rather
think that there's not nmuch difference, if any.
But 1'll check. So that will be ny ruling. It
will be marked for identification at this nonent.

REG STRAR: That document will be marked for
identification, letter X

EXH BI T X FOR | DENTI FI CATION: Copy — Open
letter of Dr. Mke WEBSTER to the d obe &
Mai | dated May 15, 2009

VERTLI EB: One of the participants has asked t hat
t he name of the psychol ogist who did the critical
i nci dent debriefing be provided. |'ve taken that
request up with counsel for the Governnment of
Canada, and counsel have indicated that they do
not have instructions to give that information.
"' mjust wondering if counsel for the Governnent
of Canada can just confirmthe situation and | et
us know where they're at with that request.
BRONGERS: Thank you, M. Conm ssioner. There have
been i nformal discussions between counsel for
Canada and counsel for the Conm ssion with respect
to this issue. Qur clients do have some concerns
with M. Vertlieb's request. And just before the
break, Conm ssion counsel stated that he wi shed to
seek an order fromyou, M. Comm ssioner, with
respect to this matter. | don't know if he w shes
to pursue that.
VERTLIEB: No. | just wanted to have this
di scussion. | think it mght be hel pful.
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MR. BRONGERS: W are in the process of seeking
instructions with respect to this, so we would
appreciate a little nore tine to deal with M.
Vertlieb' s request.

THE COW SSI ONER: Wl |, your clients through both of
you have been very cooperative with this inquiry,
and | certainly would hesitate to nake a rash
order at this tinme of such a nature. You' ve
i ndicated you're going to look into it and I'm
going to be content with that.

MR. BRONGERS: Thank you very nmuch, M. Conm ssioner.

MR, KOSTECKYJ: | had actually witten to Comm ssion
counsel and asked. And the purpose of it was, so
that we understand this, is not to get into the
detail of -- at least ny purpose wasn't to get
into the detail of what was discussed but rather
what nodel was used during that psychol ogi cal
debriefing and to get to the detail of that
because it had sone significance based upon the
evi dence of Dr. Webster and al so based on the
i nconsi stent evidence between the various police
officers as to what was discussed at that neeting.

THE COW SSIONER: |'m sure M. Brongers heard that
request and we'll see what occurs.

MR. VERTLIEB: Now, consistent with the ruling you nade
concerni ng sending reports of sone of the experts
to other expert witers who had provided earlier
evidence - and we have in mnd, of course, people
who wote reports for the benefit of the ITHT
i nvestigation and reports subsequently - we have
sent correspondence and e-mail contact to all of
the people involved. And it appears that we' ve
got responses fromsone. So I'd like to mark a
response that just canme in in the |ast twenty-four
hours from PhD Dorin Panescu dated May 25, 2009.
This was just sent out this norning to all your
participants. 1'd like to have that report marked
as the next exhibit.

THE REA STRAR: That will be marked as Exhi bit Nunber
174.

EXH BIT 174: Copy — Report of Dr. Dorin
Panescu dated May 25, 2009

MR. VERTLI EB: Thank you. W are told that Dr.
Swer dl ow may have something by tonorrow. The date
that we had asked for end date purposes was
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today's date. But certainly if Dr. Swerdl ow has
sonething tonorrow that is in answer to any of

these, we'll send it to the participants and we
can deal wth that if need be on our next date
t oget her.

Finally, Dr. Lu, in response to this matter,
has sent a nunmber of items to us, and | know M.
Neave wi shes to address you on part of it.

Just for the record, Dr. Lu wote a report
dated May 12, 2009, and then sent an e-mail dated
May 22, 2009, and sent another e-mail dated My
25, 2009. And | think that collectively, subject
to of course M. Neave's discussion with you, that
t hese should be marked as an exhibit. Let ne just
pass this to you so you at | east see what we are
di scussing, and then M. Neave can address you on
hi s concern

THE COW SSI ONER: Yes, all right. | haven't read any

of these reports.

MR. NEAVE: Thank you, M. Comm ssioner. David Neave,

for the record.

The concern | have is exclusively with Dr.
Lu's followup report of the 12th of May 2009, and
it flows primarily fromthe nature of his
qualifications. M. Conm ssioner, you qualified
Dr. Lu on the 4th of May in the field of
psychiatry and in the field of addiction nedicine
excl usivel y.

What Dr. Lu has done in the May 12th, 2009,
report is he has reviewed the reports of Drs.
Chanbers, Kerr, Janke and Tseng, the reports
t hensel ves. There's no indication that he's
reviewed their evidence in chief or any of the
cross-examnation transcripts in fornmulating this
report.

You will see that Dr. Lu nakes specific
coments on page 3 of 3 with respect to Dr.
Janke's May 26th, 2009, report and expresses his
opinion with respect to what Dr. Janke has to say
on those various issues, and | think that is quite
fair in the circunstances. That is clearly within
hi s sphere of expertise and it's clearly within
hi s sphere of the qualifications which you granted
on the 4th of May.

The rest of the report, however, addresses
medi cal issues. It addresses issues related to
cardi ac inpacts of the Taser device. |t addresses
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i ssues of cardi ol ogy and el ectrophysiol ogy, and in
particul ar the | ast paragraph on page 3 of 3. And
| say all of that evidence is outside of Dr.

Lu's --
THE COW SSI ONER:  The first sentence | ooks all right.
MR. NEAVE: Yes. The first sentence of -- that's right

because he is speaking of a cooment with respect
to issues of deliriumand the risk of death in the
first sentence on the first full -- the paragraph
starting "Although in nmy report..." The rest,

t hough, of that paragraph, with the exception of
the | ast sentence, when he says, "The opinion
expressed during ny appearance at the Brai dwood
Inquiry on May 4th in ny medical report remains
unchanged, " that's fair. The rest of that
paragraph is outside of his qualifications, as is
a nunber of his comments with respect to his

review of the evidence -- the reports, not the
evidence -- the reports of Drs. Chanbers, Kerr and
Tseng.

And it's ny subm ssion that those portions of
the report are not adm ssible. They're outside
his area of expertise and ought to be struck.

THE COW SSIONER: M. Neave, | agree with you overall.

MR. NEAVE: Thank you.

THE COW SSIONER:  But they will be marked as an
exhibit. And | don't particularly want to sit
here with a pen and strike out sentences. But |'m
saying that | think you' re quite right in terns of
what part of it should be given any weight at all.

MR. NEAVE: Thank you.

THE REG STRAR. The May 12th report will be marked as
175A. The e-mail of May 22nd will be marked as
Exhi bit 175B. The e-mail of May 25th will be
mar ked as 175C.

EXHBIT 175A: Copy - Dr. Lu, ShaoHua report
dated May 12, 2009

EXH BIT 175B: Copy — Dr. LU, ShaoHua emi |
to Cathy STOOSHNOV dated mmy 22, 2009

EXHBIT 175C. Copy — C. Stooshnov email to
all parties dated May 25, 2009 re: Message
fromDr. Lu

MR. VERTLI EB: Thank you. Now, dates for closing
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argunent. One of the participants' counsel

si nply, under no circunstance, can be avail able on
the 22nd of June, which was the date originally
schedul ed to start closing argunment. That counsel
has made conmuni cations with the other counsel,
under st and, about starting on June 19 and then
proceedi ng on the 23rd and 24th. And | just think
that we should confirmthat we wll start closing
argunent on the 19th of June and go the 23rd and
24th. |1 wanted everyone here to have a chance to
pi pe up, so to speak, if there's an issue. But
understand that that has now been confirmed with
everybody and | see everybody | ooking confortable
with that June 19 date, June 19, 23, 24.

MR ROSENBLOOM Well, M. Vertlieb, | have indicated

to you a serious problemthat | have on the 23rd.

| don't know how to work that out and | think
maybe you and | can continue to speak to it later.
There is a nenorial for one of ny closest friends
on that afternoon of the 23rd and | have an
obligation to be there. But in any event, | think
between the two of us we can discuss it. Thank

you.
THE COW SSI ONER: Wl I, thank you very much, counsel

W'll adjourn in a few nonents to the 19th and
we'll have the argument on the 19th, 23rd and
24th. We're having a | ong adjournnent now, and |
just want to say that nost of you know the
experience |'ve had as counsel and as a judge, and
| must say that every counsel in this room has,
bel i eve, done an excellent job for their

i ndividual clients and indeed in assisting ne. So
with those notes, now, we'll adjourn to ten

o' clock on the 19th.

THE REA STRAR. M. Comm ssioner, may | al so advi se

that the hearings will be held here. There's been
sonme di scussion that they would not, but they wll
be here.

THE COW SSI ONER: Thank you.

( PROCEEDI NGS ADJOURNED TO JUNE 19, 2009, AT
10: 00 A M)



